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O begin, where ſo many examples teach us rather to 
end; to ſubmit the eariy labours of youth to a tribu- 
nal, from which ſome of the higheſt judicial characters have 
withheld the fruits of their experience, certainly appears to 
border upon imprudence, not to ſay, upon arrogance. 


Senſible of the truth of this obſervation, it is with the ut- 
moſt diffidence that I preſume to lay the following work be- 
fore the profeſſion : conſcious that it can deſerve little praiſe, 
and barely indulging a hope, that the anxiety I have felt in 
compiling it, may not be juſtified by an unfavourable re- 
ception both by the bench and bar, If I have ever flattered 
myſelf with more than this; it has been from the encour- 
agement of thoſe who firſt emboldened me to attempt fo 
arduous an undertaking, and whoſe countenance has fince 
induced me to perſeyere. „„ MY 


Before I proceed to ſtate the plan I have purſued, it is but 
gratitude to the memory of the late Sir Fames Burrow, as 
well as a gratification to my own feelings, to acknowledge 
how much I am indebted to him for the peruſal of his pa- 
pers, which, without any previous acquaintance, he offered 
in the moſt obliging manner to my uſe. 


It is next to impoſſible, where there is a diverſity of opi- 
nions, to fix upon any plan that will be entirely free from 
objection : And there js perhaps no ſubject about which the 
profeſſion differ more, than the proper method of reporting. 
It is almoſt of neceſſity therefore, that every one who enga- 
ges in this ſpecies of publication, is left to his own choice. 
My great object has been not to ſwell the work by _ 
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ſary length of pleading, or by a detail of the arguments 
delivered by counſel on each fide: But .to Rate he for- 
mer as conciſely, and to give the ſcope of the latter (one 


or two inſtances excepted) in as comprehenſive a manner, 


as the nature and importance of the ſubject would admit. 
Every omiſſion therefqre, muſt, be laid go my charge alone; 

. went © *. = 2 © s S * 
whilſt, on the other hand, it would be more than pre- 
ſumption in me to ſuppoſe, that any arrangement I have made 
of the ſubject matter, can do juſtice to the iugenuity and 
ability of thoſe who furniſhed it, 
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| Rn With reſpect to the judgment of the court, I have en- 


deavoured ko be as faithful, accurate, and full, as the aſ- 
fiſtance of ſhort-hand and the moſt earneſt attention could 
enable me to be. I would by no means however be un- 
derſtood to profeſs, that I have. given more than the ſub- 
ſtance of what fell from the bench. If 1 have in any-de- 
zree ſucceeded in doing that, fo as not to incur their cen- 
= 1 ſhall, be more than recompenfed for the toil and 
anxiety neceſſarily attendant on ſuch an undertaking. 


In a compilation of this ſort, in which à variety of le- 


gal topics have been nicely diſcriminated, and copiouſly 


iſcufſed, it is impoſlible but that ſome miſtakes muſt oc- 
cur to attentive and judicious obſervation: Vet, I truſt 
ſuch errors will be found to be trivial, or at leaſt will ap- 
pear fo to the candeur and liberality of the profeſſion, 
if the work ſhould be thought to deſerve a general charac- 
ter of authenticity. | 5 8 
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LE Tueſda 
LI verſus GANs EL. „ 
HIS came before the court upon a rule to ſhew cauſe A bailif, in 
| why the defendant fhould not be diſcharged out of <xccutioa of 
the cuſtody of the Warden of the Fleet; upon the ground — +. 
of his having been illegally arreſted; that is, “that the the door of a 

« Officer broke into the apartment of the houſe where 1 nan 
he lodged,” and which he had rented by the year, for „ 
the ſpace of eight and twenty years before. The break- trance at the 
ing open the door was poſitively ſworn to on the part of _— = of 
the defendant, and as poſitively denied by the officer; who 
ſwore that the door was open, and having got his thigh 
in, a ſtruggle enſued, in which, after a time, lie prevail- 
ed, and then arreſted the defendant. The entrance of 
the officer into the houſe was at the outer door, and ad- 
mitted on all hands to have been peaceable and legal. 

Mr. Wallace, Mr. Bearcroft, Mr. T. Cowper, and Mr. 
Buller ſnewed cauſe, e 55 
Huirſt, It is neceſſary upon an application of this kind, 
for the defendant to make out a clear caſe; and to entitle 

himſelf to the diſcharge he claims beyond all controverſy 
or doubt: But here, the evidence is ſo contradictory as to 
leave him no caſe in point of fact; and if it did, the law 
is againſt him; which introduces the ſecond and the prin- 
cipal queſtion in the cauſe, Whether this lodging was 
the dwel ing-houſe of the defendant, or not? | 
 _ The caſes upon burglary are material to the diſcuſſion 
Ti . 07 EN, 


In 
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1774. In Lord Hale Hiſt. Plac. Cor. 556. it is ſaid, that, 
Les if A. hires a chamber in the houſe of B. for a certain 
werſue time wherein he lodgeth, and during the time con- 
Ganzer, *© tracted for, it. is broke open, this is burglary; and 
* the indictment ſhall ſuppofe it to be domum manſionalem 
* of B. But this is contradicted in many caſes ; particu- 
farly in Ke/ynge $3. where it is expreſsly laid down, that, 
* As to an inmate who goeth in at the ſame door as the 
e owner of the dalle, te is in the nature of a -/odger, 
* and if his chamber be broken open, it is burglary; 
but the indictment mull be laid for breaking the dwel- 
* ling houſe of Aim that let it, and not of the inmate.” 
In the preſent caſe Mr. Ganſel is only an inmate, and 
therefore according to the above authority it cannot he 
ſaid his dwelling-houſe. 5 . 
Again, at the Old Bailey ſeſſions after Michaelmas term, 
1701, it was held, per Holt Chief Juſtice, © That where 
** inmates have ſeparate rooms in a houſe, if they enter in 
at the ſame outer door as the owner, the rooms are not 
te the dwelling» houſe of the inmates, but of the owner.” 
Confiſtent with the opinions of theſe two great men, is 
a deciſion as late as Mich. 13 Geo. 3. One Rogers was 
& indicted for a burglary in the dwelling-houſe of Chand- 
% lr, who rented only a ſhop and paflour in it of the 
„% owner : The reſt of the houſe was occupied by differ- 
* ent inmates ;_ the owner himſelf inhabiting no part of 
& it. It was objected, that the burglary ought to have 
© been laid in the manſion-houſe of the owner; each 
- < apartment in it being occupied by inmates. But all 
e the Judges agreed that it was properly laid; elſe there 
% would be no ſecurity from burglary in ſuch a caſe : But 
* they likewiſe held, that, if the owner had inhabited 
any part, it would have been clearly otherwiſe.” 
= "Theſe caſes by analogy ſhew, that the apartment in 
- queſtion cannot be ſaid to be the dwelling-houſe of Mr. 
SGanſel. ; 25 N 
But, thirdly; ſuppoſing it were · his dwelling- houſe, 
though in ſuch caſe the bailiff ought not to break open 
the door, yet if he does, it will not invalidate the arreſt; 
for there are many caſes in Which an arreſt may be good, 
though the conduct of the officer is not ſtrictly right in 
point of law. In ſupport of this was cited Bro. Abr. tit. 
Execution, pl. 100. tit. Treſp. pl. 390.18 E. 4. 4. where 
| the ſheriff, upon a fieri facias awarded, broke open -_ 
houſe 
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houſe to take the goods. By Littleton and the court; 1774- 
treſpaſs will lie for breaking the houſe, but the taking the — 
. goods was lawful, S. C. Dalton's Sheriff, pag. 350. This = 
is an authority in point; and clearly proves that if it were Gantt. 
the dwelling-houſe of the defendant, it does not follow 
that the arreſt is illegal. Upon the whole therefore the 
defendant ought not to be diſcharged out of cuſtody. 
An affidavit of Lee was offered to be read. Objected; 
that he ſtood convicted of perjury, and the conviction was 
produced. But per Lord Mansfield, a conviction upon a Coe 
charge of perjury is not ſufficient, unleſs followed by a „ 
judgment; I know of no caſe, where a conviction alone nets, before 
has been an objeQion : Becauſe, upon a motion in arreſt Juds ment. 
of judgment, it may be quaſhed, | 
Mr. Dunning, Mr. Mansfield, Mr. Cox, and Mr. Mur- 
phy in ſupport of the rule. | 
The defendant was the ſole proprietor of this apartment; 
as ſuch, it was equally his Caſtle, in the legal ſenſe of 
that word, as if he had occupied the whole houſe ; and he 
is equally intitled to protection in it: For the privilege 
which the law annexes to every man's houſe is the privi- 
lege of protection, and with that view, and in that 
ſenſe only, is a man's houſe ſaid“ to be his caſtle.” The 
defendant in this caſe had no right to ſhut the houſe door, 
but he. had a right to ſhut his own door; and if it might 
be broken open, what protection or what ſafety is there 
under ſuch circumſtances ? It is therefore within the rea- 
ſon of the privilege, though there may be no direct caſe 
kn point. | | | 
As to the caſes of burglary, it it clear that burglary 
may be committed in ſuch an apartment: The only doubt 
ie, Whoſe dwelling-houſe it ſhould be: called? But upon 
civil. proceſs neither a houſe or lodging can be broken 
Open. | | | 
The term inmate, cannot be applied to General Ganſel: 
in common acceptation it means rogue, vagabond, &c. 
it is not applicable to a perſon who hires a diſtinct apart- 
ment, unconnected with the owner of the houſe. This 
is as much a diſtinct property as the chambers of a college 
or an inn of court, which have all one common entrance 
or fore door; yet they are the dwel/ing-houſes of the dif- 
terent perſons who inhabit them. By parity of reaſon, a 
lodging is the manſion of the perſon who hires it: and ſo 
it is expreſsly laid down by Lord Coke, 3 Inft. fol. 65. A 
chamber or room, be it upper or lower, wherein any 
* perſon doth inhabit or dwell, is Domus manſionalis in 
Da - «© Law. 
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di another action at the ſuit of one Wa 


6% Law.” If ſo, the officer had no right to break open 
this apartment in execution of meſne ꝓroceſs. 

As to the abuſe of the proceſs, heißg no ground for diſ- 
charging the Defendant, it was aWwered, that in all caſes 
of privilege, the party arreſted is not left to ſeek bis re- 
medy by aclien; but the court does that which is the ſub- 


ſtantial Juſtice - of the caſe, and places the party in the 


ſame ſituation, as if there had been no abuſe, or irregulari- 
ty in the proceſs; and ex parte Wiijon, 1 Atkyns 152. 
was cited: Milſon becoming bankrupt, a commiſſion iſ- 


ſued; after which he was arreſted at the ſuit of the peti- 
. tioning creditor ; and being in e was charged with 
700 


Upon petition to 
the Chancellor to be 1 out of cuſtody upon both 
actions, Lord-Hardwicke ſaid, ** Even at law where there 
& js an irregular arreſt, and an advantage is taken of the 
* irregularity to charge the party in cuſtody at the ſuit of 
% another perſon, the court of law will diſcharge him 
6 from both: and ordered the bankrupt to be diſcharged” 
* Secordwgly?7 7; 1 has, n 

Lord MAN SPIEL b ſaid he had not much doubt at pre- 
ſent, but it might be proper to look into the caſes, and 
alſo into "ry had not been cited. Curia adviſare vult. 


Aſterwards, on Thurſday 27th January, 1774, Lord 


Mt. Cenſel founded in his application, as to tlie mode of 


Mangfield delivered the opinion of the court as follows: 
This is an application on the part of General Ganſel to 
be diſcharged out of cuſtody on the following ground. 
That the proceſs iſſued againſt him by this court has been 
abuſed, and his perſon illegally arreſted; for that the offi- 
cer broke open the door of his apartment which by law he 
could not. do: therefore. the court ought to diſcharge 
g. and put him in the ſame condition as before the ar- 
reit. | | N 
To this charge free defences are ſet up on the part of 
the plaintiff in the action and the officer complained 
againſt. The fir/t ts, that in fact the door was net broke 
open; but was previouſſy open: and the officer having 
got part of his body, that is to ſay, his thigh in, after 2 
ruggle to get in the reſt, in which he prevailed, arreſted _ 


| the defendant. "The ſecond, which goes to a denial" of | 
the whole ground of the application, is this; That 


* the deer which was broken open, the officer had a 


right to break open, due notice having been announc- 


* ed. and a refuſal given.“ The#hird is, that ſuppoſing 


the 
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the arreſt being illegal; yet his remedy t by action of 


treſpaſs for breaking open the door, or by the more ſum- — 


mary mode of attachment againſt the officer; nevertheleſs 
the ſuppoſed treſpaſs upon his perſon is legal, for that the 
officer had a right to arreſt him. | BES 
Theſe are the three defences ; and as to the fir, there 
is ſo great a contrariety of evidence,' that there muſt 
be falſe ſwearing, I doubt therefore where the truth lies: 
and ſuppoſing the fa& contended for on the part of the' 
plaintiff in the action to be true, I doubt as to the con- 
ſequence: that is, if an actual breaking open the door 
were illegal, J doubt as to the law, where a door being 
pertly open is ſbut by the perſon who is within, againſt 
the officer who is ſtruggling to get entrance. I doubt 
both as to the fact and the conſequence ; and therelore lay 
that entirely out of the aß. 
The ſecond ground of defence and which makes the 
next queſtion in this caſe is, Whether fie door might 
be /awfully broken open in execution of 'meſne proceſs? / 
And as to that, the caſe is this: Mr. Mayo was owner of * 
this houſe, in which General Ganſel had at the time in 
queſtion, and for a long time before, taken the firſt floor, 
which conſiſted of two rooms, each of which had a door 
that opened upon the ſtaircaſe ; he had like wiſe up two pair 
of ſtairs, two rooms, each of which had a door that 
opened inthe ſame manner : he hadthe uſe of the kitchen 
beſides, /and he rented thefe ſeveral apartments as a hdger 
from year to year, though that circumſtance makes no 
difference. Mr. Mays lived in the houſe ; and, which is 
the material part of the caſe, there is but one outer door 10 
the houſe; at which Mr. Mayo enters to go to his apart- 
ment, and Mr. Ganſel to go to his. This is a fact con- 
cerning which there is no controverſy. Mr. Ganſel was 
up two pair of fairs in his bedchamber, and as he ſays, 
the door was locked; and after notice the officers broke it 
open; though nothing turns upon the notice or mode of 
breaking. The queſtion is, Whether by law this door 
could be broken open?“ | e 
I thould firſt ſtate however, that the auter door of the 
houſe was open, and that the officers entered there legally. 
The quęſtion therefore turns upon the ſubſequent hreak- 
ing open the bed - chamber doo. i | 
The books talk of the privilege of a manſion-houſe and of 
the privilege of the door of it, which cannot be broken 
open. The whole queſtion will therefore turn upon _ 
extent 
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1774 extent of that which is called privilege, Now this rule of 
l Pivilege, ariſing from a found maxiim of policy, is no 
vr, Privilege of a debtor, properly ſpeaking, who abſconds 
Gazi, from juſtice in avoidance of legal proceſs; but is annex- 
ed to the Houſe and door (to which door I forbear at pre- 
ſent to give any particular epithet) for the protection of a 
man and his family. It is therefore by conſequence only, 
that the privilege is a protection to ſuch a perſon, and not 
for his own ſake. .'The ſound maxim of policy is this, 
* that a greater evil ſhould be avoided far a leſs, and a leſs 
% good ſbauld give way ta 4 greater.” The outer door 
therefore or window of a man's houſe, ſays the law, 
ſhall not be broken open by proceſs. This has been long 
and well underſtood. The ground of it is this, that 
otherwiſe the conſequences would be fatal; for it would 
leave the family within, naked and expoſed to thieves and 
robbers. It is much better therefore, ſays the law, that you 
ſhould wait for another opportunity, than do an act of vi- 
olence, which may probably be attended with ſuch dan- 
gerous conſequences. But as this is a maxim of law in 
reſpect of political juſtice, and makes no part of the 
privilege of a debtor himſelf, it is to be taken /rid!y, 
and not to be extended by any equitable. analogous inter- 
etation. | | | 
The oldeſt cafe to be found in the books that takes no- 
tice of this privilege and warrants it, and upon which au- 
thority it was allowed at all, is a caſe in the year-book 18 
Ed. 4 page 4. pl. 19. There, an action of treſpaſs 
*« was brought for breaking'the citen door in execution of 
** a feri facias, The court held, that treſpaſs would lie, 
«© for the officer ſhall not break open an cuter door to exe- 
* cute his proceſs : but when the officer had fo got in, 
% he broke open a irunk, and took out the goods that 
« were in it; in reſpe& of which they held, that treſ- 
% paſs would not lie; for he had a right to break the 
te trunk, and take the goods.“ I quote this caſe not to 
imply that I ſhould perhaps have been of the ſame opini- 
on ina caſe of the firſt impreſſion; but to ſhew, that the 
rule of privileges is taken moſt rigidly. Afterwards, in 
Semaine's caſe, 5 Ca. Mich. 2d Fac. page 93. the ſame 
ſtrict doctrine was held, namely, that breaking open 
* the outer door was a treſpaſs, but taking away the 
* goods was lawful.” In Yekertong Mich. 44. El. 29. 
which was the ſame caſe, Popham doubted whether ven 
the outer door was privileged, becauſe it would be a hin- 
drance to juſlice : but afterwards, in Mich. 2. Fac. 5 Co. 
| | 92. 
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92. 6. 93. a. the whole court held, that the outer door 
* ought not to be broken open”; and grounded their opi- 
nion upon the ſingle authority of 18 Ed. 4. p. 4. pl. 19. 
before quoted. You ſee from hence with what rigour 
the privilege has been conſtrued in the oldeſt caſes. 

But no caſe or dium has been cited at the bar, nor in- 
deed did there ever exift a'caſe, which intimated a doubt 


whether an inner door might not be broken open. In Hob. 
62. and 263. among other outrageous things the bailiffs 


broke open a chamber door, having entered legally at the 
outer door; but ſuch breaking was held lawful, the firſt 
entrance at the outer door which was open, having been 
legal: and yet the latter, was a very harſh caſe, for they 
broke in when the man and his wife were in bed, and be- 
haved with great violence and outrage ; but I lay ſtreſs on 


this to ſhew how rictiy the privilege had been underſtood, 


when the outer door or window is ſecure, and the entrance 
has not been forcible through either of them, ſo as to lay 
open the houſe and its inhabitants to infult and violenee 
from without; but on the contrary. has been quiet and 
peaceable. In addition to theſe authorities, I recolle& a 
note of a caſe lately determined, which ſays © an inner 
door has no protection at all.” It was the caſe of Aſtley 
and Pindar, and was heard in the year 1760, Mich. 1 Geo. 
3. there, all the other charges againſt the bailiffs were 
anſwered, except breaking the inner door, which was ac- 
companied with ſuch violence, that the door fell, and the 
officer with it into the room : But all the court were of 
opinion that the officers having lawfully entered at the. 
euter door, might break open the inner to execute the duty 
of their office. Beſides theſe caſes, and in conformity 
to the principles upon which they have gone, I ſhall cite a 
very ſenſible and material diſtinction from a bock in my 
hands, which is Feſter C. L. title Homicide, c. 8. ſed. 20. 
which is this, “ The rule that every man's houſe is his 
“ caſtle, when applied to arreſts on legal proceſs, has 
been carried as far as political juſtice will warrant, and 
« perhaps further than in the ſcale of: reafon and ſound 
policy they will warrant. But in caſes of life we muſt 
* adhere to rules well known and eſtabliſned. But this 
6 fule is not one of thoſe that will admit of any extenſion. 


It muſt therefore, as I have before hinted, be confined - 


& to the breach of windows and of outer doors intended 
* for the ſecurity of the houſe againſt perſons from with- 
** out, endeavouring to break in.” | : 

. This 
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74- his brings the queſtion to this point, Whether 
* this was the cuter door to the houſe of the defendant ?”? 


for the law, we have ſeen, does not privilege an inner door. 
It has been ſaid, that this lodging is an houſe, and has 
an outer door; and it has been likened to the caſe of 
chambers in the inns of court, and in colleges which have 
each an outer door that opens, like the door in queſtion, 
= the common ſtaircaſe, and which, in caſes of bur- 
glary, have been held to be the. houſes of the reſpective. 
occupiers. The fact is, that from the nature of theſe 
buildings, they are all as ſeveral houſes, and have ſeparate. 
outer doors which are the extremity of obſtruction ; be- 
cauſe the ſtaircaſe is no. outer door : again, they are 
enjoyed as ſeparate; property. In Linca/n's-[nn, they have 
{ſeparate eſtates of inheritance; in the others, they have. 
eſtates for life, and in colleges as long as they reſide. So 
if that which was one [houſe originally, comes to be 
divided into ſeparate tenements, and there is a diſtinct 
outer door to each, they will be ſeparate houſes, as 
Newcaſtle-houſe. > . . | 
The diſtinction therefore can only be between ſeveral 
outer doors, and one outer door. i | 
How far Lord Hale meant to carry his opinion in the 


| paſſage that has been cited it is difficult to ſay. Where a 


burglary is committed in the apartments of one who 
lodges'in a houſe, the circumſtance of the owner”s living 
in it, or his occupying: only a ſhop or cellar in which he 
does not ſleep, makes a very material difference as to the 
form of the inditment ; for in the latter cafe the /dger 
has the outer door entirely to himſelf; and the burglary 
in ſuch caſe, mult be laid in the houſe. of the lodger; 


hut it is otherwiſe in the former caſe, for there it muſt be 


laid in the houſe of the owner,* And notwithſtanding the 
greatneſs of Lord Hale's authority, it appears not clearly 
expreſſed, or perhaps not fully conſidered ; at all events, 
we muſt not determine upon a ſingle and uncertain u., 
ygainſt the many late and poſitive caſes, grounded on the 
oldeſt deciſions and moſt eſtabliſhed principles. 

But, if there were nothing more to conſute the doctrine 
which has exhauſted fo much learning and ingenuity in 
ſupport of it, the abſurdity of the propoſition would of 
itfelf be ſufficient. And it is this, that whereas the 
greateſt houſe in London has but one outer door; this gen- 
tleman having four rooms in one houſe, ſhall have four 
giſtinct outer doors. If any of them could be ſaid to be 

an 
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an outer door, it muſt be the door of the lower rooms; 1774. 
but the truth is, they are all inner doors . 
Therefore we are all moſt clearly of opinion, that by 3 
law, this door was legally broken open. |  GansiL, 
With regard to the point of relief, in cafe the arreſt 
had been illegal, I give no opinion; though I think it 
would depend upon the behaviour of the party applying. 
It is poſſible a perſon might come to aſk that relief, under 
circumſtances of ſuch groſs miſbehaviour as might induce 
the court to refuſe it. Though the court, where a per- 
ſon is arreſted who has been attending its proceſs, will in- 
terpoſe, not only by puniſhing the officer, but by diſ- 
charging the priſoner out of cuſtody; yet caſes of this 
ſort are always matters of difcretion with the court under 
their Wente 1 circumſtances.—But it is not neceſſary 
here to enter into that point; as we are all clearly of opi- 
nion that General Ganſel was legally arreſted; and, there- 
fore, ought not to be diſcharged. ; | | 
„„ 220 *£Ow one,” ROE 
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| | Tueſday 
Moore ver fus MacRATH, » February it, 


IR RO R upon a judgment of. B. R. in Treland in an — deed a 
- conſideration of: 


ejectment brought for certain lands in the county % 28d 4e 
of 13 : Plea, not guilty. Upon the trial the jury 2 to hie am, 


found a ſpecial verdict in ſubſtance as follows : : 3 and 
That Michael Moore being ſeiſed in fee of an undi- __ eee. Pars 


© vided moiety of certain lands in the county of Mayo, muizries of bis 
„ and alſo of an undivided moiety of certain other lands mo 2 
C. cren a- 


© in King's County, bot h in right of his wife; and being ter mentioned 
e likewiſe ſeiſed of certain lands, &c. in the county of grants the ſaid 
* Ro/common, for which the ejeQment was brought, and «ndivided meie- 


"We"! . ; : ties, particular - | 
* of other lands in the counties of Clare and Ga/way ; all 6 A ems | 


* which latter were his paternal eſtate, executed a deed, them, rozether | 
bearing date the 2d of Oober, 1742, as follows: with all other | 


48. > . - 9 8 , i is 1 8 
This indenture tripartite, &c. between Michael Moore „ 


of Cloncoran in the county of Roſcommon, ſq: of the Jitaments in the 


* one part, and Robert Dillon of, Ic. of the 2d part, and gg 7 Ire-, | 
* Roſs Mahon, of, &c. of the 3d part, Witneſleth, that the 2 che rs wh | 
5 | : | undivided moie- Bn 
ties before granted, together wvith all other his eſtate in the kingdom of Ireland, to A. to the, 
ſeveral uſes therein after declared, and for no other uſe <vhatſcever z and then declares the 
et of the undivided moretics only, Per. Cur. held that the grantor did got intend to paſs * 
any lands but the undivided moieties. 2dly, Suppoſing the ſweeping clauſe did extend 
to any other lands, yet no uſe being declared of them, they deſcend to the heir at law, 


«« ſaid 
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* ſaid Michael Moore, for and in confederation of the na- 
* tural love and affectien which he hath to his name, 
** blood, and family, and for ſettling and ſecuring the one, 
& undivided moieties of the manors, caſtles, towns, lands, 
* tenements, and hereditaments herein after mentioned, 
in his name, blood, and family, ſubjec to the payment 
„ot his debts, Sc. and in confideration of five ſhillings 
* to him by the ſaid Robert Dillon in hand paid, Cc. 
* he the ſaid Micfiae! Moore MATH granted, Fc. and 
* by theſe preſents por H grant, Cc. the one undivided 
% motetics of all that and thoſe the manors, caſtles, 
© towns, lands, tenements, and hereditaments following, 
* that is to ſay,” Here the deed deſcribes every part and 
parcel of the undivided moiety in the county of Mayo. — 
% Asalfo all that.” Here the deed as minntely deſcribes 
the undivided moiety in King's County: and proceeds as 
follows: Together with 4 other the ſaid Mrchaet 
« Moore's lands, tenements and hereditaments in the king- 
& dom of Ireland. To HAVE and to HOLD the ſaid 
4 undivided moieties of the ſaid manors, caſtles, towns, 


lands, tenements and premiſes, herein before granted, 


* or intended to be granted, with their and every of their 
rights, members and appurienances together with a// 


© other the ſaid Michael Moore's eſtate in the kingdom of 


& Jreland, unto the ſaid Robert Dillan and his hears, to 
«* the ſeveral 2, intents and purpoſes herein after de- 
ce clared, limited, and appcinted, and to and for nv other 
«* uſe, intent or purpoſe whatſoever ;, that is to fay, as 
«* tor and concerning the ong undivided moiety of the 
„ ſaid lands and premiſſes lying and being in the county of 
«« Maya, to the uſe and behoot of the faid Micſlael Moore 
and his heirs for the payment of debts, remainder to 
«© himſelf in tail, remainder to Garret Meare for life, re- 
% mainder to the firſt and other fons of Garret Moare 
in ſtrict ſettlement, remainder to fourteen perſons of 
© the name of Moere, his brothers and couſins ſucceflive- 
* ly in tail-male, remainder to his own right heirs.” The 
like uſes are repeated and declared reſpecting the undivi- 
ded moietyin King's County, except that a term of 500 
years is given to R/ Mahon for the purpoſe of ſecuring 
a jointure of 2co/., a year, to Frances Moore his wife; 
and to raiſe the ſum of 1500/. for his daughters portions. 
:- 6 That on the 25th of March, 1743, Michael Moore 
& died leaving Mary Moore, now Mary Concannon, one 
* of the leſſors ofthe plaintiff in ejed ment, and Fran- 
ces Moore, his co-heirs at law.?“ | | 


& That 
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& That in Trinity term, 1755, Garrett levied a fine and 


&« ſuffered a recovery of the Ro/common eſtate to himſelf in —— 


„ fee: and died on the 4th of February, 1767, without 
„ iſtue; Upon his death, Edmond Moore entered, and by 
6 leaſe and releaſe, 28th and 29th of June, 1768, con- 
<< veyed the premiſſes to Luke Dillon, to the ufe of him- 
e ſelf in tail-male; remainder to Jon Moore tor life, re- 


6 mainder to his firſt and other ſons in ſtrict ſettlement. 


„That John being in the French ſervice was, by decree 
ein the Exchequer, held to be diſabled under ſtatute 19 
& Gee. 2. to hold the ſaid eſtate, and his intereſt was de- 
creed to William Biggen as the firſt informer, who aſ- 


e ſigned the ſame to Garrett the defendant in ejeament, 


= 


Who entered on 12 April, 1171.” 


Upon this ſpecial verdict, the court of Aing's Bench in 


Ireland, gave judgment for the plaintiff ; which was en- 
tered upon the record as follows : © Therefore, it is con- 
4 ſidered that the ſaid John Magrath do recover againit 
the ſaid Garret Moore his ſaid ſeveral terms yet, Sc. 
in the ſaid demiſed premiſſes, Oc. | 

For the plaintiff in error, Oby. 1ſt. It is not ſtated up- 
on the record that the defendant is gui/ty : therelore there 
is no verdict, and conſequently there can be no judgment. 
—Reſp. In ſubſtance,” the defendant is found guilty : for 
it is implied, in ſaying, © that the plaintiff ſhall recover 
the premiſſes-:” the judgment therefore is merely in- 
formal, and may be amended. 


. Obj.  2dly. The plaintiff has no right to recover; for it 
was clearly the intention of: the donor to include, under 


the general ſweeping clauſe in the deed, the whole of his 
eſtates in Ireland not before diſpoſed of, and to ſettle 
them to the ſame uſes as he had declared reſpecting the 
two undivided moieties. Rep. His intention was only 
to ſettle the undivided moieties, and the preamble takes 
notice of nothing elſe; therefore, if the intention is to 
govern, the lands in queſtion did not paſs by the ſweeping 
clauſe, but ſuppoſing they did, no uſe is declared of them: 
Therefore they reſult to the donor; and conſequently the 
leſſors of the plaintiff are well entitled. Strong verſus 
Tat, a Bw . 7. 8 


Lord Mangßeld. Tam very clear. It migłt be plainer with 


the deed: but, without ſeeing the deed, it is plain enough. 
This gentleman was ſeiſed of an eſtate in right of his 
wife, which conſiſted of an undivided moiety of lands in 
the county of Mayo, and another undivided moiety in 
king's Caunty : He was likewiſe ſeiſed of a paternal eſtate 
| 5 5 ; . mM 
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in three other counties; ; and his ſeat and reſulence, at 
— the time of making the deed in queſtion, was upon his 
paternal eſtate, the lands in diſpute : 

Two queſtions arife ; and the determination of either i is 
ſufficient. : | 

1ſt, Whether upon. the true ni of this deed the 
donor has ſettled his.paternal eflate ? If he has, that has 
conveyed it to Mr. Dillon. 

a2dly. Whether. he has declared any uſe of it? If he 
has not, it muſt reſult to himſelf: for the declaration 
being that the eſtate thould be to ſuch uſes as were de- 
clared, and ns other, - unleſs, he has declared fome uſe, 
there is no diſpoſal of it: avd in order to diſinherit an 
Heir at law, a man molt give his ellaze to A 
de. 
With elpeft; to the firſt point, it ſtrikes me very 
ſtrongly, that being ſeiſed of a paternal. eſtate, and an 
eſtate in right of his wile, it was reafonable he ſhould: 
not ſettle both; and I belieye there. was ſome private- 
motive for his ſettling the one in preference to the other, 
but not ſeeing the deed we are at a loſs. 

I am of opinion that he never had an idea of conveying 
any part of theſe lands by the deed of 1742, though by 
the blunder of the drawer, he ma). have uſed words that 
might extend to them. 

The deed begins with the preamble, uſual in all ſettle- 
ments, that is, by reciting what it is that the grantor in- 
tends to do; ad that, like the preamble to an aq; of par- 
Hament, is the fey to what comes aſterwards: now 
the preamble does not mention a word of his paternal 
eſtate: whereas, if it had been his intention to ſettle, 
that, would he not have added after the word “ moie- 
ties”? words to the effect following, and alſo all other his 
lands, &c. in the kingdom of Ireland f It is ſcarce poli- 
ble, if he had an idea of including his paternal eftate in 
the ſettlement, that he ſhould recite his intention of ſet - 
tling the one, and be totally ſilent as to the other. Again, 
the deed goes on, with much tautology, to - deſcrihe 
every part of each of the undivided moieties; moſt mi- 

nutely and particularly: Would he do that, with an in- 
tention of paſſing his pater nal eftate hy the fame deed, and 
make no deſcription of it at all ? It is very common to 
put ina ſweeping clauſe; and the uſe and object of it in 
general is, to guard againſt any accidental omiſſion: but 
in ſuch caſes, it is meant to refer to eſtates or things of 
the lame nature and deſcriptied with thoſe that have been. 

1 . : already 
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already mentioned. I am therefore of opinisn tin the 1774. 
words of the preamble, that the donor did not intend to 
include his paternal eſtate: and it is more than probavle Moos 


that the drawer by miftake omitted inſerting the 1wo e, 


counties before the words * in the kingdom of Ireland.” 

The ſecond queſtion js, © Whether any uſe is declar- 
„ed of the ſweeping clauſe? ? 

Now though he has minutely deſcribed the uſes of the 
undivided moieties, he certainly has not declared any one 
uſe or limitation of the ſweeping clauſe. "This circum- 
ſtance alone is a ſtrong argument in favour of the con- 
ſtruction which the court inclines to upon the firſt point. 
But nothing can be ſo slear, as that this eſtate mult reſult 
to the heir, ſince no uſe is declared of it. 

Mr. Juſtice Afton, Mr. Juſtice Willes, and Mr. Juſtice 
Aſhhurſt concurred.” dots 

| ; Wy Per Cur. judgment affirmed. 
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[Rex verſus GN. 
HE defendant was indicted, for that He at a court One who is 2 

. leet, holden in and for the hundred. of Whitchurch reſiant within 2 
in the county of Doy/et, was, by the jury bf the court, PO 
elected conſtable of the hundred; that he was a reſiant hundred, is 
and liable to ſerve the office, and had notice oF his electi- not therefore 
on; that the ſteward certifted in writing to alk juſtices, Go e, 
Se. that the defendant was elected conſtable; but was gce of cenſtablz 
not preſent nor was ſworn; and that the defendant af- of the hundred: 
terwards was, ſummoned to appear before a juſtice. of A 
peace to take the oath of office, but he had refuſed to be one conſtable 
ſworn into, or execute the office. The defendant plead- is gow - © 
ed the general iſſue ; and the indictment was tried at the 
laſt aſſizes at Dorcheſter, when the jury found a ſpecial 

verdict, ſtating in ſubſtance as follows: 9 
That from time whereof the memory of man was not te 

the contrary, there had been and was a court Jeet, within 
and for the  Aundred of Whitchurch, That at ſuch court 
leet, two perſons being re/fents within the hundred, from 
time whereof the memory of man 1s not to the contrary, 
have, by the jury ſworn at ſuch court leet, been annual- 
ly choſen to ſerve the office of conffables of the ſaid un- 
ared.— That the manor of Wootton Abbots extends into 
and comprehends two tythings and no more; one of which 
tythings, from time whereof the memory of man is not to the 

_ ; I contrary, 
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contrary, hath been and is within the. hundred of 


— — Whitchurch', the other within and parcel of another hun- 


dred.— That, from time whereof the memory of man is 
not to the contrary, there hath been and is a court leet 
within the manor of Wootton Abbots, at which court, the 
reſiants within the ſaid two tythings from time whereo!, 


Sc. have done ſuit and ſervice, and have been choſen ty- 


thing- men of the ſaid tythings. That there have been, 
time out of mind, and yet are eighteen other tythings, 
within the ſaid hundred; and the reſiants of thoſe ty- 
things, from time whereof, Ic. have done ſuit and ſervice. 
at the court leet of the hundred ; and ſerved as jurymen 
there, and been eligible, elected and ſerved as conſtables of 

the hundred : And that for twelve of the ſaid eighteen 


tythings, reſiants therein from time whereof, &c. have 


annually been choſen in the court leet of the hundred to 
be tything-men,—That by ancient cuſtom the reſiants of 
the tything of Wootton Abbots have been choſen and ſerved 
as jurymen in the leet of the hundred; and have been 
elected by the jury of the court-leet of the hundred to be 
conſtables of the hundred, and have by ſuch ancient cuſtom 


ferved as ſuch. That the defendant at a court-leet hol- 


den, Cc. for the hundred was elected conſtable of the 


 fundred, but not being preſent, the ſteward made his cer- 


tificate, &c. &c, prot the indictment. The queſtion, 
for the opinion of the court upon this ſpecial verdict, was, 
whether the defendant was exempt from ſerving the ot- 
fice of conſtable of the hundred of Whitchurch by reaſon 
of his then being a reſiant, and inhabitant of and within 
the iything of Mootton Abbots, being a private leet with- 
in the leet of the hundred of Whitchurch? 

This caſe was firſt argued in laſt Michoelmas term, by 
Mr. Serjeant Davy for the proſecutor, and Mr. Serjeant 
Burland for the defendant : And again this term, by Mr. 
Dunning for the proſecutor, and Mr. Serjeant Glynn for 
the defendant. 8 

For the proſecutor it was argued, that the defendant 
was not exempt. The offices of tythingman and con- 
ſtable are not incompatible; becauſe the duty of both 
is the ſame, only the former is circumſcribed within nar- 
rower limits; and in this cafe, the one juriſdiction is 


within the other: As to the objection that no man is 


obliged to do ſuit at two leets, the obligation on the de- 
fendant to do ſuit as tythingman one day in a year, might 
be an excuſe for his not attending the hundred court that 
day; but it would be ſingular to ſay, that the obligation 


of 
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of attending elſewhere, one day in a year, ſhould exempt 
from ſerving the office of conſtable which is annual and 
perennial, But the office of conſtable is no ſuit at all, 
therefore he is liable.—Tenants in ancient demeſne are 
exempt from ſuit, from ferving the office of jurymen or 
attending the court leet, and yet are liable to ſerve the of- 
fice of conſtable. 2 Show. 75. 1 Ventr. 344. F. N. B. 
161, 376. / ; 

In - Keb. 230. Rex verſus King, Lord Hale ſays © re- 


* gularly a man Who owes ſuit to the leet, owes none 


te to the hundred; but chuſing conſtables is no article of 


© the leet, and therefore the hundred ſhall not be exclu- 
« ded as to this.“ In Freeman, 348, 349. S. C. Lord 
Hale is made to uſe the ſame expreſſion; that the con- 
& ſtable of an hundred is an article that the inferior leet 
ec cannot meddle in.“ But the caſe of the Qyeen verſus 
Jennings, 11 Mod. 21 ö. is in point. There upon a ſpe- 
cial verdict the queſtion was, whether the defendant, be- 
ing an inhabitant of a particular leet, was excuſed from 
ferving as high conſtable of the hundred? and the court 
held, he was not excuſed. In 3 Keb. 230. Lord Hale 
adds, © that by cuſtom a man who owes ſuit to the leet 
* may likewiſe owe ſuit to the hundred: Here ſuch a 
cuſtom is found. Therefore the defendant is liable. 
For the defendant it was inſiſted, contra, that he was 
exempt. 1. Formerly all reſiants were obliged to attend 
the leet of the hundred: but that being found inconveni- 
ent, by ſending huſbandmen toa diſtance from theirhome, 
the king granted inferior leets; and from that time it was 
held, that no man ſhould be bound to do ſuit and ſervice 
at two different courts. Lord Cokes Com. on Magna 
Charta. c. 35. 2. Inft. 71. and on ſtat. Marlebridge, c. 10. 


2 Inſt. 122. * if a man hath a houſe within two leets, he 


* ſhall only do ſuit where his perſon is commorant; and 
* where his bed is, there he ſhall be ſaid to be commo- 
© rant.” So in Daltorw's Sheriff, 402, 403. and 2 Hawk, 
Pl. C. c. 11. feft. 3. © no man is obliged to attend two 
<< leets, at the ſame time, in the ſame reſpect.“ 2. If he 

does not owe ſuit and ſervice to the ſuperior leet, he is 
not compellable to take upon him any of the offices of the 
ſuperior leet. As to the caſe of Rex verſus King, 3 Keb. 

230. and Freeman, 348, 349: they are books of no au- 
thority, nor is the caſe to be found in any contemporary 

reporter. They make Lord Hale talk unintelligibly with 


» Lord Mansfield. faid, that ſome of the caſes in Freeman were 
very well reporten. 


reſpect 
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reſpect to the difference between borough and upland 
towns; and even contradict himſelf in ſaying, “that 


Rex 


verſus 
Gn ox. 


7 : . 
- *© conſtables were before the ſtatute” ; whereas in 2 F.. 


Cor. 96. he expreſsly ſays, ** they: were introduced by the 
« ſtatute of Winton”.—11 Mod is likewiſe a book of no 


authority: And it is no reaſon, becauſe the Lord, as it is 
there ſaid, may fit in the leet, that a private man may be 


choſen conſtable. - 3dly. As to the cuſtom, no ſuch cuſ- 


tom is found; or was meant to be found, as appears 
from the different expreſſions uſed: in the verdict. For, 
with reſpect to the manor the cuſtom is found to be 
time out of mind, and the jury find it in all its parts. But 
with reſpect to the iything of Wootton Abbats, they only 
find that by ancient cuſtom the reſiants have been choſen, 
and by ſuch ancient cuſtom have ſerved the office of con- 


ſtable of the hundred; but they do not find any obliga- 


lion on them, or that any one was ever compelled to 
- ſerve : Therefore it is a finding of evidence, not of facts: 
and if the finding be imperfeQ, it ought to be tried again. 
Lord Mansfie/d. There is no authority or diclum what- 
ſoever, by which it is held, that a reſiant within a leet, 
within the hundred, is excuſed from ſerving the office of 
.. conſtable of the hundred. Again, where there is a 
cuſtom of the ſort ſtated in this ſpecial verdict, there is no 
authority which ſays that ſuch a cuſtom is not good. On 
the other hand, there is an expreſs authority of a caſe of 
- Rex: verſus King, reported in two books, each of which 
ſtates the caſe. in the ſame way: It is objected, however, 
that theſe are books of no authority; but if both the re- 
;, porters were the worſt that ever reported, if ſubſtantially 
they report a caſe in the ſame way, it is demonſtration of 
the truth of what they report, or they could not agree. 
Here they agree, in Lord Chief Juſfice, Hales ſaying, 
that the choice of a conſtable is no article of the bu- 
„ ſineſs of a leet,” and that it is no excuſe that the 
party is within the juriſdiction of another leet. Another 
authority, in 11 Med. 125, which is very particular and 
ſtrong, lays down the ſame doctrine. And further, Lord 
Hale according to Keble 230, adds, that if generally 
: excuſed, yet by cuſlom one may be liable. Here a cuſtom 
is found by the verdict: But an ohjection is taken to the 
manner of finding it. I ſhould have thought, between 
+ theſe parties, the merits would have been tried without 
any cavil. The caſe comes before us upon a ſpecial verdi i, 
_ which ſtz42s,. „that there has been a court leet from 
« time whereof, c. and that two perſons from time, 
r | e whetcof, 


- 
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7 c. hav been cw Se. — — — 
"fore, when it a(rer ards ſa) ys by & ancient! cuſtom,” it 
muſt mean ſuch tiſtohi as bebe mentioned; which: W 5 
e Iminiembrral. » Think no man can doubt of What rhe as 
jury meant; and i think the word they have uſed convey | 
their meaning. Therefore Fam of ä u g 
tem is ſufficiently bund. | 
Afton Juſtice. Ancient cuſtom 1 this eaſes nee 
rial cuſtom; and I agree with my lord iff thinking that 
fitch was the menning of the jury. Ns to the party being 
tempt froth ſerving one office on account bf his obhgar- 
tion to diſcharge is other, it is only meant' that he is 
not liable to 51 it in the fame manner; at the ſame time, 
in the ſame reſpect. Bür the offee"6F conflable of the 
hundred, according to Hale, is not an dirticle within the 
juriſdiction of the leet. He obſerved that the docttine in 


Rex verſus Bett-fworth, was well warranted. EDT A 

Mr. Juſtice Willes and Rr. Juſlice Aſbhurſt concurred! * '''* 
Judgment * the king. | Ps: Monday, 

a 7 14 

Jokes 22 RAXD ata: gg? ih. 3 


'H I 8 was an 401100 u na wager herber. 4 de- In ag fn | 
| eree of the court of hancery 'would'or would not v%* * | 
be'reverſed'in the — of lords k Verdict nears Emin, decree of che | 
damages es fifty itiens. 0 court of C hun- 

| ( nt rue to The! EY why chers ſhould not be u 4% would be 

new 


7 * 1 
1 


ial in this caſe,” "three objections were made to the Ae pron > 


ſufficiency of the evidence wives at the trial. Iſt. That Houl of ” 
a eh of the reverſal only; and not the minute book itſelf, Logts poo? 
was produced / adty TH ſucli wich 2 admiſſible,” yet it ; — is um- 


oüght to have been upon ffampt. Thatethe Provios Gienk 7 | 
proceedings ought to have _ Get hee eme een pr = 
duly was produced, | 


Lon lansfield, The ate of che jar 10 e the, 

igenn judgment itfelf : Not a word ib 4 led upon 122 is 222 

| journals} And a of them may certainly be read in gle, and need 

. evidence; for the inconvenience woudld'be endleſs, if the 2 * G. N 
journals of the houſe of lords. were to 'be'carried all over 


5 the kingdom. As to ſuch &6py being upon ions, it was 
| ' decitled in Queen A#ne's time by the opinion of all the 
judges of England, that copies © te proceedings of par- 


 Nattient; need not” be Hampel. Formerly, a One was en- 

| 2, whether the minutes of the Houſe of Cm. 

a were admiſſible; beg auſe it is nf a Court of record; but 

the journals of the Hiu/e of Lord, bars always dera ad- 5 
: mitted, evth in criminal caſes. > 


C. Alten 


tertuin 
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* T1249 n RR e hee, 
% Alen Juſtice... They werę ſo in Rex, yerſus, Outes, Hate 
— iris. Vol. 6. 44. et vid page 38. As to the.previous 
2 dings, the eourt held there as no neseſſuy to ſhew 
KAnn ALL. them: forthe ſingls fact, in iſſue at the trial was, © whe- 
e ther the deoreę of the court of CAuncery was reverſed,” 

not what the previous proceedings, Were: and therefore 

proof of the deeree, and of its being rr der ſed, was clearly 
ſuſficient. The rule was accordingly difcharged. 

The next day Mr. ö ch, in arreſt of judg- 


ment upon two grounds. * 7 $519 ULTIPI n Cut Ibis 1 . 
-+ Firſt, that the event was nat contingent, but certain. 
Serbndiy, that the contract was illegal upon the face of it, 
Being contra banos mitres, Jide pes. 


2 | Ss © . 
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| Wednesday, o WIN D ver ſu, VE ALE and others. 
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Is Line was an achon of treſpaſs, aſfault, and falſe ini- 
57 proceſs out priſonment.; Plea as to the treſpaſs and aſſault, not 
my — 8 guilty: And as to the impriſonment, a ſpecial juſtificati- 
ples flated on. Phat within the fee; of Trematon in thei counties 
©! that the, * „ of Dran and Cornwall, there is a. certain court off re- 
5 e eurd helden at the eaſtle of Frematon, within the ſaat 
Abi Paint; © fee of Frematon, from three weeks, to three weeks: 
*4 plex deres And that t a certain court held, Ac, the ſai Andrew 


Ag e , Peale levied, his, certain plains againſt the ſaid F homes 
* cauſe of de- 4e Rowland, in a certain plea of treſpaſs upon the caſe, 
2 tion anfing 4c for a cauſe:.of action perſonal ating within the puriſdic- 
« Mey 7 — % ion of that court; and! thereupon ſuch, proceedings 

_ *ofthecotrep 56 wete had, e. that afterwards, E.. it was con- 
and Reid wen ee ſidered by the ſaid court, that the ſaid. Amiretu ſhomd 
Gat Kade de“ recover againſt the ſaid Thomas Reue and 14 J. 1 
the cauſe of ac. , for his damages, Tc., Upon which, Wc. a certain pre- 
don, or that the cept in writing iſſued, &c. directed to the bailiff of the 
8 court of the ſaid tee, andnalſp to the ſaid Thomas Dunn 
Aubin che Ju- 8 and Robert Barmsfard miniſters of the ſaid court, com- 
isdn. 4 manding them to take the body of the ſaid T A 
e, Reulund and deliver him to the keeper of, Sc. to be by 

him ſafely kept, ſo that the ſaid keeper might have his 
body, He. fit the text caurh-to · be there held, Qe. after 

. the date of. the: ſaid precepts. He. which; ſaid precept, 

4 the ſaid And#ew'idelivered to the ſaid 7 homas unn, and 

% Robert Barnaford. requiring; them to execute the ſame : 

* Whereupon the ſajd'7 homes Dunn and Robert Barnafard 

IK SOT? 2 * afterwards, 


i | - 


c 


** Rotwlatrl, and delivered Him to the keeper, to be by 
him ſecurely kept, ſo that he might have his hody RowLany 


the ſaid precept.” 


The 
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* attcrwards,, &c. took and arreſted the faid T hm 1774. 


t Sc. ot the next court, to be there held after the date of 
To this plea there was a ſpecial demurrer, which came 
on to be argted laſt Mic ac lmas term, when the court took 
time to conſider; and now Lord Mansfield delivered the 
opinion of the cbürt as follows: 1 © IF 2446] 
Three etceptions have been taken to the defendants plea 


of juſtification.” The fir is, that the defendants have not 


ſufriciently ſet out the cauſe of action, but have only. ſaid 
that the plaintiff below, levied his plaint, in a plea of treſ- 


paſs on the caſe; nor have they tet forth that the preſent 


plaintiff became indebted doit in the furiſdifion of. the. 
court. Secondly, it is not alledged that the freceptifor = 


taking the body was ever returned to the court. And. 
thirdly, that the writ was void, for that a certain day of 
return was not tThewn. wy ffi T 


->With reſpe& to the firſt, # that the plaint is ſet out 


too generally”; let us conſider; what a. plaint in an inferior 


coutt is: In Lilly's Practical Regiſter; fol. 195: a plaint 
is in the nature of an original wit: the form is there ſaid 


to be thus: A. B. queritir verſus C. D. de placita tranſ- 
„ greſſtonis, et funt” plegia de, proſeg. | 
1% Richard Roe.” Hetethe plaint is ſet forth as in Lily 
In Wade verſus Hutther, Lev. Ent. fol. 156. the plaint is 
ſet out thus, levavit quandam querelum ſuam ver ſus defen- 


& dentbm de placits tranſgreſſionts' fuper cuſum taliterque ſu- 


* perinde proceſſum fait.” This differs from that, only in 
alleging that the damages were aſcertained by the .reco- 
very. In 2 Lut, gig. the plaint is ſer out in the ſame 
general manner. ee eee e 
Formerly, the courts of We/?minſter-hall were much 


more ſtrict in regard to the ſetting out proceedings of in- 
ferior juriſdictions; and nothing was to be preſumed in ſa- 


your of their regularity: nor was it allowable to ſet, them 


out with a taliter” proceſſum eſt: But theſe objections in 


point of form, have, of "ate years, been over- ruled in 


order to come at the real merits? And ſoit was determin- 
ed in £ Lev. gr. Doe and Parmiter. Hil. 24 & 25 Car. a. 
fame doctrine js likewiſe laid down in 1 Ld. Rau] 


” 85, upon the authority of 2 Lev. 8 f. though it is there 
aid, that the oſd hoh were tothe contrary. But this 
objeAibnay- to the plaint is fully anſwered, and the [aw 
p 9 inne 137)? - "ak 175 1 A NY ſetiled, 
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ſcilicet, ſohn Doe et 


verſus 
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1 ann err Narbe 


274. ſeuled, in 2 Mad. 196. Higgin/on verſus Martin, upon 

e ag a plea of juſtification to an action of [treſpaſs and, ſalſe 

9 aimpriſonment, ſetting forth generally * that a plaint way 

VIII. * entered in placito iran / greſſignis in the court of Warwick 

| with a va/rter proceſſum; Exception was taken that it 

was not ſet ſorth What hind of treſpaſs. it was; but tlie 

; court held it was well enough. As to the /after part of 

If the catſe of this objection, “ that it is not ſtated in the plea, that the 

action does not plaintiff became indebted within the juriſdiftion,” the 

«ile within the ſame liberality is to hold. For if the cauſe of action did 

dhe det: not ariſe within the juriſdid ion, the defendant ſhould have 
ruſt avail bims àvailed himſelt of it by, plea in the court below. Or, if 
kelfofitby it was not alledged in the plaint below, to be within the 

e of quriſejQion, it would have been bad on error, or writ o 
r 7 . . . 
or, if not al- falſe judgment, and ſo he might have taken advantage of 
ledged inthe it: But as he has taben neither of thoſe methods, the pre- 
8 ſumption is, that the cauſe of action did arife within the 
the jurik jurifdiction. This very objection was taken i the caſe 
dieion, it will of Titley verſus Foxalh,; Trin. 31 Geo, 2. in C. B. and 
wie ue \over-ruled:. That was a plea of juſtification to an action 
or talſe judge of falie impriſonment, under proceſs for a gebt iſſuing out 
ment. df the Borough Court of Shrewſbury; and there it was laid 
aß here, that the "defendant. levied 2 plaint.in a plea of 
to tteſpaſs ſor a cauſe of action, ariſing within the juriſdic- 
4. tion of the court Ohjecteu, that it did not appear 
that the cauſe of adio aroſe within the juriſdiction, or 
that the deſendant became indebted there. The court 
ſaid, it was neceſſary it ſhould appear that the cauſe of 
nenten did ariſe within the juriſdic on; but in the caſe 
before them it did appear as ſtrongly as poſſible; for it 
„ vas ſtated, that he: levied a plaint in a cauſe of action 
« ariſing within the juriſdiftion.” So here it is expreſsly 
ſet forth that the plaint was for a cauſe of action ariſing 

„ the jurifdiGion of the. court, | | 

_—_— W 4 With regard to the ſecond objection, the dictinction which 
of execution, it has prevailed as to the neceſſity of ſtating that the writ was 
need not be returned or not, is hetween a capias upon meſue proceſs, and 
| 3 a writ of execution. To a capigs upon the ſotmer, We 
was returned return of the precept muſt be ſet forth: But in the latter 
etherwife in caſe it is unneceſſaty. The caſes in point are Deiley verſus 
er proceſs. Jolſi he, Lane 52. and Hee's caſe in 3 Rep, 2. Where the 
reaſon aſſigned, why upon execution the return need 
not be ſer forth, is, that aſter execution, the plaintiff has 


1 


22 A re E 


had the effect of che ſut: But if the capie, in proceſs be ru 
not returned, the arreſt is tions, for there the object of A 
the writ is te. cnforce the appearance of the party, The 5 


caſe 


" > ths Mtettucs! — c — 
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cate cited ut the har, 2 RS“. Hr. 5653. pl. 18. war upon 1774. 
meſne fraccſt.—Trrenun verſus Biewitt, 1 Salk. „ yaa 
a plaint in replevin entered inthe !heriffs court in London, 1 
and pleaded by the defendant as ſerjeant at mace; upon vu 
demurrer it was objected, that the precept was not re- 
turned: And the exception was allowed, becauſe the 
writ is a returnable proceſs, and the ſerjeant at mace a 
principal officer; otherwiſe, where the juſtification under 
a proceſs is by a ſubordinate officer, —In 2 Mod. 59. which 
I ſhall preſently cite at large, one of the objections was, 
that it was not alledged that the precept was returned; 
but the court held that the officer was not punifhgble 
though he did nat return the writ. _ 9 

The hft objection that has been taken in this caſe 1s, 
that the writ is void not being returnable on a day certain, 
but | eng tr bo. the next court. Now it is ſtated inthe 
preſent juſtification that this court is holden from PPT cone ww 
aweeks to three weeks, and that this is an execution again{iheld from res 
the body, not a writ upon meſae proceſs. In ſupport of 2 6. 


this objeQion, Cro, Car. 2 54. Dyer. 262. 2 pl. 33. Cro. writ was, to 


fac. 314.—2 Bal. 36.— 1 Mod. 8 1. were cited, but all have Hes dody at 
theſe are caſes upon meſne proceſs, imparlance, or conti- | . . 
nuance, But in Freeman 319. Hil, 1673, on a writ of good; and a day 
falſe judgment to reverſe a recovery ſuffered in an inferior certain need nos 
court, amongſt many exceptions, one was, that there is Revs 
an imparlance ad froximan curiam tent” and doth not ſay 


feih uch a day; and cited 1 Rol. Abr. tit, Continyance, 


484. pl. 7. Cro. Car. 274. S. C.—But it was anſwered, 
that admitting it be error, yet all errors of that nature are 
ſalved by the parties appearance. In 38 E. 3. 2 Brok. 
Contin. 48-2, Crok. 284. it is laid down that a miſconti- 
nuance of a proceſs. is well aided by appearance of the 
parties; as where one proceſs is awarded for another, or 
miſreturned. The reaſon given in 2 Bw, 36. and Cre, 
Jac. 314. why a writ returnable at the next court gene- 
rally, is not good, does not hold in the cafe of an execu- 
tion; for there the ground of it was this; that othierwiſs 
the party may be detained forty years, beſore any court is. 
held. It ought therefore to have been fhewn' for certain, 
when the court was to be held; though it was there al- 
ledged, that it appeared by their juriſdiction, that the 
court was held de die in diem; And yet the court were 
of opinton that the plea was ill. ? 


1 


But the laſt caſe in order of time has departed from this 


rule of ſhewing a day certain, even upon meſne proceſs - 
And that is the caſe. of: Crowger v. Goodzuin, 2 Mod. 58, 
59. Mich. 29 Car, 2. and was thus: In affault and battery 


n klar Tem. 14 Geo. 3. B R 


4 and falſe Imprifonment, there was a Juſtitea ton by 
— proceſs out of an inferior court. Upon demurter, feve- 
Ronan Tal, exceptions were taken to the plea 3 the ſecond was, 
that, the Precept was to take the plaintiff, and have him 
ad froximam curiam, which was not 800, for it ſhould 
have been on a day certain. To this it was anſwered, 
that it was well ſet forth to have the plaintiff ad proximan 
curiam: The chief juſtice doubted, that upon this excep- 
tion the plea, was ill, but the three other. judges held it 
ed ; and it was argued at the bar to be well ſet;forth,; 
tos. how « can a return be upon a. day certain, when the 
judge may adjourn de die in diem? But this cafe is much 
ſtronger than that, lor here it is alledged upon the record 
that the court was holden from three weeks to three weeks, 
hep ts 4 aa was certain: Nam certum eſt quad certum 

reddi pot ef 

We are, therefore, all 'of opinion, that theſe three . 
0 vught to be Hrer-ruled, and judgment given. r 
38 pms the defendant. JJV OY OM ER ELTON 


Thurſday, - MEG 69.40% 2 4 
Feb. lech, 1 wenge we late 


An . NAX. „ obtained a rule. to ſhew cauſe, oak the 
= þ[00N0 Ay git defendant, ſhould not be, diſcharged upon filing 
ote payable 

three months common bail ; x " ; cauſe of action for which he was ar; 
after date, may reſted, accruing prior to the inſolvent act 12 Geo. 3. c. 
n 23. which act took: place, iſt of January, 1772, and un- 
vent act, Which der which the defen ant had obtained his diſcharge. The 

takes place be- nature of the debt Was as. follows : : The defendant had 
elbe, eee indor ſed:a note, dated the 28th of OAiober, ii drawn 
hired: for ix is by ONE Hedefon, payable to the defendant, or order, three 
debitam in pre- months aſter date; and at the fame time gave an un- 
Laber dertaking to, pay to. the plaintiff A certain ſum for gods 
 * - {then ſold and. delivered to the ſaid Fidg ſon, on ſix, months 
20 credit. given for the (aid goods. 155 The gefendant was ar- 

reſted upon the A 
Mr. Lucas in ſupport of the rule cred Lift verſys Je. - 
n 1 Barnet „e, 

Mr. Juſbge Willes 33 he caſe of Macarty ver- 
ſus Barrotu, 2 $tr. 949. aro the defendant, who was 
the drawer of 22 * bills proteſted, for non- acceptance, 
between the drawing and return became bankrupt; Fand be- 
ing ſued. to execution moved to be Aiſcharged under the 

Nene 5 Geo. aus. 30. . tr 15 Was charged bonding; 
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4-25 Mangficld,” I 6 pon. "he 2K. 25 en but 

clerk has ſince "Teminded me that. * — 1 

made twenty och orders. 11 1 
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Ine words of the ſtat. 12 Geo. 3. c. 23. ce.” 27. are 
much larger than thoſe of the ſtat. 5. Ges! 2.6, 30. Jed; 7. 1774. 
which latter ſtatute mentions only ſuch debts as were dus oo 
or owing at the time the party became bankrupt ; where- Lara 
as this ſtatute extends to afl debts, contracted; incurred, 
occaſioned, owing, or growing due. I am clearly of opi- 
nion, that this is debitam in preſenti, ſolvendum in fut: 
and conſequently, being due on the 1 of Fanuary, 1772; 
it is diſcharged under this act. Otherwiſe, if it had de- 
ae upon 4 caetingency : becauſe there, till the event 
| appens, it is no debr.* i ; HE FA OIR en 

The three other ; dges concurred. ' W eic 

Fer cur. let the rale be made abſolute. e 5 

| Rare "AU I n den 464-0 
FxrAne et Uxor verſus PAN. oe 
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Fo | aan ; - 84 2 $2 
. R. Morris ſhewed caufe why an award ſhould not Motion to fee 

; — : . aſide an award 
M be ſet aſide, and at the ſame time moved to make muſt be made 
abſolute a rule for an attachment for the non-performance befere the laſt 
of it. His grounds againſt ſetting aſide the award were two day.of the — 
1ſt. That the application was too late, the* #ward being a vn uy — 
ſubmiſſion within ſtat. 9'&9 10 V. z. r: 15. fer. 2. AuMidh liſhed 3 ther- 

rovides, ** that any arbitration. procured hy corrupt or Mic it ist oo 
Le und means ſhall be adjudg. a did; rd ſo u ee 1 
* plaint of ſuch | corruption, c. be made in the court the non-perfor« 
«where the rule is made for ſubmiſſion to ſuch arbittatis mance of ity | * 
* on; before the laſt day of rhe nett termi, aſter fun 

* arbitration made and publiſhed to the parties?* In this ; 
caſe, the application was not originally made till after the 4 
expiration of that time, Therefore it is tow too late. 
2dly. Upon the merits. „ RV 
Mr. Wallace, Mi. 'Mansfild, and Mr. Dunning ern. e 
That the objection to the award was within time; thbe 
application being made as ſpon as they were called upon 


* f 7 IP : (ELLE. 14 7 9 wt "IEEE F $2 5 7 o 
by a motion for an attachment to enſorce the award. 
1 Nn ae nnn en: %ig 24 87 * | 
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Ann fe HM Or ene 3200 
N. B. In the caſe of P aget verſus 3 ate, Eafter term 21 Go 


3. the ſame point occurred. Thyt was an aQtion upon a bond hearing 

| date the 21; of September, 1977 3 Plea, inſolvent debtors act, 18. Ges. 
c. 52. and that the cauſe of ation Was contracted before the 28th of 

| 178, when the att took place: Replication ſetting forth 

the condition of the, band, by, which it appeared. it was conditioned for 

Payment, on, the 21 of September, 1778. To this the | defendant de- 

murred. The queſtion was, whether the bond was. diſcharged ? The 

court took time to- conſider, and afterwards, in the ſame term, Lord 

Mansfield delivered the opinion of the court, that the bond was diſ- 

charged, upon the authority of the above caſe of M arkmay verſus _ 4 


. 6 Hilary Term 140 Geo. 3 2 R. 
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1% · Lord Lan after ſtating the clauſ ang pi evite A 
dee ſtatute oblerved,. that though the 1 clauſe . was in- 
4 accurately penned, Jet the. meaning of it was ſufficiently 
Pixyrcgs, explained bythe. proviſo in ſedion 2. and ſaid, he was ex- 
tttemely clear from the words of the proviſo, that the 


laſt day of. the term next alter it is s publiſhed. He was 

* jon is made within 

ſuch limitgd time, the a ſide - ** apply ſor an Fa 
0 award. 

this caſe the impeaghment of the award bein, 0e. 

quent to the time preſcribed by the ſtatute, was t 3 

too * And the motion for an attachment clearly i te- 


Ln 
ru. The court orderod the rule for 5 ade the award 
do be diſcharged, but without coſts nd that the at- 

tachment ſhould lie in the office a month ater ogg 


: 0 in be en deen the maſter. 2 OS " 
_ * JX1 i 23-45 N 11 ES WE 4 
| we W 54; Rex werſug dir rn. us 6 201007 
Vo e G0 
ee A , R. Davenport had moved for. a cervforari to The; 45 - 


it tices of Middle ſer 0 A an, 2 

£24 3! 2 ; deſendant upon ee 30 Geo. 2. c. 24. for 

ie More effegzual erſons obtaining goods 

e money under . pretences, . he ſaid, it was 4 

doubt whether a. certiirari would lie; and now, upon 

ſhewing A ee wele gary of opinion it 
md oat... ins otros | 


. Golde qui tam 0 en DINE: 
8. 5 * 


R. Sckryn hag obtained a rule ſor the plaintiff; in 
om analy; a qui fam action, to give ſecurity for the coſts upon 
12 be obli-athdavit of the lowneſs of his cu cumſtances. ö 
ped 0» ove Mr. Dunning, now ſhewed cauſe, and inſiſted that this 
OOTY ' © was not the practice. And Lord Mansfield ſaid, that the 
court would not do it in the caſe of a fore igner's being 
a plaintiff; nor in matters of 01 Except in cject- 
we, where the -leflor af rhe Plai ntiff is an infant. _ 
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—— 


the queſtion in this caſe was put an end to by an affidavit, T 774. 
ſtating the plaintiff to be a perſon of property. Where- -—— — 
upon the rule was diſcharged. e 


ver. u 
Baxrow. 
BouTEFLOUR verſus COATS. Same day. 


ww 


PON a rule to ſhew cauſe why-the defendant, who CY 
| was a bankrupt and had obtained his certificate, {9h wang» 
ſhould not be diſcharged ; the ſhort ſtate of the caſe was, accruing Before 
that in a former ation againſt the defendant, he had gi- *he commiſſion, 
ven a bail bond to the ſheriff, which was forfeited before he nt rang 
the commiſſion, by non- appearance. Thepreſent action till after the 
was brought upon this bail-bond, and the defendant had 12 al- 
obtained his certificate under the commiſſion, but the 
ja was not obtained till after the certificate al- 

wed. E Gere Dank Hrs. 

| ih. es ſor the defendant, Mr. Wallece' for the 

Lord Mangteld. Here was a breach, and the penalty 
ſorfeited; therofure the Yebt was due, though execution 
could not be taken out for more than the damages. It is 
net the caſe of à contingent deht, not reduced to a cer - 
tainty!; which is not diſcharged by the certiſicatee. 
The three other judges wert of the ſame opinion; 
Rule made abſolute, F 
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Where by +. Dx ſtat. 9 G. 3. . 89. intitledꝰ an act ſor-making a 

Hatute, a ſpecial. {6 — Rina hnone en: akon 4 Georges 

authority is der. Fields, kA. a is given io the mayan, aldermen, and 
legated to par- * F. power 58 8 D £4 ar, * Ne an 

ticalar perions, cammome, in commort rcunei dfjembled, to trœat with the on- 

affecting . ers, and occupiers of, and other perſons intereſted in ſuch 

Label mut hduſes, lands, anditenements; as ſhall bel nergſſary io be 

be /iric2y pur- purchaſed for the purpoſes of the act, for the purchaſe of 

fucd; and P- rhe: ſame : 'And: it ig enacted, tht all bodies politic, 

upon the face Cen and every perſpn: poſſeſſed of, vr intereſted in, any 

of their proeed- lands, Oc. which; -by? the-faid; mayarys #/dermen,', and 

bags. commans/in.common. equnci} affembled, all be thought. nece/= 

ſary for any of: the-purpoies of the act, ſhall have power 

to ſell and: concty any of ſuch lands, Sc. ta! the 

mayer, cammonally, and citizens of theneity of London. 

And in cafe of retufal or inability to treat, then the juſti- 

ces of the county of Surry at their quarter ſeiſions, or at 

any adjournment, are required upon application of the 

faid mayer, aldermen, and commons in common council aſſem- 

Bled, or of any perſans on their behalf, to iſſue a precept 

to the ſheriff to ſummon a jury, who are to aſſeſs the va- 

lue of; ſuch lands, and of-the propurtionable vu of the 

reſpective eſtates and intereſts claimed therein, natice in 

writing having been previouſly given to the perſons in- 

terefted, at leaſt fourteen days before, and left at the dwel- 

Jing-houſe or uſual place of abode of ſuch perſon, or 

N with ſome tenant of ſuch lands, Sc.“ And it is further 

enacted, “that all and every perſon and perſons, who 

* ſhail have any mortgage or mortgages on ſuch lands, te- 

© nements, 


-- 


— 
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« ty and citizens, or ſuch perſon or perſons as they ſhall 


"tn 


« a general quarter ſeſſions of the peace, Fc. hojden, &c. 
« at Southwark, &c, before Sir Joſeph Mawby, Et Juſtices, 
« tc. aſſigned to keep the peace in the county! afore- 
e ſaid, He, upon application being made, Ec.” by and 
«© on, behalf of: the mayer, and cummonalty and” citizens of 
te the city of London, the ſhid court did iflue a precept, 
<« directed to the ſheriff of, Sc. to empannel, ci a com- 
* petent number of perſons qualified to ſerve on juries, 
&« ©. to inquire and aſſeſs upon their oaths, the value of 
« 40] that piece of ground in the tenure or occupation of 
* George ; Hoiroyd, and of the Froperticnable value of the 
wo reſpechive atef and intereſts claimed therein, or in any 


** 


ERTIES „part ; 


verſus 
# RORE, 


28 Exfter Term 14 Geo. 3, B. K 


1774. „ purt thereof, ſo that the ſaid court might give ſuch 


3 — “ judgment thereupon, as in and by the ſaid act they 
„ were authoriſed to give, and they lawfully might, to 
Cagax. the end that the faid ground and premiſſes, and the ſe- 
«. yeral and reſpective . therein, might 
45, he veſted in the mayor and commonally and citizeus of the 
*«. faid-cty of Landen, in and tor the purpoſes in the ſaid 
Had mentioned: And afterwards, to wit, at an adjourn- 
'* ment, Cc. out of ſuch perſons, a jury of twelve per- 
«<.ſons-.&re drawn, to enquire of the value of the 
laid premiſſes, and of the proportionable value of the 
reſpective eſtates and intereſt claimed therein, or in any 
pat. thereof; who having proceeded to hear evidence 
given upon outh July -dmuniſtered by the ſaid court, 
* and hat is alledged by the council on behalf of the 
«mays. and commonality. and citizens. of the ſaid city ot 
Landes, and on proof upon oath of due notice having 
« been given to Besjamin Crea, Sc. of Primroſe Strect, 
Een murtgagee on afſignee of the premiſes, of this 


* 


& Beniamin Crooks. as 3 mortgagee or aſſignee thereal, 


zung and citizens inſtead of being made by the “ mayer 
«, a/dermen, and commons in £omman, council ; mbted® _ 


— 
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* 


detendunt is's mortgages in or put of poſtaſion, but 25 1 


* * * » — —— 


ly that he is 4a mortgagee : which is undartain and inſu 
tent, becuuſe a ſpecial proviſion is made b the A 

Vith teſpect to a mortgagee-out of poſſeſnon, which, pro 
viſion has not been complied with in this caſe. Fourty, 
that though he 'proceeclings' appear: upon the face of 
them to ſuve been, at different times, they are all {ated 
in the paſt, inſtead of the preſent tanſa, which is 4 tal: .- | 
becauſe all proceedings defors juſtices, being ſuppoſed to -: + 
be entered àt tlie moment, ought to he in the preſent 
tenſe: And cited Lad. Rapn, 11347; Rex v. Roberts, 1 Sir. 
608. ſame caſe, as an authority in pant 

To this it was anfwered- by Mr. ſenjeant Glynꝝ or. the — mayer, af. 

proſecution, 1ſt. that there is no need of any act of the 5 __ | 
mayor, aldermen and rummons, in commn cui gfiernbled, n council | 
«dudgins that” the bands are arcefſury- to be purcha ſn — 
for they are the yerfons ho apply to purchaſe the lands, ger.rived by the 
and therefore ot neceſſity appear to acjudge them neceſ- mayer and dem- 
ſary to be purchaſed. adly. The application by the v and cn. 
mayor, cemmonalty, and cit igens is well enough, for they are — 

the corporation, and inciude the mapat, aldermen, ang clude the for- 
commons in common council aſſembled, who are the re- mer. 

preſentatives and the acting part of the corporation. 3dly. 

It is immaterial to ſtate Whether the mertgugee was in or 

out of pofleſſion; for in either caſe he has an eſtate and 

intereſt; ehetefore the ſeſſions ad juriſdiction; and the 

act does not require that a tender ſhould he made of the 

whole mortgage money, but only for ſuch part as ſhall 

be neceſſary ſor the purpoſes of the act. Ahly. The ſtat- 

ing a paſt tranſaction is mote properly expreſſed in the 

paſt, than in the preſent tenſe; e 
Lord Mangfeld. This is à ſpecial authority delegated 

by act of parliament to particular . to take, a- 

way a man's property and eſtate againſt his will, therefore 

it muſt be ſri/y-purſued, and muſt appear to be ſo upon 
the face of the order. | | 737 

Several objeRQiohs having been taken to this order in 

paint of form, which are material, iſt. That the 

 Mayur, aldermen, and came, in common council aſſembled, 
have not given an opinion, that the lands are neceſſary to 

de purchaſed, nor that an application was made hy them _ 

to the juſtiees, but that an application was; made by the 

mayer, commonalty, and citizens. Now they are two dij- 

_ tin& things, the one in a ſelect; body, the pines ahe bes 
cet poration! at large, and we cannot here go. into any far 
ing 10 recencile ſuch diltiafaany. dt 30 ſage Rt — 

| +4 SIS ts Fn Bo 241 2 WO Lg 5 tr 


3 : Faſter Tem 14 Goo. 9.1 hi. 


2774 wor 9 tether! are the proper perſons ;; Bot it * 10 
—— hase been ſtated, that the _— aldermen, and com- 
2577 mons; in common couneil aſſembled, had, given ſuch 
Choe? opinion; and en 9 — had been made by them 
to the juſtices. my 
If a particu oy There is andther objection os point of forms which is 
be preſcribed, not mentioned at the bar; which is, that the order does 
ie muſt be fully not ſtate that a ho tire wa given in writing: to Mtr. Crocke 
440 5 uu: according to the requiſites cid in. the a& ; but only 
Anal egation ſays © upon proof af due notice having deen given to 
that dr wrice him, Which is inſufficient; a EI notice being 
4 at wh" ſpecified by the n 
Tt. adjudiesti- Iss to the caſe upon the merits. it appears that the de- 
on mu t follow fendarit is a mortgagee out of polſeſſion of this piece and. 
b ſome other lands for'a term of years of which. four only 
are to come. Now the act has made an expreſs proviſion 
n in the caſe af the mortgagee” out gf poſſeſſion, and di- 
_ © Teaed; that upon payment of principal, intereſt and coſts; 
the mortgagee ſhall make an aſſignment of his mortgage. 
+ P he” reaſon ſeenis to be this, that there can be no ac- 
count to ſettle. bete en mortgagor and mortgagee; and 
no injuſtice is done in reſpect of the mortgagor z becauſe 
the. mortgagee might always" aſſign to any. other perſon. 
As to à mortgagee in eſſion the act is totally ſilent. 
But the City; inſtead of proceeding upon the clauſe above- 
mentioned; have: conſidered the defendant as a proprietor 
having an intereſt in the whole landz beſides, the mort- 
Fe 1 is not ſummoned; nor made a party, nor is any 
um aqjudged to bim ; and inſtead of fixing the value 
and proportion of each reſpeQive inteteſt, they- have ad- 
Ju iged that 200): ſhall; be paid to the defendant; or to 
other perſon as ſhall be ſeized, Ec. according to 
the intereſt: Who that perſon is, or what proportion. he 
is entitled to; does not appear. Therefore both in point 
"off ſubſtance, as well as in form, chis order | is greatly de- 
ective. | 

We defite not tb be underſtood to *. our opinion that 

the city may not prot esd againſt the mortgagor and mort- 

gagee as perſons intereſted under the firſt clauſaʒ but 
| then they muſt both be joined: 

"Afton Jaller. This order is very, deſedtibe. The 
eve want of notice to the mortgagor is very material ; and 
eee © WR reſpeQ' to the mortgagee; the natiet required by the 
cured by the 48 dught to have been ſully ſet out, and pratifely. par- 
. 1 "ſued; -and it is not cured by his appearance. W 

3 The'adjudication and award of the, value, doe; 4 796.97 
! - 


fer the direction ot the 8 whieh ſays, that ji 
ment 
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ment may be given 1 of the reſpecbiue inteeeds.; whereas 1774. 


this order is to pay the 200 l. to the deſendant, or aueh — 


perſons as ſhalli be inteneſted therein: I his is no W 8 
lionment or declaration ofthe .rcipaRtive. inte reſts; and 
ihereſore in ſuſſcient.. 
Mr. Hare Willes and Mr. Juſtice. 40 f — 
(an; Em. Let the. Order ieee 
bn raft / nity AY ett y nts Vun 10. 
| WaZicur derſus Horron. nm ON 16 en. 
a 4 0 Heini 1 18 it 22 
118 was, a out of Chancery upon 3 
tian ot a will, and the material faQs were as follow Deviſe to the 
Th that by articles of agreemet«bearing date the 81 4 _ and 
day of — 1755; and entered into in eonſideration 2 and 
ol marriage, the teſtatrix pnflantia. Maria Halfard, was —_— of 
empowertd. to diſpoſe. from-tinge ta time by. deed, Ateſt ere 
ed by two, witneſſes, or by will dulyatteſted by three-wit- 5% and bodier, 
neſſes, of ſuch eſtates as ſnould dome to, hen during her ſuch daughters, 
coverture In the ſame year the marriage was had; and 22 _ 
on the 2tſt of April, 7 58, upon the death of her uncle, tenants f in com- 
who was tenant for liſt of the eſtates in queſtion, ſhe be · mon, and not 28 
came entitled by deſcent, as corheir, to one undivided moi- 124 for aun 
ety of the ſaid eſtates. On the 3d of- Ma, 1788, the . ſacb iſſue, to 
made her will; and appointed: All her ſaid undivided the uſe of the 
“ moiety, to truſtees, to the, uſe; of her huſband(Peter n Tus 
«- Halfardfovilife,; with limitation to preſerve the contin- daughters take 
gent auſes, remainder to her ſons to be begotten croſs remainy 
on her body; and in default- of ſuch iſſue to the uſe of. 
« alþ and every the daughter and daughters of the ſaid 
« Peter Hoifard; and her the ſaid Cunflantia Maria. Hoi- 
* fed, lawſully to be hegotten, and to the heirs of their 
body and bodies; ſuch daughters, if more than one, 
« to take as tenants in common, and not as joint tenants 3. 
76 _ 7 default of ſuch, ue to, the uſe of man Fight 
6 ir. 7 e 
The thſtatrix died, leaving 5 Jon. Wright, beg bed ut 
law, and leaviag by her —.— huſband, two daughters, 
Cunſlamtia and Catherine : Conſtantia died at the age of two 
þ ms 4: Peter ddolfard, John: rig ht, and Cat ſler ine Halford 
The - queſtion; for the opinion of the court was, 
| Whether on > death of the daughter Con/tatttia.Holfard, 
without-ifſae;. the plaintiff Might, as heir at law} became 
entitled to ther hare. of. the-eſtate, of.Gan//antfe Fo ſard, 
or Whether there Were croſs remainders between de 
n 1 3 M14 231% * a 
Mr. Setjeant Mill, on behalf of the. plaintiff the e 
b, ſlated it to be a principle of law, as old as Fogel time 


82 
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1774 of Hen, 7. that an heir at law is not to be diſinherited, ben 


by an expreſs deviſe or neceſſary implication : A probable 
iment or conjecture is not ſufficientg 13 H. ). 17. 6. 


Gardiner v. | Sheldon; Vaughan 262. 468. S. P. There- 


fore wit hort ſuch expreſd devife, or neceſfary implication, 
no croſs remainder” could be raiſed in the preſent calc. 
Pirſt then, as to expreſewordsy there can be no pretence 
of any in the deviſe in queſtion. And ſecondly, there 
are no words from whenee to infer by meeſſary implicati- 
on, that it was clearly the intention of the teſtatrix to 
e reate croſs remainders às between the daughters. On 
the contrary; the words are in ſubſtance the ſame as 


t thoſe inthe caſes of -Comber'v; FU, 2 Str. 969. and Wil. 
iam v. Brown, 2 Su. 996. in both of which the court 


was clearly of opinion” agayat raiſing croſs remainders. 


In Comber v. Hill the devifſe was To Richard Holden 

. 46 and/Zlizabeth Helden'etually (o be divided,” and to the 

'- 10 heirs of their (= pms tr and for default of ſucli 
' iſſue, to Aun 5 6 Hillian 

the teſtator deviſed & tothe uſe of all and every the child 


in fee.” In Williams v. Brown 


and children both male and female, born and to be 


-- born" of the body of 'Me#etabe!, equally to be divided 


. -* between them g and of the heirs' of their reſpechive 
bodies 3 for want of ſuch hein) remainder over.“ If 


99 Py 97 
z 


theſe caſes differ at all from the prefent; it is only in the 


addition of the word . reſpeQive;”> Which" if inſerted 
ert Would have been ſuperfluous 5 becauſe by 4 ue, 


ius is necellarily implied 76% 
laid down by Lord Cowpe# in Cuol v. Ciol. 2 Nern. 545.6. 
a deviſe to the teſtator's two daughters, und their iflue; 
„and in default of ſueh iſſue to J. Serve) have a joint 
& eſtate ſor life, and ſeveral inheritaness : if one ol the 
4% daughters dies without iſſue there ſhall not be croſs re- 
A mainders ; hut her moiety ſhall go over 10 the remain- 

der. man for want of fuck iſſue, i. e. Teſpectib iſſue. 


* — 


2 iſſde and ſo it is 


FThidiy, In moſt of the cafes where the injplication has 


been raiſed, it has been in favour of the heiF at law. It 
Was ſo in the 'caſe of Doe, on the demiſe of Burville v. 
din, Paſch. 1773, R. B. for if the implication had 
not been re iſed, the eſtate would have gene from the heit 
at law. That confideration: was Hkewiſe the principal 

ground upon which the caſe of Holmes v. Mryaell was de- 
- refmined, F. Ram. 4533, Sir T. Jenes #72; and thi caſes 
there ented; 13. H. 7. h. 4: Leos. 14. Pl. 51. and 
Dyer 330.  Clutche's caſe ſupports the ſame doctrine. 
Fourthly, ir is 2 rate, ibat croſs remaingers * 
* * | 2: 142 4 e 
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be implied between more than two. In Cro. Fac. 
656. a deviſe to three and the heir of their bodies, 
and in default of iſſue remainder over, was held not 
to create croſs remainders. It is true, that in this 
cate there were in fact only two; yet there might 
have been more, and therefore it is within the rea- 
ſon of the above principle. Laſily, a croſs remainder 
is never favoured in law, and ſo Lord Hardwicke held 
in 1 Atkyns 580; confirming at the ſame time the 
ſettled and eſtabliſned doctrine, that it can only be 
raiſed by an implication abſolutely neceſſary. As all 
the caſes therefore, where croſs- remainders have been 
aliowed, are either in favour of the heir at law, or 
under circumſtances in which the eſtate would other- 
wiſe have gone from him, and as no certain intent 
appears in this caſe to raiſe them, the court will not 
imply them againſt the title of the preſent heir. 
Mr. Hargrave contra for the defendant. The ex- 
preſſion “ to all and every the daughter and daugh- 
„ters, and the heirs of their body and bodies,” not 
only furniſhes a neceſſary implication, but expreſs/p 


1774- 


Waeur 
verſus 
HoLrozn, 


creates croſs- remainders as between them. For fir/t, 


if there had been one daughter only, ſhe would clear- 
ly have taken the whole eſtate by this deviſe, in ex- 
cluſion of the heir at law; and of courſe it was im- 
poſſible that the teſtatrix in the one caſe ſhould in- 
tend to give her the whole, and'in the other only 
half. Again, the words © in default of ſuch iſſue,” 
can neither be conſtrued nor applied in any other 
manner than as relative to the iſſue of all and every 
daughter, which plainly ſhews that the tever- 
ſion in fee was not to come into poſſeſſion, but - up- 
on failure of iſſue of every daughter. In anſwer to the 
authorities, he cited a cal Mich. 13 & 14 Eli. anon. 
in Dyer 303. pl. 49. the teſtator deviſed two parts 
«© of his eſtate to his four younger ' ſons, and the 
© heirs male of their bodies begotten, and if they all 
„ die without iſſue male of their bodies, or any of 
© their bodies, the two parts were to revert to the 
right heirs of the deviſor. Three of the younger 
* ſons died; and the court were of opinion, that the 
« ſurvivor had an eſtate-tail in the whale two parts.” 


Again in 4 Leon, 14. pl. 51. cited by ſerjeant Hill, 


it was in terms expreſsly adjudged, that the eldeſt 
* ſon ſhould take the eſtate by the implicatiue de- 
e viſe.” But he relied principally on the caſe of Homes 
verſus Meynell, Raym. 453. reported likewiſe in He- 
lexfen 425. as in point. The deviſe there was “ to 

„„ | => : & the 
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* the” teſtator's two daughters and their hcirs, equal- 
« ly to he divided between them, and in caſe they ap- 
% pen to die without iſſue, then to his nephew 
& Francis in tail.“ And the court held, © that Fran- 
„eig took nothing till both were dead without itfue.” 
As to Clate ies caſe, it was determined upon the par- 
ticular words which amounted to a ſpecial limitation 
of the eſtate of the teſtator himſelf, under which 
eircumſtances, the court held there could be no im- 
plication of a croſs remainder. So in Dyer 326. in 
the margin it is ſaid to have been held by the court, 
that if a deviſe be to two brothers in tail, and if they 
die to the daughter, if one dies without "iſſue, it is 
no croſs ' remainder: becauſe there is an expreſs eſtate, 
and therefore it ſhall not be taken by implication. _ 

With reſpect to the caſe of Gilbert verius Witiy and 
others, CY. Fac. 655. there were two reaſons againſt 
umplying croſs remainders in that caſe. The. firſt, 
that it was a deviſe to three ſons ſeverally by ex- 
preſs limitation, and ſecondly, becauſe it is a univet> 
ſal principle, that there cannot be a croſs-remainder 
by implication between more than two. With reſpect 
to Comber verſus Hill, he took this diſtinction; that, 
in that caſe, the words © all and every” were omit- 
ted, and the word “ reſpedive” is not inſerted in the 
caſe in queſtion. The caſe of Williams verſus Brown 
is rather ſtronger in favour of the plaintiff, the words 
* all and every” being there made uſe of, but the 
chief ground upon which the court decided that cafe 
was the inſertion of the word“ reſpective.” With 
regard to the caſe in Atk. 580. he ſaid it was ſuffi- 
cient to obſerve, that the court determined it abſolute- 


ly upon the expreſſion in the will- to their ſeve- 


% ral“ and © refþeHive” iſſues. | 

The court took time to 2onfidex,—Afterwards, on Mon- 
day the 17th of May, Lord Mansfield delivered the opinion 
of the court, which he introduced as follows: 

1 found it a cuſtom, in caſes" ſent by the court of 
Chancery for our opinion, to certify it privately to the 
Lord Chancellor in writing, without 3 
in this court either the opinion itſelf, or the reaſon 
upon which it is grounded. But I think the cuſtom 
wrong, as well as unſatisfactory to the bar: and there- 
fore in the two "caſes that now wait our certificate, and 
for the future, we ſhall declare our opinion in this court. 
Our certificate is in the preſent caſe in theſe words 


There are no words in the inſtrument, bearing 


date the zd of May, 1758, which intimate any inten- 
33 . — | cc. tion 


* 
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tion to limit over the reſpedive ſhares of the two 1774. 
« daughters dying without heirs of their bodies reſpectibve· ————* 
0 y; on the contrary, the limitation over is of the whole 
« eftate, limited to all the daughters, and is to take place, 
on the expreſs contingency of fai ure of all and every 
„the daughter and daughters, and the heirs of their 
« body and bodies; and the limitation over on default of 
& ſuch ifſueis, to the heir at law. Conſequently we are 
„of opinion, that as nothing is given to the heir at law, 
„ whilſt any of the daughters or their iſſue continue, 
& they muſt amongſt themſelves take croſs remainders.“ 

N. B. Lord Mansfield added, that the introduQory 
words of © there being nothing in the inſtrument of May 
“ 3d, 1758, that ſhewed the limitation over to the 
right heir was to take place upon failure of either of 
* the daughters of their iſſue reſpectively, were empha- 
tically put in, in anſwer to the caſes of Comber verſus 
Hill, and Williams verſus Brown, cited in the argument 
by Serjeant Hill; and in order to ſatisfy his doubts. 


Rex verſus CLARKE. 


2 | Saturday, 
Alls was 4 conviction upon ſtat. 33 Hen. 8 c. 9. il 33: 
et. 16. in effect as follows : as One convicted 

De it remembered, that on, &c. Samuel Powey, and of Playing at 

« Stephen Bulling, of, &c. came before me William Co- 1 5 
& drington, one, Sc. and gave me to underſtand and be qiſzrderly per- 
&© informed, that Tema, Clarke of, Cc. labourer, on the fon. 

6 16th of Auguſt, 1713, did uſe and play at a certain un- 

„% lawtul game with bort and pins, called bowliruſbing, 

« with divers liege ſubjects of our ſaid lord the king, and 

„ did then and there obtain and receive divers ſums of 

© money of the ſaid ſubjects playing at the ſaid game, 

againſt the form of the ſtatutes in that caſe, c. and 

«© againſt the peace, &c, and pray that the ſaid Thomas 

© Clarke may be convicted of the ſaid offence : W here- 

upon afterwards, on the 8th of September, 1743, the 

ſaid T horas Clarke being apprehended and brought he- 

fore me, c. to anſwer to the ſaid charge, &c. the 

| i faid T homas Clarke is aſked by. me, if he can ſay any 

de thing for himſelf why he the ſaid T homas Clarke ſhould 

| not be convicted of the premiſſes above charged upon 

“% him, &c. and thereupon the ſaid Thomas Clarke, of 

ö his own accord, ſully acknowledges the premiſſes, Ce. 

to be true as charged, and does not ſhew to me any 

© ſufficient cauſe why he ſhoald not be convicted 

* thereof, Whereupon all and ſingular the premiſ- 

" ſes, Wc. being conſidered, and due deliberation 

2 | — 9 4 8 | being 
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1774 being thereunto. had, I do adjudge and determitte 
“ that the ſaid Thomas Clarke is guilty of the pic- 
— 2 “ miſſes, Cc. and that the ſaid T homas Clarke is theretore 
Ciarce, © an idle and diforderly perſon, and is alſo therefore a rogue 
and vagabond, within the true intent and meaning ot the 
« ſtatutes in that caſe made and provided. And the 
e ſe id Tomas Clarke is accordirfgly by me convicted of 
e the offence charged upon him in and by the ſaid infor- 
* mation, and of being an ale and diſorderly per ſon, and 
& a rogue and vagabond in form aforeſaid: and I do hereby 
* adjudge and order that the ſaid T homas Clarke be there- 
c fore committed to the houſe of correction, there to re- 
% main for the ſpace of one month, being a leſs time than 
until the next general quarter ſeſſions of the peace; or 
& until the ſaid 7 homas Clarke ſhall find ſufficient ſureties 
& to be bound in recognizance to appear before the next 
quarter ſeſſions, and for his good behaviour in the mean 

, time.” 3 | 
Mr. Selwyn laſt term took exception to this conviction, 
becaule it was alledged in the information that the play- 
ing at bowls was out of the defendant's own orchard, and 
it is only unlawful / modo: And the court upon this ex- 
ception quaſhed the conviction.—Afterwards, in the ſame 
term, Lord Mansfield ſaid, a doubt had ariſen, whether, 
as by another part of the 15th ſection of ſtat. 33 Hen. 8. 
it is made unlawful for a ;abourer to play at any time out of 
Chriſtmas, the conviction was not good; as the defendant 


— ea 


a. 


Was ſtated to be a labourer, and the playing laid on the 16th 

of Auguſt. But, his lordſhip obſerved, the puniſhment 

appeared to be under the vagrant act, 17 Geo, 2. c. 5. feel. ; 

2. therefore deſired it might be ſpoken to again upon this F 

new point, and alſo confidercd, whether it was a good ] 
adjudication under this latter flatute, : | 5 

And now Mr. Juſtice Aſton (Lord Mansfie/d abſent) 5 

delivered the opinion of the court. 2 

This convidtion is a jumble and confuſion of charges . 

and puniſhments. It is a conviction for playing at bowls, 8 

and the pumſhment- inflicted is impriſonment as being an 8 

idle and diforderiy perſon. The ſtat. 33 H. 8. e. 9. ſed. [: 

16. lays a penalty of 206. on every laboufer, Sc. playing th 

Playiigat at bowls out of Chriſimas, The puniſhment therefore ad 
Lowls does not is clearly rot under this ſtatute. The ſtat. 17 Ged. 2. c. im 
e hel 5. cf. 2. deſcribes fauf kinds of idle and diſorderly per- _ 
- detly perſon, ſons; and being an explanatory act, we cannot go out © 10 
it. Now &ewiing is not an offence within any of theſe wn 
deſcriptions; conſequently the defendant is not puniſhable pl; 

as an idle and diſorderly perſon : But the puniſhment is the 


under this-latter ſtatute. Therefore we afe clearly of opi- 
nion that the conviction ought to bequaſhed, - = 
812 NokRls. 


4 
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Norris verſus TVLER. 
Same day. 

THIS was an action for a malicious proſecution in In an action for 
| preferring a bill of indictment againſt the plaintiff * maliciou: pro- 
; . ; . 2 ſecution, verdict 
for forging a note of hand. Four wit neſſes were called in favonr of the 
to prove that the hand-writing was not the plaintiff's, defenJ-at refuſed 
and the judge dire ded the jury in his favour : But the ju- , be ſer aße. 
r , g P - | T | . tho at aigſt C vi 
ry found a verdict for the defendant, Upon a motion for qence, 
a rule to ſhew cauſe why the verdict ſhould not be fer 
aſide, as being a verdict againſt evidence, and a new trial 
granted, the court ſaid the defendant had been ſuffici- 
ently tried once, where the ſuit was of a criminal nature. 


Motion denied. 


Jones verſus RANDALL and another. Monday, 

: YO : | April 25th, 

ASSUMESIT upon a wager, *© Whether a decree” of A gion lice to 

ce the court of Chancery would be reverſed on ap- recover money 

e peal tothe Houſe of Lords.” The decree was reverſed, won upon « wa- 

whereupon the plaintiff brought this action, and obtained Ager — 

a verdict for fifty guineas, the amount of the wager laid. „ of the court 
Mr. Dunning had moved in arreſt of judgment: Firſt, ** of Chancery 

Becauſe the event was not contingent, but certain; and a pas Fi = 

ſrcondly, becauſe the contract was illegal, being contra « en appcal to 

bonus mores. | { the Houſe of 
Mr. Wallace and Mr. Mansfield, now ſhewed cauſe, 1. 3 

This was a fair tranſaction between the parties, Whoſe be Fraud or 

knowledge, or rather ignorance, reſpeCting the event, left other ture 

it equally uncertain in whoſe favour it would finally be __ 

decided. Therefore, as between them, it was certain- 

ly contingent: 2.' It is not within any of the ſtatutes 

againſt gaming, and therefore, like all other bets which 

are not prohibited by poſitive law, recoverable by action. 

3. With reſpect to its being illegal, there is no caſe in 

point; and therefore, if immoral, it muſt be decided to 

be ſo from the nature of the contract itſelf. But is it 

more immoral than a wager between two ſons upon the 

lives of their reſpective fathers, which was the caſe of 

the Eart' of March v. Pigot, Trin. II G. 3. B. R. and 

adjudged a good and valid wager ? There is no fraud; no 

impoſition imputed to either of the parties; no ſuggeſ- 

tian of any perſonal influence with reſpect to the deciſion, 

nor does it in itſelf import any diſreſpect to the judica- 

ture of the Houſe of Lords, but was meant by the 

plaintiſf merely as a ſort of inſurance upon his cauſe; 

therefore there is no ground to ſay that this contract is in 


us nature an illegal contract. 
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1774. Mr. Dunning, in ſupport of the rule, began by tat 
ing, that in fad} it was an ſurious bet to prevent the 
Jene plaintiff being ſent, to gaol ; but allowed that the court 


20 muſt decide upon the record only. 


He admitted that, this was not a caſe within any of the 
adde of parliamem againſt gaming: nor did the idea of 
perſonal influence make any part of the ground of his 
| objections; at the ſame time he inſiſted, that if ſuch. a 
wager had been laid by a member of the Houſe of Lords, 
it would not have been competent to him to recover it: 
what was law therefore to one perſon, was law to every 
other perſon of whatever denomination, 

But he ſaid, the queſtions upon this motion are two: 
Firt, Whether this wager is fair? Second/y, Whether 
it is not void, as being contrary to common decency ? It is 
eſſential to the validity of a wager that the event be con- 
tingent : But the laws of this. country are clear, evident 
and certain: All the judges know the laws, and knowing 
them, adminiſter juſtice with uprightneſs and integrity. 
The event therefore was certain, and. of courſe the wa- 
ger ſuch, as in its nature was impoſſible to be loſt. 2. If 
the firſt ground of objection is a good one, it ſeryes ka il- 
luſtrate and ſtrengthen the ſecond. For the contract in, 
that caſe muſt ſuppole, either that the judges are ſq igno- 

rant of the laws as not to know them, or, knowing then 
are wicked enough to decide againſt their knowledge. A 
propoſition therefore that draws with it ſo odious and diſ- 
raceful a conſequence, is in itſelf ſo ſhamefully inde ; 
cCent and diſreſpectful, that it ought not to be countenan- 
ced or upheld. 

Lord Mansfield, — This caſe muſt be decided upon the 
ſtate of it as it appears upon the declaration. It is there 
ſtated to be a wager made by. the. defendant who was the 
party appealing in a cauſe depending before the Houſe 
of Lords; and who, in caſe the judgment was reverſed 
in his favour, was to pay 50l. to the plaintiff,. if it 
was affirmed he was to receive sol. He, was willing. 
therefore to receive ſomething. if he loſt, by the deciſi- 
on, 894 to pay the ſame ſum if the judgment were in 
his favour: The chances therefore were equal. 

The queſtion upon this ſtate of. it is, Whether this 
ie is againſt . law, and void upon the face of it? 

is admitted by the counſel for the defendant, 

thet” the contract is againſt no poſitive law : It, is ad- 
\ mitted too, that there is no caſe, to, be found which 
ſays it is illegal: But, it is argued, and rightly, that | 
notwithſtanding it is not prohibited, by any . poſitive: | 


law, nor adjudged illegal by. any. 2p eeadangss yet it 
max. 
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may be decided to be ſo upon principles; and the law, of , 1776 


England would be a ſtrange ſcience indeed if it were 13 

. nd P ia: £ il Jox zs Me 
decided upon precedents only. Precedents ſerve to il- 25 * 0 
luſtrate prir ciples, and to give them a fixed certainty. RAAYDAUL F 
But the law of England, which is excluſive of poſi- Pa ; 5 
| 8 , not prohibite 4 
tive Jaw, enacted by ſtatute, depends upon principles; by:poftive Lows, ; 


and theſe principles run through all the caſes accord- nor adjudged Fe 
ing as the particular circumſtances of each have been illegal by 1 
found to fall within the one or other of them. © Precedent, may 11 

| n 5 . I nevertheleſs be 1 

The queſtion then is, Whether this wager is againſt o s, againi 

principles? If it be contrary to any, it muſt be con- principles, 
trary either to principles of morality, for the law of 3 
England prohibits every thing which is contra bonos mo- 3 
res; or, it mult be againſt principles of ſound policy; 


for many contracts which are not againſt morality, 1 
are ſtill void as being againſt the maxims of ſound 5 
policy. — With reſpect to the firſt queſtion, Whether 9 
it is againſt morality? This contract is equal between 4 
the parties; they have each of them equal know 5 


ledge or equal ignorance: and it is concerning an 
event which, reaſoning by the rules of ,, Prede/- 
tination, is to be ſure ſo far certain, that it muſt be as 


it ſhould afterwards happen to be. But it is a future | i 
event equally uncertain to the parties, whether the 15 
Houſe of Lords would be of the ſame or a differ- bY 
ent opinion with the Chancellor; the preſumption, if ky 
any, rather againſt the perſon betting in oppoſition ta | 4 
the Chancellor's judgment. 2 = 


No doubt there may be a wager. of this kind under ib 
ſuch circumſtances as would render it immediately im- he 
moral, and change it into a crime; and of theſe there x 
are ſome in the books; as in evaſions of Simony, where R 
a perſon who wanted to be made a Biſhop, converſing. . 125 
with the perſon who had moſt intereſt at Court upon | 
the ſubject of a See that was then vacant, ſaid, © I . 

vill bet you ſo much, naming a conſiderable ſum, * 
* that I have not the biſhoprick.” This was a mere 3p 
colour to diſguiſe what was the real intention of, the, B 
party, which was, to purchaſe it. | The contract in 
that caſe was clearly and manifeſtly corrupt, and there- 
fore void. So if the preſent wager had been made 
with one of the Judges or one of the Lords, it would 
have been a bribe. Or if it had been as Mr. Dunning ate 
it, merely a colour to cover uſury, then, , notwith- 
ſtanding the diſguiſe of the wager, the moment the 
truth appeared it would remain to be governed by 
principles, as if the parties had really entered into | T 
ſuch a corrupt agreement. Again, if it had been a | 1 
| wager | 1 
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1774 wager laid with either the Attorney or Counſel in the 
— cauſe, it would have been an objection. Fut there 

2 is no fact of that ſort in this caſe; which is a tranf- 
Raxyats. action, that, as far as I can ſee, contains nothing either 
immoral or contrary to juſtice. As to the certainty of the 
law mentioned by Mr Dunning, it would be very hard 
upon the profeſſion, if the law was ſo certain, that 
every body knew. it: the misfortune is that it is ſo uncer- 
tain, that it coſts much money to know what it 1s, 
even in the laſt reſort. 

The ſecond queſtion is, Whether this contract is 
againſt ſound policy? And ſuppoſinging it clear of all 
the circumſtances before-mentioned, ſuch as its being 
upon equal terms, without fraud, and with a view only 
of ſecuring ſomething to the appellant, in cafe the 
deciſion went againſt him, I profeſs that, even inde- 
pendent of thoſe circumſtances, I ſee no objection to 
it in ſound policy. From my own memory of this 
cauſe, if there ever was uncertainty in any caſe it was 
in this. : eo nn 3, Pn 

When a nice' queſtion therefore is depending, it may 
be a point upon which even perſons in the proſeſſion 
may differ; and if either they or any two other perſons 
bet about the deciſion, provided there be no fraud or 
colour in the caſe, I ſee no reaſon why they ſhould not 
do ſo. The preſent caſe being of thar ſort, and not 
being prohibited by any poſitive law* nor contrary to 
any privciple of ſound policy or morality, I do not think 
we are at liberty to prevent the plaintiff from bringing 
his action to recover the money he has won, and therefore 
I am of opinion that the rule for arreſting rhe judgment 
ought to be diſcharged. The three other Judges con- 


curred. gs 
"iS rn | | ST ATHAM ver ſus BELL. 
1774. * 5530 hy | 
2 S was a caſe out of Chancery upon the conſtruce 
Deviſe to a ſon tion of a will; the ſubſtance of the acts ſtated | 
of whick the was as follows, That — Stratham being ſeiſ- 
teſtator ſuppoſ- „„ WR Jeff COvea le - qav "Wo 


ed his wife to , 1 | os 


be enjient at the 1 
time of making his will, aubes he ſbould attain his age of 21 years; but if a daughter, then 
one meiety of his eſtate to hie wife, and the other moiety to his tvs. daughters (there. 
being one alive at that tipne) when they ſhould attain their ages of 21, with ſurvivorſhip 
between the daughters; if both die befo e 21, their moiety to go to the wiſe and her 
hci « for ever; if ſhe died her ſbrre to go te them. The wife proved not to have been 
en/icat e theteitator died, and ſe did the daughter without iffue and under age. The wife 
mall take the whole Hate. 22 . e wo | 


3 
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« ed in fee of the meſſuages in queſtion, made his will, 


« a ſon, I will that he ſhall inherit my eſtate at twenty- 
& one years old, paying 4 J. a year to my wite, and 30/. 
« a year to my daughter, at her coming to the age of 
« twenty-one years, and 10/, more to her on the death 
« of my wife: but if it be a daughter, I give one moi- 
« ety to my wife, and the other to my two daughters to 
ebe divided between them, and to be given them at the 
« age of twenty-one years. If either die before that 


time, the ſurvivor to have her ſiſter's ſhare: if both 


« die before that time, I give both their ſhares to my 
« wife and her heirs for ever. If ſhe die, then I give 
« her ſhare to my two daughters, The teſtator died, 
leaving his widow and an only child, a daughter; the 
« teſtator's wife was not enceint at the time of making 


the will, nor at the time of the teſtator's death. The | 


c daughter died under age, and without iſſue.— The 
« queſtion ſtated for the opinion of the court was, whe- 
ether the wife took any, and what eſtate under this will, 
«© no child being born? + „„ 
Mr. Kenyon for the plaintiff. 

The ſingle queſtion is, whether it was the intention of 
the teſtator, that in the event which has happened the 
wife ſhould take the whole eftate ? He inſiſted ſhe ſhould 
not, but upon the precedent condition expreſſed in the 
will, viz. the birth of a ſecond daughter, and the death 
of both without iſſue, which condition'was not perform- 
ed, and therefore ſhe could not be entitled. For if a ſon 
had been born, Jie was to'take the whole eſtate, ſubject 
to the incumbrances charged upon it. If a daughter, 
one moiety only was to go to the wife, and the other 
moiety to the two daughters; and if both daughters died 
without iſſue, then the wife was to have the whole; there- 
fore he did not intend that in all events the eſtate ſhould go 
to his wife; but only upon a particular contingency, which 
contingency has nat een " Comberbach 437, Eſicott 
verſus Warry.— S. C. 2 Eq. Caf. Abr. 361. under ano- 
ther name. Deviſe of a term to an infant in ventre 
fa mere, if it ſhouldbe a ſon ; and if it ſhould be a ſon 
* and die under age; then to the teſtator's grandſon. It 
proved a daughter, and it was adjudged upon ſpecial 
* verdit, that the executrix, and not the grandſon, 
* ſhould have the term; becauſe the grandſon was not 
to take, but upon à precedent contingency, viz. the 
birth of a ſon, which did not happen.” So here the 
| I TI precedent 


1774. 
« by which, among other things, he there ſays; . 
« Whereas my wife is now pregnant, if ſhe bring forth 5” 
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| »774 precedent condition, viz. the birth of a daughter, bas 
4 = = apAH not happened, and therefore the wife is not entitled. 

* N 2 ; » . i 1 9 = 4s > ; 8 a 
N * Again, 2 P. William 390 Davis v. Norten. © Devile to 


1 verſus 4 p | . ; 8 * , 

| III. . in tail general, and if B. die duliout ive in the 
1 | 4 le- time of the teſfator's wife, then the wile to have 
l « the. prennffes for lite, reminder to C. in tec, R. dies 


«© wnhout iſlve, but the teſtator's wife dies before. F. 
& Adjudged by Reynolds Juſtice, that the remainder li- 
cc mited to C. is a contingent remainder, depesding up- 
4 on the death of B. without iff in the life of the teſ- 
c tator's wife, and as that contingency never happened, 
ec the remainder ' which” deperided thereon could never 
& ariſe.” So here, the limitation to the wife depended 
upon the birth of a daughter, and the death of ſuch 
daughter without ifiite, but that contingency has not 
happened, and therefore the wife cannot be entitled. 

Both the above caſes are exatt!y in point. The caſe 


whole eſtate. If ſo, in the event which has happened, 
ſhe'is clearly entitled notwithſtanding the contingency, 
upon which the ſubſequent limitation was to ariſe, has 
not taken place. There are many caſes where words full 
as conditional and contingent as the preſent have never- 
thetefs been conſtrued to be words of limitation. So was 
Hoteroft's caſe, More 486-7. © Deviſe to the uſe of the 
frit fon of Sir John Helcraft in tail, and fo to the ſecond, 
© third, and fourth ſons. ſucceſſively. And if it fortune 
5 the ſaid fu, Ton to die without iſſue, remainder over 
© to Hamlet Fioleroft with divers limitations over:“ Sir 
Jen Holcroft” never had but one ſon. The que ſtion 
was, whether the ſubſequent uſes could ariſe; and by the 
court held, that they could, for the words amount to no 
more than a limitation of the eſtate; and are not a con- 
dition piecgdent.'tq the eſtate. of Hamlet. Foner verſus 
| 1 75 | Masta 
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Meſtcomb. Prec. Chan. 316. 3 Lev. 125. 2 Str. 1092. 1774. 
to the ſame point. And he obſerved there were repeated — 
inſtances in which words of condition have been conſtrued ahi N 
as limitations inſtead of contingencies; the lateſt in point Bals. 
of time is Vite verſus Barber, Eaſter term 1771 : there 
the deviſe was, to ſuch child or children as the teſtator's 
wife ſhould happen to be enceint with at the time of his 
death: The teſtator had only one ſon at the time of mak+ 
ing his will; two were born after the will was made, and. 
before his death: but his wife was not enceint at the time 
of his deceaſe; yet the court held, © it was manifeſtly 
Fe his intention to comprehend all the children which 
& ſhould be born of his then wife, whether before, or 
5 after his deceaſe. In the preſent caſe, the intention 
is apparent, that if a ſon had been born, he was to take 
the eſtate, but in caſe of a daughter and general failure 
of iſſue before 21, the wife was totake the whole. In 
either event therefore the deviſe in the preſent caſe would 
take place; as an executory deviſe, if the contingency 
had happened, or as an immediate limitation upon the 
contingency. which has failed. = | 
3 The court took time to adviſe. 
Afterwards, on the 16th of May, Lord Mansfield, hav- 
ing firſt ſtated the caſe at large, delivered the unanimous 
op nion of the court as follows: 8 
« Our opinion is in theſe words: It was the plain 
% intention of the teſtator, that in cafe no ſon ſhould he 
“ born, and he ſhould have no daughters who ſhould live 
* to the age of twenty-one - years, that the wife ſhould 
* have the whole eftate: and in the event which has 
* happened ſhe is ſo entitled.” „ : 
His Lordſhip added, that the facts of this caſe differed 
from the famous caſe of Jones verſus Weſicomh. For herg 
it was clear, that if the teſtator had died during the 
pregnancy of his wife, the eſtate would have deſcended 
to the heir at law in the mean time. 


> 


GoopTITLx, ex dim, HAxr, verſus Kx or. Tueſday. 
8 5 — 

HIS was an ejectment brought to recover certain 

lands in the pariſh, of A/dercurch in the county of Deviſe of par- 


Lincoln, to which the leſſor of the plaintiff claimed ad af tan _— 


. | Go 5  _ _ tor's perſonal 

to truſteer, for the payment of debts, legacies, and funeral expences, © All the reſt, refidue, 

ard remaindey of his real and perſonal eftate to his wife, her heirs, executors and admi- 

viſtratqrs.--The perſonal eſtate is ſuſſieient. The lands deviſed in aid, paſz to the wife 

under the reſiduary clauſe. . So if the perſonal eſtate had proved defigient in part only, 
a | 


the wife would have been entitled - to the temainder. 
. - ta 
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to be entitled as heir at law of James Humb-rton : And 
on the trial a verdict was found tor the plaintiff, for a 
mote*y of the premiſſes in queſtion. | | 

Upon a motion to ſet aſide this verdict, it was order- 
ed by conſent of parties, that the verdict ſhould be 
ſubject to the opinion of the court upon the following 
. „ | eg 

„The teſtator Humberton being ſerzed in fee of the 
« premiiles in queſtion, and of other lands, partly in poſ- 
« ſeffion, and partly in reverſion, after the death of his 
« wife; by his will, after ſeveral precedent deviſes and 
„ bequeſts, gave and deviſed as follows” In cafe m. 


«4 perſonal eſtate, excluſive of ſuch part thereof as 


% have before given and bequeathed to my wife, ſhalt 
«© not be ſufficient to pay all my debts, Tegacics, and fu- 
«« neral expences; I hereby give to Matthew Renrick and 
« William Reede and their heirs, all my lands and eſtates 
Nat Aderchurch in the county of Lincolnſhire, uo 
4% TRYST to ſell and diſpoſe of the ſame as ſoon as con- 
«« veniently may be after my deceaſe; and the money 
« ariſing from ſuch ſale, I will and direct ſhall go, and 
« be applied towards making good any deficiency as ſhall 
< happen in my perſonal eſtate: and if after ſuch ſale the 
% money ariſing thereby ſhalt in any reſpe@ be deficient, 
* I do then ſubjeQ and make liable, the reverſion of my 
* lands fettled in jointure upon my wife to make good 
« the ſame. The teſtator concludes. thus: And 14, 
„all the reſt, refidue, and remainder of my real and per- 


“ ſonal eftates whatſoever and whereſoever, I give, de- 


<« viſe, and bequeath to my faid dear and loving wife, 

« her heirs, executors, and adminiſtrators ;- and I con- 

„ ſtitute her my ſole exccutrix,” fs RON 
The teſtator died ſoon after, without altering his will 


leaving the leſſor of the plaintiff, and William Blunt, his 


beirs at law —Aſfter his death the will was proved, and 
out of his perſonal eftate all his debts and legacies were paid, 
and there was no occaſion to call in the aſſiſtance of the 


real eſtate. The qu-ſtion was, Whether the plaintiff 


. 


+ 
- 
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© as. Co- 1eir was entitled to recover the. lands and eſtate _ , 
„„ . CET! rn Cat 2 


Mr. Wilſon for the plaintiff The queſtion depends 2 


upon, whether the teſtator Inrended to compriſe the pre- 


miſſes in queſtion in the refiduary clauſe ? He argued that 


the teſtator did not intend to compriſe them, and if he did 
-« not, then the widow is not entitled, but they deſcend to 


the heir it law. He cited Roe verſus Flood, Forteſcue 184. 
and Fright verſus Hall, there cited, and 1 FP. Will. 302. 


Mr, 


" 


Pafter Term 14 Geo. 3. B. R. 


——— 


nt 


45 


URL 


is NO title in the heir at law: For the intention of the 


(ſtator is, clear, that his heir at law ſhould not have the 2 


eitace. In Noe v. Flad it was held, that the eſtate did 
not pals under the reſiduary clauſe, becauſe it was a 
tabſed deviſe; and the court ſaid, that reſidue muſt he ex- 
pounded to mean reſt and refidue of the teſtator's lands 
uideviſed- at the time 6f making his will, not, at the 
time of his death. But the queſtion in this caſe is, whe- 
ther lands deviſed upon a contingency which never hap- 
pened, ſhall paſs by this reſiduary EJauſe? In ſupport of 
which, he cited Sprigg v. Sprigg, 2 Vern. 394. deviſe 
of lands toexecutors to be ſold, and thereout to pay 500/, 
to A. if he return from beyond ſea ; the reſidue to 
B. A, died before teſtator. Per Lord Keeper: The de- 
viſe of 500 l. to A. if he be living, and ſhall return from 
beyond ſea, is a contingent deviſe and on a condition pre- 
cedent, which not happening, is as if never given. Bethel 
v. Helmden in canc. Mich. 1772. Jones v. Weſtcombe to the 
ſame point. But, he relied on the caſe of Cliſfe v. Gibbons, 2 
Lord Raym. 1324. as a caſe in point. There, A. by will 
directed all his debts and funeral expences to be paid as 
ſoon as conveniently: could be after his death, and gave a 
power to his wife tv ſell, if need be, his lands, Ec. for 
that purpoſe, and then to pay his legacies, amongſt 
which he gave one of 1000). to his wife and the reſidue of 


his eſtate after debts and legacies paid he gave to his wife. 


Lord Coꝛoper was clearly of opinion that a fee paſſed by 
the deviſe of all the reſt and reſidue to the wife after pay- 
ment, Ec. | 1 . 
Lord Manzfield after ſtating the caſe ſaid, I think this an 
exceeding plain eaſe. There are two lights in which it 
may be conſidered: Firſt, Whether in the event which 
happened there is any deviſe at all of the r in 
queſtion? If there is not, they go by the reſiduary clauſe 
to the widow ; for there are other eſtates deviſed; fo 
that reſt and reſidue is applicable to the other eſtates that 
are ſo deviſed: And I am of opinion that they certainly 
are not deviſed at all; for the teſtator ſays, In caſe my 
perſonal eſtate ſhall not be ſufficient, then I deviſe, .&c.” 
He dies; his perſonal eſtate is more than ſufficient ; there- 
tore he has deviſed nothing. 


But Secondly, I will ſuppoſe the perfonal eſtate had 


been a little deficient, and that there had been occaſion to 
make uſe of this deviie to pay part of the debts, and that 
. | is 


Mr. Cui for the defendant. Upon the whole will there 1774. 
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| Fer. Cur. Po” A delivered to the defendant. 
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April 26th. 


HIS was an action of debt upon bond conditi- 
oned for payment at a certain day. Plea, that it Debt upon 2 
was given as an indemnity to the plaintiff's teſtator againſt „ 
another bond, and not damnified. Demurrer. 353 
The queſtion was, whether the agreement ſtated in the day. Plea, chat 
plea. could be given in evidence againſt the expreſs con- du 
dition of the bond? F to the plaimtit 
Mr Hilſon tor the plaintiff. The plea is clearly bad, teſtator again 
and ihe agreement cannot be given in evidence; it being another bond, 
fettled that no parol evidence can be given to abate or ex- 
tend a bond or deed; Lord Bacon's Blem, Law, Regula 
23. Pp. 82. Cro., Eliz, 697. 1 H. 7. 16. 8 Co. 155. 4 
Fitzg. 73. 2 Wilſ. 347. Meres v. Anſell, reported ſince 
in 3 Hf. ys. . 1 
Mr. Davenport contra, The plea is founded in truth 
and, fat: | | | 
Lord Muagpeld interrupted him. If the fact is true, it 
is a proceeding by the plaintiff contrary to the agree- 
ment, and the court would incline to get at it in another 
form. I think therefore it would be better to make a mo- 
tion to ſtay proceedings upon affidavit, and let it ſtand 
over; if upon motion the court ſhould be againſt the de- 
fendant, he muſt pay coſts, and judgment upon the de- 
murrer ſhall be final. The plea is clearly ba. 
After ſome aſſertions from the attorney for the plain- 
tiff, Lord Mansfield ſaid, let there be judgment for the 
plaintiff, | 


' CoLTON - verſus SMITH. 8 
1 1 0 * Wedneſday, 


F*HI1S was an action for toll for a wharf in Gainſbo- IT 
„ Pough, One count in the declaration ſtated, that Preſcription as 
the plaintiff was lord of the manor, and that he and all 3 3 . 
: _ 8b oll of 
thoſe, c. had immemorially uſed to keep and repair a al! goods landed 
wharf within the - manor: and, in conſideration there- wwithiz the na- 


of, had received toll of all goods landed within: the mas agb deff. 


nor; not confining it to the wharf. There was another jag a wharf 

count claiming a toll without ſtating any conſideration within the ma- 

at all. Verdict for the plaintiff. 3 

Serj Hill had moved in arreſt of judgment, be- hes, is gos 

erjeant Hill had moved in judgment, be- hart, is good. 

cauſe the conſideration ſtated in the firſt count was in- 

ſufficient in law; and a conſideration being expreſſed, 

the court would not preſume any other than the conſide- 


ration ſo ſet forth. 
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1774. Mr. Wallace now ſhewed cauſe. The caſe of Criſpe 
. — v. Bellwood, 3 Leo. 424. is preciſely this caſe. The plain- 
1 tiff's anceſtor there claimed the very toll in queſtion, ex- 
suirn. actly upon the ſame ground of conſideration, and the 
court then held it was a good one. Only two caſes have 
occurred ſince. Wilkes v. Kirby, 2 Lutw. 1519. in which 
\ caſe there was no deciſion, but only a guære made by C. 
J. Treby. 2dly. Trueman v. Walgham, 2 Wilſ. 293. which 
was clearly a caſe of toll thorough ; and therefore diſtin- 
guiſhable trom the preſent toll, which being claimed upon 
all goods landed within the manor, in conſideration of re- 
pairing a public wharf, is in the nature of a toll traverſe, 
Where no conlideration in fact is neceſſary. | 
In toll traverſe Serjeant Hill agreed, that the caſe in 3 Wilſ. 293. was 
no conſideration à toll thorough, where a conſideration was neceſſary to 
is necbſſary. be laid; and admitted that in a toll traverſe, as here, no 
conſideration was neceſſary, becauſe it is implied. But 
he inſiſted; that as the plaintiff had thought fit to lay 2 
conſideration and to make it part of his preſcription, the 
conſideration, as laid ought to be ſufficient in law: but 
this was not : for no conſideration is binding upon a third 
ſon unleſs he receive the benefit of it, and here every 
body who pays has not the benefit of it. As to the caſe 
in 3 Lev. 424. it is not this toll; and that caſe is no where 
reported, or even cited but in 2 Lev. 96. | a 
Lord C. J. Treby in Lutwyche makes a quere if ſuch a 
conſideration be good. $4” | 
Lord Maryfield. In this cafe every body that pays has a 
benefit; tor if they go to the wharf they have the benefit 
of it, and if they land their goods elſewhere within the 
manor, they land upon the plaintiff's private property. 
The quere made by Lord C. J. Treby, in Lutwyche is ra- 
ther againſt the — here; for it is quære if not well 
alleged, and the plea good? Which ſhews he inclined to 
think it was. In the preſent caſe the landing is upon the 
plaintiff's private property, and in 3 Lev. 424. the court 
held the conſideration good. ä 
The three other judges concurred. Per. Cur. Judg- 


ment for the plaintiff. 
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| Friday, 
% 1 | en April 29th, 
IIS was an action of treſpaſs : Plea 1ſt. Not guilty : One having 
2d. A juſtification under an authority from Fo/ep/ made his wilt 
* N . welt; and a duplicate 
Cu. veriy the ſurviving deviſee of the lands in queſtion, thereof, deli- 


under a will made by Nicholas Newenden dated 7th Auguſt, vers the dupli- 


f $4 — x. 3 : cateto A, After- 
1759, upon the validity of which will iſſue was taken ee 


| FE - 1, „ : makes another 
will, by which he revokes all former wills; and at the ſame time cancels that part of the 
former will which was in his own cuftody, Before his death he ſends for an attorney to 
make a ird will, but is ſenſeleſs before he arrives; after bis death, the fir ft and lecond 
will are found together in a paper both cancelled ; but the-duplicate of the firſt, is foun 
ancancelled, amongſt his other deeds and papers. The act of cancelling the latter will 
docs not Jet up the duplicate of the former. : 


BuRTONSHAW verſus GILBERT. ' 


The cauſe was tried at the laſt Lent aſſizes for Suſſex, 

when a.verdict was given for the plaintiff, ſubject to the 

opinion of the court upon a caſe ſtated, the ſubſtance of 

which was as follows. 

That Nicholas Newerden, on the th of April, 17593 

duly made and executed his laſt will and teſtament, and at 

the ſame time executed a duplicate, . At the time of mak- 

ing his will of 17 59, he told one of the witneſſes that the 

will was made in order to make his wife eaſy : Afterwards, 

he ſaid it was not a will to his liking, and that he ſhould 

alter it if he lived. Nicholas wife died ſoon after: That 

the teftator, upon the 5th of May, 1761, fetched one 

part of the old will down flairs to have it altered, and 

then duly made another will of that date: In this will the 
deviſes were different from thoſe in the will of 1759. * 

That Nicholas, after executing this latter will, took the 

ſaid one part of the old will in his hands, tore off his 

name and ſeal, and directed Mr. Sampſon, the perſon who 

had made the new will, to cut off the names of the wit- 

neſſes to the bId one: Which he did in the teſtator's pre- 

fence ; and at the execution of this ſecond will, he ſaid, 

he made it in order to give Mory Engliſb, a deviſee in the 

fu ſt, a greater portion, for otherwiſe Mis. We/tsn, another 

deviſee in the firſt; would have more than her ſhare; 
That he delivered this latter will o Mr. Samp/on, who 

lived at about twenty miles diſtance, deſiring him to carry 

it to his houſe and keep it; at the ſame time, he aſſigned 

as a reaſon for ſuch requeſt, that if his heir at law Ann 

Newenden, or his daughter Weſton, ſhould find it, they 


1 2 


* N. B. The bequeſts ehemſelves Bunde no queſtion in the caſe, the only 
material circumſtance was, that the deviſes in the latter will, varied 
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1774. might deſtroy it. Said there was a dupucate of the will 
7 of 1759, in Mrs. Weſton's cuſtody ; but would keep 74, 
„ er, meaning his laſt will, as private as he could. Mrs. W:/?un | 

rr. lived about ten miles diſtant from the teſtator, but was in 
| the houſe when the ſearches were made after his death, 
That Aune Newenden lived with the teſtator, and was about 
eighteen years old when he died. That Mary Eng!ijb 
died in the life-time cf the teſtator. That; ſome time 
after her death, he ſent to Mr. Sampſon the following 
note Sir, I pray you to ſend me the will which you 
* have of mine. -A ſecond note was ſent on the 14th 
of April, 1762. Pray ſend me the will by the newſ= 
% man.” — That, in conſequence of this note, Samp/on ſent 
back the will of 1761 to the teſtator, who, before his 
death, ſent to Mr. Wheeler an attorney, to come and 
make another will; who accordingly came in about an 
hour's time; but the teflator had then loſt the uſe of his 
fenſes, and died on the 28th of December, 1762. That 
two ſearches were made in the teſtator's cabinet and 
boxes after his death, the keys of which were in Anne 
Newenden's poſſeſſion ; and one part of the will of 1759, 
and the will of 1761, were found together in a paper, both 
cancelled. The other part of the will of 1759 was found 
uncancelled in the teſtator's room, amongſt other deeds and 


papers. - Fo 
The queſtion for the opinion of the couft upon theſe 
facts, was, Whether the teſtator died inteſtate or not; 
« that is, Whether the will of 1759 was revoked ?? 

For the plaintiff, who claimed under the heir at law, it 
was inſiſted, that the will of 1799 was abſolutely and com- 
pletely revoked by the act of the teſtator in cancelling 
that part of it which was in his cuſtody, notwithſtanding 
the duplicate remained whole and uncancelled: And ſo 
it was held in Sir. Edward Seymour's caſe, cited by Lord 
Cowfper, in Onions verſus Tyrer, 1 P. Nin. 346. 2. Vern. 
743. Secondly, being a duplicate only of a will alread 
cancelled, it cannot be ſet up again, but by an actual repub- 
lication: For, ſince the ſtatute of frauds, there, can be no 
ſuch thing as an. implied republication. 2 Eg. Caf. AU. 
767-8. marginal notes. Cam. Rep. 38 3-4. cited atg* Achet = 
ley verſus Vernon. 3 Bur. 1496. 1 Fez. 191. 1 Will. 
310: In the preſent caſe, not only no act of republica- 
tion is ſtated, but no appearance of any intention in the teſ- 
tator to re- eſtabliſn his firſt will, can he collected from 
the facts ſound: On the contrary it is manifeſt, that he 
was uniformly diffatisfied with the diſpoſition he had there 
made, from the time he executed it to the hour of his 
death. | | 

For 
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For the defendant contra: That the will of 1759 was 


1774- 


not ' revoked, For the caſe ſtates that the will of 1759 was — — 


a ſubjiſting will at the time of the teſtator's death, and 
in his own poſſeſſion at the time. It is found” likewiſe, 
that the will of 1761 was cancelled. By that act there- 
ſore, the will of 1759 is again ſet up, notwithſtanding 
the clauſe in the will of 1761, revoking all former wills. 
This coarine is expreſsly laid down in Glazier verſus 
Glazier, ſince reported in Bur. 2514. Teftator made 
e two wills; both found to have been in his cuftody at 
© the time of his death. The ,/econd was cancelled, the 

firſt, uncantelled. It was there argued, that the act of 
making the latter, was a revocation of the former, ani the 
ſecond being tancelled, the teſtator muſt be held to have 
died inteſtate. But, per cur. Such revocation is it- 
& (elf revocable, and being cancelled by the teſtator, it has 
© no effect; no operation at afl: The yr will therefore 
&© ſtands good.“ ASS | 

With regard to the queſtion, whether the can- 
celling one part of a will is a cancelling of the 
duplicate, in ſeme caſes it may be of held; as 
where the duplicate is in the poſſeſſion of a perſon whoſe 
intereſt it might be to keep it from the teſtator, or where 
there is an actual withholdmg it from him, or neceſſary 
impediments hte in his way, and e his gaining the 
poſſeſſion of it. But in the preſent caſe, it is expreſsly 
Rated that the unoanceſted part was found among the teſ- 
tator's other deeds: He had therefore full power to de- 
ſtroy or preſerve it; and having done the latter, with the 
knowledge of the ſecond being cancelled, it is ſtrong evi- 
dence that he meant it ſhould ſtand as his laſt will. 

The circumſtance of the firſt will being cancelled, 
makes no alteration, but it is equally revived by the ſe- 
cond being cancelled: and ſo it was held in Onions ver- 
ſus Tyner. I. FP. Nui. 345. reported likewiſe in 2 
Vern. 743. and Pre. Chan, 459. One made his will, — 
Afterwards he made a fecond will, by which he revoked all 
former wills; and directed the fitſt to be cancellkd, which 
was accordingly done : This latter will was not duly atteſt- 
ed to pal real eſtates. The queſtion was, whether un- 
© der thefe circumſtances the teſtator did not die inteſtate ? 
But the court held that the ſecond will not being duly at- 
teſtetl, was à nuflity, and did not revoke the former, 
which therefore as good. The preſent however is a 
much fironget cafe: For here there was a deliberate 

h D 2 cancelling 
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1774. cancelling of the ſecond by the teſtator himielt ; Not 
— mere legal deſect in the inſtrument, A 5 
Bux ron. Again, it is Clear from the ſacts found in the ſpecial 
SHAW Ver us 7 5 wa + «14 4 | 1; 3 
Gil . verdict, that the teſtator never intended to die inteſiate, 


which is niaterial, as againſt the claim of an heir at law; 


and ſo was Lord Cowper's opinion in the caſe of Onions 
verſus Tyrer. 1 P. Vm. 345. before cited; where le 
ſays, © tho' the firſt will was ordered by the teſtator to be 
cancelled, and the ſame was in fact cancelled, yet all this 
being upon a preſumption that the latter will was good 
and duly executed, it is properly re/ievable under the head 
of obez 1 P. Vmt. 345. | | 
It was ſuggeſted that the parties were willing to have a 
ſecond argument, if the court entertained any doubt. 
Lord Mansfield. | believe we none of us have the leaſt 
particle of doubt in this caſe. I ſee no new light that 
can be thrown on the fubject; there is no caſe in point; 
and the principles 'of law are clear enough. Since the 
ſtatute of frauds, a will cannot be revoked but by an in- 
ſtrument executed according to the ſolemnities required 
by that ſtatute; or by burning, cancelling, tearing, or ob- 
literating the ſ..me by the teſtator himſelf, or by his di- 
rections. 


The mere a With reſpect to the revocation of a will by the act of 


of cancelling = cancelling, it is in itſelf an equivocal act; and, in order to 
will is no reve- make it a revocation, it muſt be ſhewn guo animo it was 
caticn, unleis 4 WE f 5 . | * 
done anime re Cancelled. For, unleſs that appears, it will be no re- 


vocandi. vocation. As, if a man were to throw the ink upon his 


will, inſtead of the ſand; tho' it might be a complete de- 
facing of the inſtrument, it would be no cancelling ; or 
ſuppoſe a man, having two wills of different dates by him; 
ſhould direct the former, to be cancelled; and through 
miſtake the perſon ſhould cancel the latter: ſuch an act 
would be no reyocation of the laſt will: or ſuppoſe a man, 
having a will conſiſting ot two parts, throws one uninten- 
tionally into the fire where it is burnt ; it would be no re- 
vocaticn of the. deviſes contained in ſuch part. It is the 
intention, therefore, that muſt govern in ſuch caſes ; and 
that was the ground of the determination in the caſe of 
Onions verſus Tyrer, 2 Fern. 743, upon the mention of 
which, in the argument, I thought that ſomething re- 
mained, which was not ſtated, I he whole queſtion there 
turned upon the aft of cancelling, being under à miſtake: 
Ir deed there was ſome doubt upon the evidence, whether 
the firſt will was cancelled at all: But Lord Cowper there 
ſays, ſuppoſing the firſt will had been cancelled, the teſ- 


* 


fator did net mean to do ſo: Why? becauſs the * 


7 
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in the ſecond will were preciſely the ſame as thoſe in 
the firſt, and to the fame perſon, He did it therefore upon 
a ſuppoſition, that he had executed the latter according 
to the ſtatute of frauds; not with a deſign to revoke the de- 
viſes as to the real eſtate. It is clear, therefore, that the 
ground of the determination in that caſe, was, its being 
a cancelling by miſtake ; not that the firſt will was revived 
for want of the latter being duly ſubſcribed by the wit- 
neſſes. The books make Lord Cowper add (which would 
perhaps be difficult to maintain) © that even 
though the /aw held this to be a revocation, yet, under 
the head of accident, a court of equity would relieve. 
To be ſure, in order to explain any ſuch act of cancel- 
ling, teuring or defacing, &c. as I have before mention- 
ed, parol evidence muſt be let in. 

Hut ſee how ſtrong a caſe the preſent is, as to the teſ- 
tatof's intention to revoke: At the very time of making 
his firſt will, he expreſſes his diſſatisfaction at it; and 
adds, that he meant to alter it if he thould ſurvive his 
wife, becauſe Mrs. Weſton would take more under it 
than he intended ſhe ſhould do. He perſiſts in the ſame 


intention after the death of his wife, and executes it b“ 


a new will in 1761, which is a complete, legal, and ef- 


fecttual will; and if he had died immediately after, 


whether he had cancelled the former, or not, it would 
have been revoked; becauſe at the end of the ſecond 
will, there is a declaration hy which he revokes all former 
wills. Beſides this, he deliberately cancels that part of 
the will of 1759 which he had in his own rolfeſtion : 
and by the evidence it is clear, that he had not. the du- 
plicate in his poſſeſſion at the, time; for he mentions 
that it was in the hands of Mrs, Weſton; and the reaſon 
appears, why he could not well get at it, from the cir- 
cumſtance that induced him to give Mr. Samp ſon the caſe 
of the ſecond wiil: namely, that if. Ann Newenden or 
Mrs. Weſton ſhould get at it they might deſtroy it. 


The facts are too many and too ſtrong to admit of a 


queſtion, but that, at the time of making the ſecond 
will, the firſt was upon every principle of law clearly re- 
voked, and can never be fet up again but by a new will, 
It is however contended, that there are circumſtances 
which are equivalent in this caſe to a new will ; and 
they are theſe : that Mary Engliſh, a. favourite deviſee 
under the will of 1761, died: By her death his intentions 
under that will are defeated; and being ſo, he had cancelled 
it. Further, that ke had it in view to make a new will, and 

REN , nts poo 309, thereſore 
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— — to die inteſtate ; but he is ſpeechleſs belore le can ac- 
Bun ren compliſh it. Be it ſp: but he had actually cancelled the 
See Gl of 1759: why then the diſpoſition n that tobe fe 


up in preterence to any other, or even to that made under 
the will of 1761? It does not appear whey he cancelled 
the will of 1761, but he did, it ſo leiſurely, that he put it 
up together with the will of 1759;, and the reaſon, as it 
appears, for his doing ſo, was, becauſe he meant to make 
another will. It ſeems however upon ſearch that the 
other part of the will of 1759 had come from. Mrs, Ve- 
ten's, and was found amongſt the teſtator's papers. How 
did it come there ? With what view.? Upon what meſ- 
Tage? Under what circumſtances? Whether the teſtator 
ſent for it, or not, we are all in the dark, The jury it 
is true have. not found that it was put there after his death, 
but they have not found how it came there, nor was any 
thing ſuggeſted about it at the trial, It being therefore 
in the poſſeſſign of the teſtator, nobody. knows how or 
why, there is no colour for its being ſet up. after the for- 
mer 57 was cancelled. It is à very ſhong, and a very 
5 in caſe. Wo oy 2 5 

Wbere there Ps Juſtice. If the, duplicate of the will of 1759 


are duplicates 


of a will; one had ſtill remained in the hands of the perſon, to whofe 


in the cuſtody cuſtody, it was originally entruſted, yet the cancelling. that 
ofthe teſetor, part, which the teſtator, had in hib own poſleſſion would 
and the teſiater have been, a ſuffi. ient cancelling. of ſuch duplicate. 
cancels that | : SRP HR ©, 5 


Which is in his cuſtody, it is an effe@tual capcelling of both, | 
n e "Fe. nf 5 


Mt. Juſtice Mil es and Mr. Tuſtice 4/þ}wrf! concurred. 
r Cur. Let the poſtea be delivered to the plaintiff. 
. 1 2. „5 : - K 9" 8 * : . * 
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Tueſday, HAR r verſus ALDRIDGE. 
Treſpaſs lies b aaa” 20 18 
en eee e IS came before the court on a caſe reſerved upon 


ducing his jur- $ the following queſtion; Whether under the cir- 
J. _ curnſtances of this PE the Plaintiff was entitled to reco- 
5 ver ?—[t, was an action of treſpaſs for enticing «way ſeve- 

ral of the plaintiff's ſervants w no uſed to work tor him in 

the capacity of journeymen ſhoemakers. The jury found 

that” Matrin and Clayton were employed as journeymen 


ſhoemakers by the plaintiff,. but for no. determinate tim 
but. only bythe piece, and bad at the time of the treſpaſs 
laid each of them a pair of ſhoes unfiniſhed; that the 
defendant perſuaded them to enter into. his, ſervice and to 
leave theſe ſlices unfiniſhed, which they accordingly did. 
. 28853 1 e EY Mr 
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Mr. Darell, for the plaintiff, ſtated it to be a queſtion 
of common law, and that the only point for the opinion 
ot the court was, Whether a journeyman was ſuch a ſer- 
vant as the Jaw takes notice of? In ſupport of which pro- 
poſition he inſiſted that a journeyman is as much a ſer- 
vant as any other perſon who works for hire or wages; 
that neither in reaſon nor at common law is there any diſ- 

tinction between a ſervant in one capacity or another, and 
that the injury of ſeduction is in all caſes the ſame, though 
the recompence in damages may be different. To ſhew 
that an action of treſpaſs vi ef armis lay at common law 
for taking a ſervant out of his maſter's ſervice, he cited 
Broke Abr. tit. Action ſur le caſe, pl. 38. 11 Hen. 4. 32, 
pl. 46. In Fitzherhert, 168. D. it is laid down that“ if 

a man take an infant or other out of another's ſervice, he 
ſhali be puniſhed, although the infant or ather were not 
retained.” In Brooke, tit. Lab. p. 21. a diſtinction is taken 
between the taking a ſervant out of his maſter's ſervice, 
and the procuring him to depart, or retaining him after a 
roluntary departure, being appriſed of his firſt retainer : 
In the two laſt of which caſes, an action on the caſe. is 
the proper remedy; in the former, treſpaſs, at common 
law. But he inſiſted that in no caſe had there ever been 
a diftin tion taken with reſpect to the time for which a 
ſervant might be hired ; nor indeed before the ſtat. of 
Eliz. c. 4. was any preciſe time necellary ; the object of 
which ſtat, was very different from the queſtion before 
the court. He preſſed the argument ab inconvenienti, ſtat- 
ing that it would be of great detriment to the town, 
where the whole trade was in a great meaſure carried on 
by this ſort of ſervant.— That the verdict had found the 
defendant to be appriſed of the retainer of the ſervants, it 
being in proof oo he had deſired them to leave their 
work then in hand unfiniſhed, 


1774- 
— 

Hax r 

ver ſu⸗ 
ALDZB1IDGH 


Mr. Willes contra. The ſingle queſtion is, Whethgg.. 


the enticing away a journeyman ſhoemaker, who is hired 
to make a ſingle pair of ſhoes, is ſuch an injury te his 
maſter as that an action will lie for it? Now the jury 
have found that there was no hiring for any determinate 
time, but only by the piece : If ſo, they could not be 
the plaintiff's ſervants; for the term journeyman does 
not import that they belong to any particular maſter, 

Lord Mansfield interrupted him. The queſtion is, W he- 
ther ſaying that ſuch a one is a man's journeyman, is 
as much as to ſay, that he is ſuch a man's ſervant ; that is, 
whether the jury by finding him to be the plaintifPs jour- 
neyman do not ex vi termini find him to be his ſervant ? 


A journeyman is a ſervant by the day; and it makes 


no 
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1774 no difference whether the work is done by the day or by 
— the piece. He was certainly retained to finiſſi the work 

-p he had undertaken, and the defendant knowingly enticed 
1 him to leave it unfiniſned. | ; 
What is the giſt of the action? That the defendant has 
enticed a man away who ſtood in the relation of ſervant 
to the plaintiff, and by whom he was to be benefited. I 
think the point turns upon the jury finding that the per- 
ſons enticed away were employed by the plaintiff as it 
onrneymen, It might perhaps have been different if the 
men had taken work for every body, and after the plaintiff 
had employed them the defendant had applied to them, 
and they had given a preference to him in point of time. 
For if a man lived in his own houſe and took in work for 
different people, it would be a ſtrong ground to ſay that 
he was not the journeyman of any particular maſter : But 
the giſt of the preſent a ction is, that they are attached to 


% 


this particular maſter. a 
Aſton juſtice. It is clear that a maſter may maintain an 
action againſt any one for taking and enticing away his 
fervant upon the ground of the intereſt | which he has in 
his ſervice and labour. And even ſuppoſing, as my Lord 
has ſtated, that the ſervant did live in his own houſe, if 
he were employed to finiſh a certain number of ſhoes for 
2 particular perſon by a fixed time, anda third perſon en- 
riced him away, I think an action would lie. If not, it 
might be of very bad conſequence in trade. He is a ſer- 
vant quaad hoc, and though the ſeducer and enticer is much 
the worſe, yet the law infficts a penalty upon workmen 
leasing ther work undone; e 
Mr. Juſtice Wiles and Mr. Juſtice A/bhurft concurred. 
Fer. Cur. Let the Poſtea be delivered to the plaintiff. 
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Teſday, „ How and another yerjus STRICKLAND; 
Hay 34. AURA, eee ee Ft, 05 ee 
In covenant, =_ HIS was an action of covenant. The defendant 
unliquidated . pleaded that he had fuſfained greater damages by 
eee ariſing reœalon of the breaches committed on the part of the 
rom the breach . ae © a | PC 4 ; 
of other cove- plaintiff, than the value of the'datnages ſuſtained by the 
nants to be per- plaintiff on account of the breaches alledged in the de- 
1 1 claration : all the breaches aſũgned in the plea were for 
be pl-aded by non delivery of allum in due time. The 'plaintiff demur- 
way of ſet-off. red, and for ſpecial cauſe aſſigned, that it was not com- 
5 29555 to the defendant to plead the damages by way of 
et off. _ , | " | 2 BY: „„ M 4 
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"Ate: Chambre for the plaintiff, The covenant is not 


1774- 


for money, therefore the damages cannot be ſet off, ei- 


ther by flat. 2 G. 2. c. 22. or 8 G. 2. c. 24. For Tyvup 


they are not debts, nor recoverable as ſuch. A tender 
is only pleadable to an action of contract for money. 

In no part of the plea is it alleged, that theſe are mu- 
tual debts. But farther in this cafe, the damages to be 
recovered upon the covenant, are totally uncertain; the 
meaſure of them depending upon the diſcretion of the 
jury. It is impoſſible therefore for the patties to affix any 
preciſe balance; conſequently the act of parliament can- 
not extend to them. It the conſtruction which is contend- 
ed for on the other ſide, is to prevail, damages upon a 
breach of marriage contract, might be inſiſted upon as 
debts : and the ſame reaſoning might extend to the ſet- 
ting off damages in an action of trover. 


Mr. Serjeant Walter for the defendant. By tat: 2 G. 
2. c, 22, a defendant is 1 ſet off any demand. 
that he may have againſt the plaintiff; or to plead jt in 
bar as the nature of the caſe may require, and by flat, 
8G. 2. c. 24. this power is extended to debts of” a differ- 
ent nature. „E r eee 
The preſent action is an action for damages, and the 
ſet-off is of the fame nature as the demand; viz. unli- 
quidated damages: the verdict therefore will decide the 
balance. The uncertainty of the damages cannot he 2 
foundation for the diſtinction inſiſted on: for the words 
of the ſtat. are general, * mutual debis :“ and in al- 
moſt all the caſes where a ſet-off isallowed, the balance 
is uncertain, In an action upon a quantum meruit, the ve- 
ry expreſſion ſhews, that the daages are unliquidated: 
ſo in an action for work or labour done, for goods ſold 
and delivered, the damages are unliquidated, No incon- 
venience can ariſe in the preſent caſe, becauſe theſe da- 
mages ariſe upon the ſame inſtrument, and make 
but one tranſad ion: the jury therefore can decide with 
equal caſe upon bog. 6h ad partiogs 
Lord Mansfield." I take this plea to be merely for the 
purpoſe of delay.” The act of parliament, and the rea- 
fon of the thing, relate to mutual debts only. Theſe 
damages are no debts. An indebitatus aſfumpfit could not 
be brought fbr them. mn. | 
Mr. Juſtice Aſp lurſt. Debts to be ſet off muſt be 
ſuch as an indebitatut aſſumpfit will lie for. e 
Mr. Juſtice Aſton. Clearly an unliquidated demand or 
uncertain damages cannot be ſet off. Mr. Juſtice 
Willes concurred, © | 
Judgment for the plaintiff, | 
Rex 
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E. Eaſter Term 14 Geo. 3. B. R. 
Thurſday, Rxx verſus Sir Joux CARTER. 
May $th. * | 


1 PON a rule to ſhew cauſe why an information, in 
the nature of « Uthe nature of a quo warrants, ſhould not be directed 
gue warrants t whe defendant, to ſoew by what authority he claimed 
granted, where to be a burgeſs of the barough of Furt mi, the ground 
1 of the application was, that at the time of his being 
matter of d:ubr- elected à burgefs he was an infant of the age of nine 
al 1:40, in order yeats only; and therefore incapable of ſerving the office: 
gust en, andthe caſe of Rex verſus White, cafes temp. Lord Hard. 
mined. Pie Wicks $. was cited. But here it appeared that the deſen- 
_ in this dant was not ſworn in nor ever ated till after he was of 
— an 252. | ; , | We 
zofant of gine Upon ſhewing cauſe, the counſel againſt the rule went 
years eld was very much at large into the doctrine of an infant's capa- 
_—_— | , Eity.to take, But as the court were clearly of opinion 
burgeß ? that they ought not to decide fo material a queſtion in 
this ſummary mode, I ſhalt poſtpone ſtating the argu- 
ments on this head, till the deciſion of this queſtion upon 
demurrer, Mich. 15. Ces. 3. foft. when they were re- 
peated. tres 90430 e 
_ \Second!ly, they preſſed the ground of ſong acquieſcence; 
ſtating that the defendant was elected a burgeſs in 1751, 
ſworn a burgeſs in +763; an alderman in September, 1763: 
afterwards elected mayor, and no objection made, till the 
pieſent time, When the attempt is to disfranchiſe un, 
and fixty other perſons claiming under his ele Gion. As 
to eleven of them it was contended there could be no 
que ſtion; becauſe the mayor, and all the aldermen whe 
were within ſummons were preſent, and all concurred in 
their election. If therefore the mayor choſen under Car- 
ter was not legal mayor, Barlow, agreeable to the terms 
of the charter, muſt be conſidered as legal mayor; becauſe 
the charter dire&s that the mayor muſt hold over until 
another be duly chofen. 3 
Lord Mengficld ſtopped the counſel on the other ſide, 
as being unneceſſary to ſay any thing.— The only queſtion 
now before the court is, whether the rule ſhall be made 
abſolute, that is whether the cauſe ſhall go jo trial? 
The only point which ſtruck me as material to be con- 
f6dered; was the ſecend ground of objection to the rule ; 
namely, the circumſtances under which this application 
is made; ſtom which it appears, that if the 2 
: ] ; ang 


—_ 


—— — — 2.9 
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and election had been at the ſame time, the defendant 


1774. 


would have been in poſſeſſion above twenty years. But 


it is ſaid, though « tile accrues within twenty years, 
the court, under circumſtances, will not interpoſe to 
diſturb the peace of the corporation, In caſes where 
there has been a long acquieſcence, and where the ob- 
jection, if it prevailed, might go to diſſolve the corpo- 
ration, the court might be ſo diſinclined. But here 
there is no acquicſcence for any conſiderable period of 
time; and it is admitted on all hands that it will not en- 
danger the diſſolution of the corporation. 

The objection then turns ſingly upon a point of doubt- 
ful law; whether an infant is capable of being elected a 
burgeſs, This may be a very conſiderable queſtion, and 
2 great deal may be ſaid in favour of their being elected. 
An infant is capable of purchaſes and privileges that are 
for his. benefit, and amongſt other privileges that of a 
grant. Suppoſe the king in the firſt charter had nomi- 
nated an infant one of the burgeſſes: Upon a queſtion 
whether the nomination was void, it would depend upon 
circumſtances ;.and might turn upon the nature of the 
acts requiſite to be done by the burgeſſes. It may be 
a, queſtion: which, in. its conſequences may more or leſs af 
fe& the right of all the corporations in the kingdom. 
Therefore all. theſe grounds operate concluſively to 
make the rule abſolute. The reaſons urged againſt it 
arg, that there is no precedent which ſupports the appli- 
cation: But two caſes haye been cited, in which the 
reaſon Lord Hardwicke aſſigns for ſending: the very queſ- 
tion now under litigation to be tried, was, that it had 
never been ſettled. It does not appear that thoſe caſes 
ever were finally decided. Therefore the court in this 
caſe adopt the reaſon which weighed with Lord Hard- 
Wicxe, and make the rule abſolute, that the queſtion 
may receive a ſull and final determination. As to the 
election of the eleven being good, upon the ground that 
if Canter was not mayor, Barlew was; where a man has 
no idea that he is adling in a particular capacity, it is 


the ſame thing as if he was abſent: no authority has 


been cited to ſhew that ſuch an election would be 
good ; and. we cannot in this ſummary way. determine 
that it is. Therefore it is moſt clear that all the rules 
muſt be made abſolute.  .,,. - 
The three other Judges concurred. 
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dy wif Rex verſur ARR AA HALL. 


The eoffs tobe 


paid by offen- 


vers uncer ſtat. 
6 G. 1 c. 48. 


HE defendant upon a motion to diſcharge him out 
of riſon, being brought up by Aabeag corpus, and 
the warrant of commitment returned, it recited, that, 


Jeck. 1. muſt be © Whereas the defendant was, upon the complaint of 


'a/certaind by 
c conviction, 


n i; bad. 


% Edward Ripley, boatwright, and upon the oath of, &c. 
c convicted before me John Drage, Eſq; ons of his ma- 
« jeſty's juſtices of the peace, Qc. in purſuance of an act 
t of parliament paid in the ſixth year of the reign of 
* his preſent majeſty, tor cutting down and carrying away 
«© 'one aſh timber tree, that was growing in a drove-way 
4e belonging to an encloſed ground, called a dolyer, at 
% Burwell aforeſaid, in the county aforefaid, the proper- 
« tyof Matthew Deace of Burwell aforeſaid,” gent. with- 
out the conſent of the ſaid Matthew Dear the owner 
te thereof. And this being for the' firſt offence, the ſaid 
% Abraham Hall was ordered by me, the ſaid juſtice, to 
«. forfeit and pay down the ſam of fiſteen pounds, toge- 
be gether with the charges previous ty and attending fuch 
* conviction : which he refuſed to pay, Theſe are 
« therefore in his majeſty's name, to require you the ſaid 
t conftable, to convey and deliver into the cuſtody of the 
* faid keeper of the faid common goal, the body of the 
4% faid Abra am Hall: and you, the fait keeper, are here- 
te by required. to receive the ſaid raum Hall into your 
te 'enſtody in the faid gaol, and him there ſafely to keep 
ee during the time of nine months, or until the ſaid for- 
© feiture or ſum of fifteen” pounds, together with the 
60 charges previous 1 ang attending the faid conviction, 
« ſhall be paid. And hereof fail nt. 

Siren under my hand and ſeal, Sc. John Drag.. And 
this is the cauſe — and detaining the ſaid Abraham 
Hall, 2 2462 

Me Bearcrof? objeAcd to this commitment. as legal. 
For though the flatute f is in the alternative “ that upon 
* non-payment of the penalty and coſts, the offender 
« ſhall be committed to gaoi for any time not exceeding 
twelve months, nor leſs than ſix, or until the penalty 
c and charges ſhall be paid, yet this conviction doęs not 
e aſcertain any ſu for coſts or changer? the time of im- 


45 priſonment therefore ĩs uncertain, which is fatal.” 
Lord 
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Pa 


Lord Mansfield. This conviQion cannot be ſupported. 


The principal judgment is a penalty in a certain ſum of ——— 


money, and impriſonment is a coercion of the payment: 
but while the ſum remains uncertain the defendant can- 
not be releaſed.  'There'ore let the conviction be quaih- 
ed and the defendant diſcharged. The three other judges 
concurred, _ 


LovarT verſus PARSONS, 


IN Trover for a caſk of indigo, upon a rule to ſhew 

cauſe why a riew trial ſhould not be granted; the 
tacts, as they appeared upon the report of Mr. Juſtice 
Aſbhurſ?, were as follow: 

That one Allen, previous to his becoming inſolvent, had 
ordered a ſmall caſk of indigo of the plaintiff; who, in 
confequence of ſuch order, ſent him a caſk containing 
about 200cwr. by the waggon, Allen, upon receiving no- 
tice from the plaintiff of the indigo being upon the road, 
ſent a leiter, complaining that the quantity was more 
than he could take. The anſwer to which was, that his 
order had been complied with, and that the plaintiff never 
ſent leſs, and would expect to be paid for it within four 
months. Allen ſtill objed ed to the quantity of the indigo, 
and alſo to the time of credit; but in a ſubſequent letter 
all objections were removed, by the offer of one Smith 
to take all the indigo of the plaintiff at a certain price, to 
which the plaintiff conſented. Subſequent to this, and 
after the arrival of the incigo in the waggon, Allen made 
an aſſignment of all his effects for the benefit of his credi- 
tors, but refuſed to aſſign the mdigo, ſaying it would in- 
jure the plaintiff. The queſtion was, * whether under 
theſe circumſtances the indigo was the property of Allen or 
of the plaintiff ? The jury found a verdict for the plain- 

tiff: damages 111 J. | 


Serjeant Davy, in ſupport of the rule, inſiſted, that 


the indigo having been ſent to Allen, in purſuance of his. 


order for that purpoſe, was become his actual property; 
and therefore, upon his inſolvency, ought, as well as 
his other effects, to be equally divided amongſt 
his creditors. For, though 'a ſeller who has de- 


ivered goods to a carrier by order of the vendee, may in 


caſe of an inſolvency ſtop them in franſitu, yet if they are 
delivered to the vendee, as in point of fact this indigo was, 


the property is effeQually altered. If Allen had not be· 
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1774. come inſolvent, he would have been liable to the plaintiff 
— in an action for goods ſold and delivered. If ſo, he is a 
— debtor for them; and this being an aſſignment for the be- 
Paazem. nefit of all his creditors, he would have no right to give 

a preference to the perſon fefling the indigo ; conſequent- 
ly the vendor cannot claim ſuch preference. 

Lord Mayfield inquired, whether the . . aſter ar- 
rival, remained in the hands of the carrier till the diſpute 
between the plaintiff and Hllen was fettled? Upon its be- 
ing anſwered in the affirmative, and that the aſſignees, 


the day after the aſſignment, had prevailed on the carrier 


to deliver the goods to them; Lord Mangel ſaid,. A 
think it was a great indulgence in the judge to give you 
leave to move bo a new trial without coſts. This is a 
diſpute about a parcel of indigo; and Allen, the perſon 
to-whom it was originally ſent, refuſes to take it, becauſe 
the quantity is too great: he neft objects to the ſhort- 
neſs of the credit given; and finds fault both with the 
quality and the price, But at laſt he ſends word to the 
vendor, that he has met with-a perſon who will purchaſe 
the indigo of the plaintiff in his Read, at a certain price; 
to which price the vendor in anſwer agrees. Subfequent 
to this, the defendants apply te Allen for an afſ-ganfent of 
his effects for the benefit of all his cteditors; and being 
appriſed of the diſputg relative to the indigo, requeſt him 
to aſſign that among his other effects. This Alien po- 
ſnively refuſes to do, ſaying, he would fooner rob on the 
high-way, for that he had never accepted it. After this 
declaration, the — with full notice that ft was not 
Aliex's property, bribe the carrier to deliver the indigo to 
them, and now inſiſt they are entitled to it, as efaimfing 
under Allen, though he has renounced all daim or right to 
it whatſoever. I feally never ſaw a cafe ſo void of pre- 
tence of law ; and am extremely ſorry that leave was given 
to make the motion without coſts. The three other 
judges concurred. Rule diſcharged. 


Monday GRIFFIN vert BLANDFORD: 
. IN fas NDFORD | 


M* ill ſet þ TR | : f 
orth, for want ancient cuſtom, that time out of mind, the Lord of 


e the the manor; upon the death and alienation of 22 tenant 

Artie te kl. was entitled to the ſeeond beſt beaſt; if but one, 
then to that one beaſt; and if no-beaſt; then to a com- 

penſation in heu thereof. 


N Replevin, the defendant avowed the taking under al 
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Upon the evidence, the cuſtom appeared, by a decree 177. 

of the Duchy of Lancaſter, to be, that time out of mind — _ 

the Lord of the manor, upon the death of every tenant — _ 

dying ſeized and upon the akenation of all and every par- Bra an. 

tel of the ſaid lands, c. had been uſed to have, and of 

right ought to have, the ſecond beſt beaſt, only one and 

no more; but if one beaſt, then that one; if no beaſt, 

then ſo much money as the chief rent amounted to; with 

an exceplmzn of meſne ſeignories, burgage tenures, and 

alienations to the uſe of the alienees and their heirs, Ver- 

dict for the plaintiff. f 


— — — 


Upon a rule to ſhew cauſe, why a new trial ſhould not 
be granted, it was chjected, that the cuſtom, as fet forth 
in the conuſance, was different from the cuſtom proved z 
no exception being Rated: and if theres had, it might 
have appeared that this was a cafe within it. | 
Lord Mansfield. I am ſatisfied that, in point of form, 
the cuſtom is not ſet out as preved ; for there is nothing 
inthe plea, which goes to thew that burgage tenures and 
meſae ſeignories gre excluded, therefore the ebjeQion 
muſt prevail. But there is nothing npon the merits. | 
Der Cur, Let there be a new trial, with liberty o the 
defendant to move to amend his plea. 


BLarcn verſus ARCHER. Same dh 


PON ſhewing cauſe, why a new trial ſhould not be In debt for as 
granted in this caſe, Mr. Juſtice Milles read his re- </cape againſt 
rt as ſollows This was an action of debt againſt 1 
<* the ſheriff of Eſſex, for an eſcape of one Ad. The wo oft inventet 
© declaration ſtated a judgment of this court in debt, an: vpon the ca. ſa; 
© arreſt, and a ſubſequent eſcape. At the trial, a queſ- e ny 
„tion aroſe, whether the arreſt was legal? It was ob- ing delivered ts 
* jected, Firſt, that there was no proof of a ca, ſa. be- the heriff, 
ing delivered to the ſheriff, But I held the return of 
© nam off inventus indorſed upon the writ ſufficient in thia 
© action. Secondly, that the arreſt, if any, was by tha 
* ſon-of the bailiff, and not by the bailiff himſelf, who 
* was at the diſtance of thirty roods, and not in ig,, 
© therefore ns legal arreſt. But L left it to the jury to ſay, 
« whether-old Fenton, the officer, was not uedam 9 
preſent at the time of the arreſt ; The jury found that 
te he was, and gave a verdict for the plaintiff,” Upon 
the motion and now, a third ground of objection was 
made, namely; that no warram was produced: but Mr. 
Juſtice 
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BLArCE 
ver. ſus 
Ac LR, - 


—_— 
9 


\ 


Juſtice Willes ſaid, he did not recollect that objection be- 


ing mentioned at the trial. | 

Serjeant Kempe and Mr. Lucas ſhewed cauſe. Firſt, 
The queſtion, whether old Fenton the officer was or was 
not Preſent at the time of the arreſt; was a fact proper to 
be lett to the jury. For it is no where laid down that 
the actual taking muſt be by the bailiff himſelf; it is ſut- 
ficient it it be by the aſſiſtant and the bailiff near at hand. 
In 6 Med. 211. which is the only caſe upon the ſubject, 


there was no determination. Secondly, It is not neceſ— 


fary in an action againſt the ſheriff to prove that the ca. 
Ja. was delivered to him.. . 
Mr. Mergan ſaid, his objeQtion was that the warrant was 
Oo! 0 . | | 
Anſwer. The warrant is in the hands of the officer, 
and therefore not in the power of the plaintiff to produce 
it: nor is it neceſſary in this action where the ſheriff is 
charged crvilly ; otherwiſe, in an action of falſe impri- 
ſonment ; for there a clear and regular authority muſt be 
ſhewn in every particular, or he is not chargeable; but 
here his own irregularity ought not to be an excuſe for 


his neglect. Beſides, the ſheriff's agent, one 7 homlinſon, 


who was called and could have proved it, immediately 


upon hearing his name, ran out of court to avoid his be- 


ing examined. | 1 . 

Mr. Wallace, Mr. Cox, and Mr. Morgan in ſupport of 

the rule; = | ke? : . 8 TY. 1 
The fact to be proved in this caſe, is, that the party 


vas legallyarreſted : To eſtabliſ which it muſt be ſhewn, 


either that the arreſt was by the ſheriff himſelf, or by vir- 


tue of a watrant in the hands of an officer, duly ſigned and 
ſealed by the ſheriff : for, an arreſt under a verbal authority 


would be illegal: and the party arreſted entitled to his diſ- 


charge. It would be ſtrange in ſuch caſe tocharge the ſheriff 


as for an eſcape under a legal arreſt.It was neceſſary there- 
fore to ſhew that Fenton the officer had an authority; with 
regard to which there is no evidence; for the writ and 
the teturn only ſhew, that the ſheriff had a writ ; and it 
was in their power to' have proved it ; for they might 
have ſubpenaed Fenton, and given him notice to produce 


the warrant. But Secondly, ſuppoſe the warrant had 


been proved, this is no legal arreſt. For the warrant was 
given to the officer; and the arreſt was by his ſon, at the 
diſtance of thirty roods, which are two hundred yards, not. 
even in fight of the father, much leſs in his preſence 
which is neceſſary. | 


Mr. 


. hy. = S 8 
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Ir! Morgan objected ſtrongly that the warrant * was 1774. 


demanded by Maody the perſon arreſted, and not ſhewn ; — 

therefore the arreſi was bad; and cited 6 Co. 54. counteſs BLarcn 
Nur Ph baſe: verſus 

Of Nut land's tale; | 8 


Lord Man: field. This is rather a hard action; and 
certainly, in a Eaſe attended with hardſhip, juries have 
à leaning as far as juſtice will permit them, and ſo has 
the court. But ſtill Jam not ſatisfied to ſay; that the 
verdict in this caſe is wrong. FE, 28 ; 

Several objeQions have been made; iſt. That the An arreſt muſt 
arreſt was not by the ſheriff's officer himſelf; for that the be by the antbe- 


father was the officer, and the ſon the hand that ar- lf of the be 


teſted. That the officer muſt be the authority to arreſt, need _ — 
is certain: but he need not be the hand that arreſts, nor hand that ar- 
in the preſence of the perſon arreſted, nor actually in eigner in the 
R 4 0 Preience, nor 
ſight, nor is any exact ciſtance preſcribed. As to the actually in fght, 
bailiff being the authority in this caſe, it is in proof that vor within any 
old Fenton came to Ingateſtone to arreſt Moody, and went ee 3 
| . CS ey ak the perſon at- 
out of the public houſe ſor that pur poſe. It is true one reſted, 
of the witneſſes ſpeaks to his being at the diſtance of 
thirty roods; bu: he does not ſpeak at the time of the ar- 
reſt; nor is it eaſy to ſpeak with ceftainty, as to diſ- 
tance at a particular time. But it is ſaid, that young 
Fenton the ſon; who could have cleared up the doubt, 
ought to have been ſubpœnaed by the plaintiff, It is cer- 
tainly a maxim that all evidence is to be weighed accor- 
ding to the proof which it was in the power of one 
ſide to have produced, and in the power of the other to 
have contradicted. But I think it would have been very 
improper to have called the ſon; for in fact it is an acti- 
on againſt his father the bailiff, though nominally againſt 
the ſheriff. Upon the whole therefore I am of opinion, 
that the fact was fairly and properly left to the jury; it 
was their province tb judge, whether the officer was on 
that Buſineſs ; and if he was immediately following the 
ſon, it is ſufficient. It would have been a different cafe if 
he had been upon ſome other errand, or had ſtaid at 
home, and ſent a third perſon to make the arreſt. : 
As to the other objections, it is clear, that o!d Fenton 
was the officer who was to afreſt: and being ſo, his 
name; according to the uſual practice, is indorſed on the 
writ. Laſtly, the return of nan ef? inventus on the back 
of the writ is ſufficient evidence againſt the ſheriff of the 
delivery of the ca. /4, for it is an acknowledgment of it 
under his own hand. Therefore I am of opinion thete is 
not ſufficient ground for granting a new trial. | 
7 The evidence was, that young Fenton ald at. the timme.of the arteſt; 
that he had his authority in his pocket, and that it-was at the ſuit of Mr. 
Blatch, The name of old Fenton was indor ſed upon the Wiik. Dy 
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1774 Afien Juſtice. It is not neceſſary that the bailiff ſhould 
I be actually in fight, but he muſt be ſo near, as to be 


83 near at hand, and acting in the arreſt; and the jury in 
Arch. this caſe have found that he was. 

With reſpect to the delivery of the ca. /g. it is evident 
it muſt have been delivered from the return of non ef? in- 
ventus indorſed upon the back of it. But it is further ob- 
jected that there ſhould have been a mandate to the officer, 
who was to take the body. Here Fenton was the perion 

appointed; and his name appears upon the back of the 
writ, which it ſeems is the uſual ceremony of auttorifing 
the bailiff to arreſt. ' But a material fact in this part ot 

the caſe is, that the ſheriſf*s agent, one TAamlinſon, whoſe 
buſineſs it was to make out the warrants, and who could 
have proved the fact, upon being called, ran out of court 
to avoid being examined. Therefore I am of opinion, 
upon all the objections, that the rule ought to be diſ- 


charged. 8 


* 


Aßbliurſi Juſtice. I am of the ſame opinion. The jury 
have found that the officer was ſo near as to be acting in 
the arreſt; which is ſufficient : he need not be aQually 
in ſight. zdly. It may be very difficult for a plaintiff 
to be able to prove the exiſtence of a warrant, which is in 
the cuſtody of the officer, and nèceſſary to be ſo, as his 
. own juſtification. Therefore very flight evidence is ſuffi- 
cient to ſhew that there was a warrant, and here the bai- 
liff's name is indorſed on the writ; which is the uſual me- 


thod. 1 5 | | BETH] COR Res: 1 
Per. eur. Let the rule be diſcharged. 
Tueſday, BEL PCD | - 
May 49 , WHITBREAD verſus BROOKSBANK. 
The price 7 HIS was an aQion on. the caſe, for money had and 
warkey- aFithe- received by the defendant, an officer of the exciſe, 


t is the rul 3 . . | . 
. to the uſe of the plaintiff. The jury found à ſpecial ver- 
upon the expor- dict in ſubſtance as follows 7 | 

tation of ſtrong ' . 5 

r | 3 

the average price of barley throughout the hingdows. 


That the . after the 24th of January, 176 i, brew- 
ed from malted corn, and duly exported from the. port of 
London, 6229 birrels of Beer as merchandize at different 
times from the 6th of June, 1771; to the 15th of Septem- 
"ber, 1175, when barley was of and under the price of 24-. 
per quarter at the ſaid port of London, and above the ſaid 
price of 247. per quarter, according: to the average 
frice of corn throughout the kingdom at large, * 
| 9 ws | der tbo 


» 4% 
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liſhed in the Gazette, according to ſtat. 10 Ges. 3, for 1774. 
regiſtering tie prices of corn in the ſeveral counties of Great * ITY 
Britain; upon which 6229 barrels of beer, . the duties NG 
were charged and paid: and the ſaid plaintiff claimed to pioocivane' 
be allowed, by the commiſſioners of exciſe, and the ſaid 


N Iv, 
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Stump Brookſhank, their proper officer in this behalf, the 0 
bounty of one ſhilling a barrel, amounting to 31 1 J. gs. 173 
94, by virtue of the ſtat. 1 Geo. 3. which directs ſuch | by 
bounty to be allowed on beer exported, when barley is at 73 
or under the price of 24 5. per quarter, and which bounty; FN 
the ſaid commiſſionets and the ſaid Stamp Brookſbank had | 1 
refuſed to allow: and that it was the nage of the com- 4 
miſſioners of exciſe to allow ſuch bounty on beer ex- # 


ported from the port of Londen, when the price of barley 
was 24 5. per quarter, or under, at the port of London. 
The queſhon upon this ſpecial 'verdi&t' was; Whe- 
ther the bounty was to be regulated according to the ave- 
rage price of barley throughout the kingdom, or accord- 
ing to the price at the port of London, from whence the 
beer was exported ? „ 5 

Mr. Davenport for the plaintiff. The firſt act of parli- 
ament relative to the ſubjett- matter in diſpute is 1 W. 
and M. c. 12. which gave a bounty on the exportation 
of corn. Ihe act on which the preſent queſtion im-. ht 
mediately ariſes, is 1 Geo. 3. c. 7. ſed. 6. which recit - AY 
ing the ſtat. 1 . and M. c. 12. and the bounty there | 

given on corn, grants a bounty on the exportation of | 
beer made from malted corn, as a further encouragement to | f 
agriculture. © The ſtat. 13 Geb. 3. c. 43. which is the 10 9 

| ö 

| 


laſt act upon the ſubject, repeals all the former bounties, 118 
and grants others in lieu thereof, 10 be paid and allowed,' 1 
by the ſame rules and regulations as the former bounties 1 
were paid and allowed; He. By compariſon of all theſe . 
acts, it appears, that the rule of the bounty muſt be ta- * : 
ken from the price of barley at the port or place of ex- 13 
portation. For though ſtat. 1 Geo: 3. c. 7. is ſilent on 
that head, yet it certainly had a reference to the ſtat. x | 1 
W. and M. c. 1 2. and it is found by the ſpecial verdict, that 1 
the uſage always has been to allow the bounty according to | 1941 
the price at the port of Londin. The queſtion then is, whe- 14 
ther the regiſter act ſtat. 10 Gev. 3. t. 39. has made va 
any alteration, or varied the rule in any reſpe& ? and 15 
it clearly has not, for it fixes he bounty, it regulates | bi! 
ro price, it has no reference at all to the ſubject. EY 
matter. Further it 1 from à compariſon oY | {FR 
| * 5 „ 1 
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the two acts, that the regiſter act had quite a dificrent eb- 
ject in view, namely, to enable the legiſlature to {x ſome 
permanent rule and price for the general exportation and 


importation of corn, Ec. and this is the more apparent 


from the ſtatute made the next ſeſſions 11 G. 3. c. 1. to 


' prohibit the exportation. Then followed the ſiat. 13 Geo: 


3. c. 43: which aſter reciting and taking imo conſidera- 
tion all the old rules, enaQs, that whenever the differ- 
ent ſorts of grain, &c. "ere, ſpecified ſhall bear ſuch 4 
price at the pot or place, &c. all duties upon importation 
are to ceaſe, and a leſs. duty ſhall be paid, and when 
they bear ſuch a price the particular bounties upon ex- 
288 there mentioned are to commence; whic 

unties are to be paid and allewed by the ſame rules and re: 


lations as the former bounties on corn or ' dry and in as 


full and ample a manner as if the clauſes in ſuch former act 
zwere repeated. From theſe ſeveral ads it appears, that 
as the prices of grain have varied in different parts of the 
kingdom, the;rule which the ſegiflatute has purſued, in 


reſpect of the price, has been in ſome meaſure regulated 


by the relative ſcarcity of the commodity itſelf at each 
particular port. But as there has been no difference in 
the rule reſpecting the bounty from the iſt V. and M. to 
iſt Geo. 3. and 8 Geo. 3. certainly making none, the 
plaintiff in this caſe is clearly entitled to it.. . 

Mr. Serjeant Walker for the defendant. The bounty 
muſt be taken from the national average price throughout 
the kingdom. Before the ſtat. io Geb. 3.c. 39. no doubt the 
rnle of the bounty was according to the prige of each reſ- 
pective place of exportation, but the legiſlature ſaw the 
inconvenience of regulating the bounty by the price ata 
eingdom might be different. And therefore provided by 
this ac, that an average price ſhould be aſcertained : And 
wiſely ; otherwiſe the moſt alarming conſequences might 
enſue. . The nation at large might be in want of corn, 
when at a particular port, the price either by deſign or 


accident had been raiſed ;| and the general ſcarcity would 


| parts and the uſage under it has been uaiformly ſo. Then 


be encreaſed at the additional expence of a bounty to the 
very perſon encteaſing it, namely the exporter, The 
medium price of all the markets in England ought to be 
the price, and is the right onę. | 


Lord. Mansfield, My principal doubt 55 how this 


came to be made. a queſtion; becauſe I do not ſee the 
ground upon Which the exciſe have varied the former 
uſage, The act of W. and M. refers to the price at the 


lows ſtat. 1 Geo. 3. c. 7. which gives a bountſ 


upon 


FP, when the general price throughout the 
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upon the exportation of beer, to be governed by the 1774. 


price of barley, and the jury find, that the rule, by which — _— — 


the exciſe has governed itſelf in the allowance of this W 
bounty, has been, by the price of barley at the port. Baoor AUE 
This rule has continued to the 10 Ges. 3. which was'made 

for quite a different purpoſe, whether politically or not js 

a great doubt: but the view was to guide the judgment 

of the legiſlature in aſcertaining the quantity of corn 

and grain, exported and imported, in order to fix a rule 

by which the price of corn might be known in all parts, 

and conſequently to render it capable of having an'aves 

rage price fixed: but it does not refer or apply to any of 

the former acts, or make mention of them, Laſtly, the 

ſtat. 13 Geo. 3. was enacted, which regulates the bounty 
according to the. price at the port, but does not ſay a 


word about an average price. What then is the ground 


on which a new conſtruction is to be made? I profeſs I 

cannot ſee : it was very eaſy for parliament to have ſaid, 

if they had thought fit, or had judged it wiſe ſo to do, that 

the bounty ſhould: be regulated according to the average 

price of corn, Sc. I really can ſee no ground upon 

which the commiſſioners of exciſe preœeed. 1 | 
The court upon the argument had obſerved, that the An aQion for 
verdi& could not ſtand, becayſe an action for money had e 
and received will not lie againſt an exciſe officer for an not lie againſt a 
oyer- payment, and that the word *? frong beer ought to revenue officer 
have been inſerted ; for the ſtat. 1 Geo. 5. relates to e eee 
„ fireng” only. But theſe objeQions were very candidly OT 
waived by Serjeant Waiker. Lord Mansfield now ordered 

it to be ſtated, that the defendant by conſent -waived the 


1 in the finding, and the omiſſion of the word 


« ſtrong” beer; for his Lordſhip added, it might be of 
great inconvenience, if this caſe ſhould hereafter be made 
a precedent, that an action fur money had and received, 
will tie againſt an officer of revenue for an over- payment. 
The reſt of the judges concurred. & Ze 
vY Hioſtea delivered to the plaintiff. 


Butler 


”" —— — — 
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2. 
, UTLER verſus COOKE. 
Same day. ; ; 


An uncertifi- , 8 vas an action on the caſe ſor goods ſold and 
cated bankrupt 


© delivered. Nen afſumpſit, verdiR tor the plaintiff. 
may be a wit- - hoy, 3 n jj? 1 f a 
neſs to decreaſe but not to increaſe the fund © ä | | 


Upon ſhewing 'cauſe why. a new trial ſhould not be 


glanted, the queſtion. was, Whether one Baker. who had 
been twice a bank upt, but had not obtained his certiti- 
cate, could be admitted as an evidence to prove that the 


goods in queſtion were delivered to the defendant on the 


cgedit and for the uſe of him the bankrupt, and not on 
the deſendami's own account. At the trial he was re- 
jected as being an intereſted wiineſs. FT 
Mr. Cas and Mr. Innys againſt: the new trial objected, 
that Cale being a ereditor to a very conſiderable amount, 
the bankrupt; was. inteteſted in leſſening his debt as an in- 
ducement to Cole. to ſign his certificate, and therefore 
his evidence was clearly Dm dle. . 5 
ä "commiſſion; under which the inclination of the creditors 
10 ſign or not to ſign the certificate is of no avail, for 
by Mat. 5 Ges. 3. no man can obtain his certificate under 
a ſecond commiſſion, unlefs he pays 1 56. in the pound. 


Mr. Buller, on the ſame ſide, cited the caſe of Langden 


and cthers, aſſignees of Malter, verſus Watker, Mich. 13 
Geo. 3. B. K. gs in point.“ That was an action ſor money 
++. dye to the bankrupt from the deſendant, and was tried at 


the ſittings. aſter Trinity term 13 Geo. 3. before Lord 


„% Man geld; upon the bankrupt: being called as a witneſs 
on the pait of the deſendant, an objection was taken to 
« his competency, . becauſe he had not obtained his cer- 
* tificate, But Lord Mangfie/d over- ruled the objedtion. 


* Afterwaids,. on a rule to ſhew cauſe why a new trial 


* ſhould not be granted, upon the ground of his being an 
% jncompetent witneſs, per Lord Mansfield and the court, 
e jt is a ſettled rule, that a bankrupt may be a witneſs 10 
« diminifþ the fund, though he has not obtained his cer- 
ce tificate; becauſe, in fo doing, he ſpeaks moſt mani- 
feſtiy againſt hunſelf: for he may not only defeat his 
„title to the benefit which the law allows him if the 
fund is of a certain amount, but he hazards the diſ- 
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5 plicaiure of all his other creditors. But he is not a good 1774. 
„ witne's, for the purpoſe of enlarging the fund, unleſs ——— 
© he gives à releaſe ani has got his certificate.” 

Lord Mansfie:d, This is a very clear caſe. The cir- cggxx. 
cumſtance ot this being a ſecond inſolvency, makes no 
difference with reſpect to the principle. A bankrupt who 
has not obtained his certificate, may be a witneſs againſt 
himfelf, but not for himſelf; that is, he may be a wit- 
neſs to decreaſe the fund, but not to increaſe it: And in 
this caſe, his evidence clearly goes to decreaſe it. T here- 
fore, he is a competent witneſs. The conſequence is, 
that the rule for a new trial muſt be made abſolute. 

The three other judges concurred. *' 


* 8 — 


Ox rox ef al, affignees, verſus VIx ENT ef ab, bail Wedne ey, 
R. Buller had moved to ſtay the proceedings in Where the 
this caſe upon the aſſignment of the bail-bond, plaintiff might 


of Bedford. * 2 +454 May 11th. 

upon payment of coſts and the ſum ſworn to; the defen- _ had Judge 
dant in the original action being dead. Mr. Mansfield, the pi. wr de- 
who ſhewed cauſe, ſaid, this was not the practice where fendant, the bail 
the bail-bond is aſſigned, though it might be allowable feln, able 
upon putting in bail above: but after aſſignment, the bail debt and coſte. 
can only redeem themſelves by payment of the debt and 
coſts. It was ſo ſettled in Savage v. Weſt, 9 Geo. 3. Mr. 
Wallace there ſhewed cauſe, why, upon payment of eleven 
guineas (the ſum ſworn to) and 20 all proceedings on 
the bail-bond ſhould not be ſtaid; and why an exoneretur 
ſhould not be entered on the bail-piece. ' The court diſ- 
charged the rule, and held, that the plaintiff in the ac- 
tion was entitled to recover. not only the ſum ſworn to, 
with coſts, but the whole debt due. | 

Mr. Bulier in ſupport of the rule. The diſtinction is, 
where the p'a ntiff could not have had judgment in the oꝛigi- 
nal action: there, it is clear, that the proceedings may 
be ſtaid upon payment of cots only. 1 Barnes 48. 63. 2 
Barnes 79. Thoſe caſes are in conformity to the general 
rule of the court, never to make a bail- bond ſtand as a ſecu- 
rity, where the plaintiff can be put in as good a condition as 
if he had never been delayed. Here, the declaration was 
delivered on the 8th of February laſt, and the defendant 
died in the vacation. Therefore, as the plaintiff could 
not have had a verdict, nor, of courſe, judgment under 
the ſtat. 17 Car. 2. c. 8. he could have reaped no benefit 
from the ſuit, He hoped therefore the court e 
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1774. theſe circumſtances, ſtay, the proceedings upon pavimeht 
of coſts only; without the addition of the ſum ſworn to, 
ca? 5 as prayed by the rule. 5 LE. 
.. But it appeared, by Mr. Mangfield's aff davit, that the 
Wes plaintiff might have proceeded to trial in the original ac- 
tion, at the ſitings after laſt Hilary term; and as the de- 
fendant did not die till after that time, the plaintiff might 


— — — 


of courſe have entered up judgment in the beginning of 


this term, under ſtat. 17 Car, 2. 3 | 
Her Cuniam. The practice is ſettled, that where the 
— plaintiff might haie had judgment againſt the original 
defendant, the bail below are liable tor the whole debt 
and coſts : and in this caſe it is clear he might have' had 
judgment againſt the original defendant, Therefore let 
the rule be diſcharged. "2 Peat e . 


GRIB BLE verſus, ABBOT. 


Same day ; l 4 i a 

3 F aQion upon the judgment, pending a writ of er- 
ror. Mr. Buller, on ſhewing cauſe, produced an affidavit, 
in which it was ſworn, that the defendant himſelf had 


acknowledged that the writ of error, which had been de- 


pending two years, was mere!y for delay. 
The court ordered, that upon the defendant's confeſſing 
judgment in this ation, and undertaking to bring no writ 
of error thereupon, execution ſhoyld be ſtaid till the de- 
termination of the writ of error depending. Mr. Juſtice 
Aon ſaid, the court had made a like rule a few terms 
ago.—It was then objected, that the defendant might 
ſtill bring his bill in equity. But the court ſaid, they 
could not make him undcrtake to waive his right in that 
Friday, A 555 ne | 
May 10. BL.anDFoRD gl executors, verſus Foo r. 
A defendant [Us was a rule to ſhew cauſe why the writ of 
who has been 1 capias ad ſatisfaciendum, iſſued in this cauſe, ſhould 


uperſeded, | . . * . 
8 «kk. not be ſet aſide for irregularity, and why the defendant 


charged in exe. ſhoud not be diſcharged ont of cuſtody of the ſhe- 


Cation within riff of Middieſex as to this aftion,—'The defendant had 
—— * been ſuperſeded for want of being charged in execution 
not be held to Within two terms after judgment. . Eight years after, 
Special bail in e * 3 

an action brouęht upon ſuch former judgment: but he may be charged in ever aſter 
Judgment obtained ia the ſecond actiofl. e 2 g f 2 55 

2 i ® «5 4 t e 


\ /TR. Gunner had moved to lay the proceedings in an 
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the executors of the original plaintiff brought an action 


of debt on the former judgment; and having obtained 
judgment in this ſecond action, cauſed the defendant to be 3 


taken on the ca. /a. mentioned in the rule; whereupon 
Mr. Ba/dwin moved as above. | 


And now, on the part of the defendant, he inſiſted upon 


it as an univerſal rule, that where a defendant has been 
once diſcharged out of cuſtody, at the ſuit of a plaintiff, 
he can never be taken in cuſtody again at the ſuit of the 
ſame plaintiff. , + | | 
Mr. Buller contra. The rule does not extend ſo far as 
Mr. Baldwin has laid it down; it goes no further than 
that the defendant- ſhall not be held to bail in the ſecond 
action. But he may be taken in execution after judg- 
ment obtained in ſuch ſecond action; becauſe the debt 
is not the ſame as that for which the original action was 
brought, but is increaſed by the coſts, and in the preſent 
caſe by intereſt, . He cited Poulter v. Salmon, Hil. 13 Geo. 
2. Barnet, 383. where the defendant having.been ſuper- 
ſeded after judgment for want of being charged in execu- 
tion, and being taken in execution upon a judgment ob- 
tained in an action on the firſt judgment, applied: to be 
diſcharged. The C. B. took time to conſider of it. The 
next term the defendant obtained a rule to be carried to 
the next aſſizes, to be diſcharged on the Lord's act: But 
this laſt rule was diſcharged by the court, and nothing 


further was done on the preceding rule. Therefore he 


inſiſted, it was a ſufficient .authapity to ſhew that a defen- 
dant may be taken in execution in a ſecond ation, 
Mr. Juſtice Aon. (Lord Mansfie!d abſent.) A de- 
ſendant cannot be taken in cuſtody again upon the ſame 
judgment after being ſuperſeded ; nor can he. be held to 
bail in a ſecond action; but in a new action, I incline to 
think he may be charged in execution. In Bonnevell verſus 
Owleit, Mich. 19 Gee. 2. 1. Wright Juſtice thought he 
could not, but Deni ſen Juſtice doubted whether the court 
could preyent it.; becauſe the ſecond judgment was for 
colts alſo. That caſe was adjourned. Mee 
F . Curia adviſare vult. 

The next day, Mr. Juſtice A/ten, (Lord Mansfie/d' ab- 
Tent) delivered the opinzon of himſelf and the other two 
puiſne judges. ol Pl . = 
We have looked into the authorities, and are of opinion 
that in this caſe the rule muſt be diſcharged. In the caſe 
of Wright adminiſtrator verſus Ker ſiyill, Barnes 376. 
33 : 5 x | | Mich, 
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FoarT. 


Mich. 10 Geo. 2. C. B. a diſtinction was taken between 
a fuper fedeas upon meſne proceis, and a fuperſedeas alter 


Judgment obtained: in which caſe it was decided, ** that 


as the defendant had there been diſcharged by uber- 
& ſedegs before judgment, he was not finally dricharged, 
and therefore liable after judgment to be taken in exe- 
* cution, though where a defendant is ſuperſeded after 
judgment, for want of being taken in execution within 
two terms after judgment obtained, his perſon cannot 
* afterwards be taken in execution.” Here that caſe 
ſtopped; but the proceedings were all in the fame action, 
nat in a n-w one, upon à former judgment. 'Fhen in 
the caſe of Pu ter verſus Salon, Hil. 13 Geo. 2. C. B. 
Barnes 383. which was preciſely the fame as this caſe, 
there was no deciſion; becauſe a ſubſequent application 
was.made by the defendant, pending the conſideration of 
the court upon the aper ſcras, to bring him up to the 
next aſiizes to be diſcharged ppon the Lords? act; and he 
had a rule accordingly; Nt this laſt rule was afterwards 
diſcharged, as being inconſiſtent with the application for 
A ſuper fedeas. Upon looking into the rule of C. B. Fil. 8 
Geo. 2. we thigh its fole object was to prevent the 
defendant from being held to bail in a new action: 
for it provides only, that if after a /uperſedeas 
an action of debt be brought upon the judgment, a 
enmmmn appearance ſhafl be accepted for the defendant in 
ſuch action: but it is totally filent as to executions or the 
proceedings thereupen. In the cafe of Bannevell verſus 
Oxulett, Afich, 19 Gee. 2. B. R. which I thought had re- 
ceived no deciſion, I find, by the aſſiſtance of Sir James 


Burrow, who was ſo diligent as yo remain in court till 9 


clock at night on the iaſt day of the term, that it was 
decided, and the rule diſcharged. His note'is as follows: 
Newvrmber 5th, Mich. 12 Gee. 2. The defendant, who in 
a former action againſt him had not been charged in ex- 


ecution in due time, had a new aQion brought againſt 


him on the former judgment for debt and coſts. Upon a 


rule to ſhew cauſe why he ſhould not be diſcharged, the 


queſtion was, whether his perſon could be now taken in 
execution upon this ſecond action EL. Chief ' Juſtice, 
Deui/on and Faſſer thought the court could not deprive 
the plaintiff of the benefit wh ch the law intitled him to. 


Fur Wright thought this would be an effectual method for 


cafe, I muſt obſerve, that as to evading the Lords' act, 


the plaintiF to evade the benefit intended for defendants 
(who were inſolvent) by the | Lords' act. Adjornatur. 
Before I proceed to the ſubſequent determination of this 


in 


Eaſter Term .14 Geo. 3. BR. - = 


in 2 Str. 943. Maud verſus Brant hwaite, the court would not 1774. 
allow ot ſuch evaſion. In that caſe, the defendant being in — 
cuſtody, the plaintiff obtained judgn.ent ; and inſtead ot B oa" 
charging the defendant in cuſtody (whereby he would be Poor. 
entitled to his diſcharge on the Lords' act) the plaintitf 
brought an action of debt upon the judgment, and charge 
ed him in cuſtody. But on application to the court, when 
he had lain two terms after the judgment, the court diſ- 
charged him on common bail: ſaying, it was a trick to 
5 deprive the defendant of the benefit of a merciful law.” 
So that the party ſhall not deprive a defendant from re- 
ceiving this benefit by a trick. To return to the cafe ot 
Bonnevell verſus Owlett, thus much having paſſed as before 
ſtated on the 7th of November; afterwards, on the laſt 
day of the term, Sir Jo/n Strange of counſel for the de- 
fendant owned, that the defendant had never been charged 
in execution upon the firſt judgment, though he had lain 
long enough to have been charged if the plaintiff had 
e ag fit to have done ſo. Whereupon the court were 
clearly of opinion that he might now be taken in execu- 
tion, having never been charged in execution befare; and ac- 
cordingly. diſcharged the rule. 5 

Thus caſe is preciſely in point; and to be ſure the rea- 
ſon of the thing is exceedingly ſtrong; namely, that the 
defendant never has been charged in execution. The be- 
nefit of common bail may be reaſonable before judgment; 
but that is no reaſon why after judgment he ſhould not be 
charged in execution, Therefore upon the authority of 
Bannevell verſus Ow!ett, and the reaſon of the thing, my 
brethren and I are of opinion, that the rule ſhould be 


* 


diſcharged. 


Rx verſus BinsTED and others, burgeſſes of Portſ- 


| Saturda 
mouth. . 


14th May. 


JPON ſhewing cauſe why an information in the na- The diſcretion 

ture of a Du warranto, ſhould not be granted of the court in 
againſt the defendants, to ſhew, by what authority. they eee 
claimed to be burgeſſes of the borough of Portſmouth ; nature of a Qys 
the objeCtions were: Firſt, That there was not a. ſuffici- war. within | 
ent majority to elect. Secondly, No ſummons. Thirdly, n l br 
| 3 | | W to be guided by 
The day on which they were elected was a day appointed 


| circumſtances 
by the charter itſelf for other buſineſs, and not for elec- 
tion. | 2 e 6 our 


Exception 
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= | Eaſter Term 14 Geo. 3. B. R. 
1774. Exception was taken by Mr. Buller, who ſhewed cauſe, 
that the Town clerk, upon whoſe affidavit alone the in- 
ov. formation had been prayed, was as ſully 2 of all 
n objections ſtated in the affidavit, at the clection of the 
. defendant ſeven years before as at the time of the preſent 
application: and therefore, being the onſy ee 
the information onght not to be granted at his inſtance: 
and cited the caſe of Rex v. Radnor, 1 Bur. 781. 
To this it was anſwered by Mr. Bearcroft and Serjeant 
Glynn in ſupport of the rule, that there is no general rule 
for the court to refuſe an information, becauſe the proſe- 
cutor was preſent at the proceeding complained of, and 
did not immediately apply. That in this cafe the Town 
clerk was not the proſecutor, but a witneſs only; from 
his office capable of giving the beſt evidence relative to 
the right and mode of election; but at the ſame time 
merely minifterial ; without power to adviſe or remon- 
ſtrate againſt any illegality in the proceedings of the cor- 
poration. He only informs the court of the fact, and 
ſwears to the cuſtom, _ | i 
Lord Manyfield, The court has very rightly eſtabliſhed 
it as a general rule, that after twenty years undiſturbed 
and peaceable poſſeſſion, they will not grant an informa- 
tion under the diſcretionary power given them, by ſtat. g 
Ann. c. 20. This rule does not interfere with the right 
of the crown to proſecute by the Attorney General, who 
may file his information ex ofc!o5 but it was adopted by 
the court upon principles of public convenience, and by 
analogy to many other cafes. ' The li bitation has by 
ſome gentlemen been thought 722 long: and ſeveral ap- 
plications have been made to parliament to narrow it; but 
the legiſlature hitherto has not thought proper to inter- 
texe. The occaſion which gave riſe te it was the proſe- 
cution againſt the borouzh of Finche!ſea, * Mich. 7 Geo. 
Fer. xg62. 3. in which the court was fo ſtruck with the attempt to 
a impeach a poſſeſſion of thirty years, that they thought it 
neceſtary to fix ſome certain point of limitation, beyond 
which they would not go back to diſturb a franchiſe fo 
long acquieſced in; and accordingly the rule above was 
eſtabliſhed. But the court declared at the ſame time, 
that though twenfy years poſſeſſion ſheuld be a ber with- 
out any other circumſtances, yet they did not mean to be 
- underſtood, that under circumſtances they would not 
refuſe an information even within that period: and 
: accordingly in one * of the Wincheiſea cauſes, a 
S. ſolemn judgment was given againſt the application 
under the particular circumſtances of that caſe. But 
ue rule has been laid down as deciſive reſpecting an 
| „ N informati 
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information within that time: but it depends upon a vari- 
ety of circumſſtances. If the party applying has been 
guilty of any iniquitous praCtice, the court will not admit 
his complaint as a ſufficient ground for granting an infor- 
mation. And in Rex v. Lewis, 1 Bur. 780. there was 
improper behaviour in the perſon applying. So, if the 
defence depends upon a matter of fact, which may be loſt 
or made difficult of proof by length of time, though with= 
in twenty years; and the party applying lies by, till this 
evidence of defence may be loſt, as in the caſe of reſi- 
dence. Another ſet of circumſtances weigh · very much; 
namely, where many derivative rights, and many corpo- 
rate acts may be overhaled ſo as to endanger the diſſolu- 
tion of the corporation. „ 3 


Let us then conſider the circumſtances of the preſent 


caſe. It appears here that ſome champion on the other 
ſide has firſt thrown the gauntlet, and diſturbed the peace 
of the corporation; and that all would have been quiet if 
the other ſide had not been the aggreſſors. T is is. a ſort 
of defence rather than an attack. There is no lying in 
wait hy the perſon on whoſe affidavit the information is 
prayed; no difficulty of proof with reſpe& to any matter 
of fact. On the contrary, one of the matters in queſtion 
is a general cuſtom which can be eaſily proved the one 
way or the other. The polleſſion is but a poſſeſſion of 
ſeven years, from which no great diſtreſs is likely to ariſe, 
and with reſpect to the conduct of the perſon upon whoſe 
affidavit the application is founded, the office of town 
clerk, which he holds, does not oblige him to be ac- 
quainted with the regularity of the proceedings, or to im- 

ach for want of it. But the material circumſtance 1s, 
5 he is not the proſecutor, - but a witneſs only; and it 
is not ſo much an attack as a defence. | 

The other judges concurred. | ; 


Rules made abſ6lute, fourteen in all. 


End of EASTER TERM. 


1774. 


R x 


ver jut 


Bixs Tt». 


1 
"55 
oro 
Bus 
"3 
1 
rf 7 
1 Fig Bo 
'4 1 1 0 
1 
FF 5 
Fi ; 1 
4,74 
17 
| 443 1 1 
: 
þ 
1 
4 Y 
„ 
* i ths 
a +! | 
E 
4 18 
1 
+ 
74 
90 


* 


— 
Trinity Term 
14 Geo. 3. B. R. 1774. 
Monday, _ / | | 5 
June 6th, ' Rex werſus Inhabitants of BoDENHAM. 
wie =: i [HIS was an inditment upon at. 13 Geo. 3. c. 78. 
ſtat. 13 Gee. 3. for a nuifance in a highway. The proſectitor had 


* taken out a Certiorari which the defendants had moved to 
highways be- ſuperſede: and now upon ſhewing cauſe why a 'procedends 
fore traverſe of ſhould not iſſue; Mr. Wallace inſiſted, that ſeQ. 24 of 
the indictment the ſtat. which provides, that no indictment or pre- 
— « fentment ſhall be removed by Certiorari till ſuch in- 
« diftment be traverſed, ata 
4 given,“ does not extend to the crown, but only to 2 
Certiorari at the inſtance of à deſendant. That the 
above clauſe is copied from the very ſame clauſe in ſtat. 
22 Car. 2. c. 12. fett. 4, and cited the caſe of Rex verſus 
Farewell, 2. Str. 1209. where the court held, that the 
clauſe, in the laſt mentioned ſtatute, related only to a 
Certiorari moved for at the inſtance of defendants; and 
not to a Certiorari pro Rege. 


Mr. Bearcraſt contra for the deſendants admitted, that 
the King has a right to try his own cauſe in whatever 
court he pleaſes: but here a private perſon is the real 

roſecutor, and therefore not entitled to the ſame privi- 
ege. | Is 
. per cur : In caſes of this ſort there is no diſtinction, 
and. the words „ till ſuch indictment be traverſed, c. 
ſhew very plainly that this clauſe was. not intended to 
take away a Certicrari at the inſtance of the crown: for 
the King does not traverſe. It was calculated only te 
prevent defendants bringing a Certiorari for delay. There- 
tore let the rule be made abſolute. 
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judgment thereupon - 
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Kx verſus GARDNER, 


IS was a rule to fhew' cauſe, why an order of ſeſ- 
ſions made for amending 4 rate or aſſeſſment made 


for the relief of the poor of the pariſh of Sr. Botolpſi in A corporatien 
leizca of land 
. 1 2 ; in ee tor thai! 
ſufficiency ther tot. ' ewn p. ohr, are 
Within che 
aud, in reipect 


the town of Cambridge ſhould not be quathed- for the in- 


messing of ſtat. 43 Ele. r. 2. inhabitants or occupiers of ſuch land, 
thereof, liable in their corporate capacity to be rated to the poor. 


The ſubſtance of the caſe ſtated was as foltows ; That 
' Phiſip Gardner, burſar of Catharine Hall, Cammridee, ap- 
pealed from a poor rate, whereby he was charged the ſiun 

of "21. 15s. for 551. per annum. That about the years 
1754 and 1755, the maſter and fellows' of the ſaid col- 
lege purchaſed five houſes in the pariſh of St. Botolpli of 
the annual rent of 551; and being ſo ſeized thereof, 
pulled them down and converted the ground upon which 
they formerly ſtood, in the firſt place, towards erecting 
twelve apartments for the reception of fix fellows and fix 
ſchoſars, upon the foundation of Mr. Ramfdmn that this 
building, adjoined the old college; but had never been 
inhabited: that another part was taken into the maſter's 
garden: that about 140 feet in length of the college 
walls, together with the gates, ſtood upon another part 
which was taken into the college court, and incloſed by 
the walls: a part, between the college walls on the 


. outfide and the ſtreet, was appropriated towards mak- 


ing an area, and planted with trees for ornament: And. 
on the reſidue ' were erectèed two houſes adjoining to 
each other, one inhabited by the college butler and 
his family, the other by the college porter, both with - 

out the college; the former having no communication. 
with it, but through the latter there was an entrance 
for the ſociety to come into the college after the gates 

were ſhut. That both the butler and the porter had the 
intire uſe of their reſpective houſes without the college 
inermeddling therewith, and took in lodgers and boar- 
ders, That after the houſes were pulled down," the rates 
and taxes of the pariſh ceaſed; and from 1761 0 1769. 


no rates or taxes were 115 by the maſter and ſellows; 


that the pariſn then aſſeſſed the colſege to the land- tax 
at the rate of 5 5. a year rent for the premiſes. That the 
niaſter, Oc. paid the ſame from that time: that at the 
ſame time the pariſh rated them for the premiſes to the 
poor rate for 5 ll. in the ſame manner as in the rate is ſet 
forth. That the ſaid Gardner now is, and at the time 
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1774 of making the rates was, burſar to the ſaid coliege. This 
_-_ — court therefore is of opinion, that the ſ4id rate or aſſeſſ- 


ment as to all perſons named therein (except the ſai 


Philip Gardner tor the maſter and fellows) ſhould be con- 


firmed, and as to the aſſeſſment on Gardner, that the ſame 


ſhould be amended by ſtriking out the faid charge on him, 


and rating the maſter and fellows for the ſaid premiſes, 
except ſuch part as is taken in for the new buildings for 
ſix fellows, and ſix ſcholars in the proportion following. 
SLE b N „. 
The reverend Dr. Preſcot maſter of the) f 
ſaid college for part of his garden. | 
The maſter and fellows for the houſe ereQ- } 
ed for the butler. — 
Ditto for ditto for the porter. 
Ditto for ditto for the reſt of the premiſes} _ 
added to the college court, and for part > 43 15 
of an area to the college. 1 
Mr. Manzſield ſhewed cauſe. The queſtion is Whe- 
ther the maſter and fellows of Catharine Hall are liable to 
be rated to the poor for this area, which formerly had 
houſes built upon it? Two. objections are made, Firſt, 


5 


that by law no corporate body is rateable to the poor. 
This objection is founded upon what fell from Mr Juſtice 


Yates in the caſe of Rex verſus Inhabitants of H. Hari lo- 
lametu the Leſs, Trinity term 9 Geo. 3. B. R. But ſuch 
opinion is not ſupported by any caſe or reaſon; on the 
contrary, it has been decided, that corporations, having 
lands, may be rated, and have been conſidered as inhab:- 


 - tarts.in reſpect of ſuch lands. 2. Inſt. 103. Lord Cole in 
his expoſition of ſtat. 22 Hen. 8. c. 5. for the repair of 
bridges, commenting upon the word inhabitants, with reſ- 


& to what perſons are included under that deſcriptiön, 


_ ſays, * every corporation and body politic having lands, &c. 


* gue propriis manibus paſſident et Jabem, ate inhabitants 
&* within the purview of this flat.” If they are mhabitants 


as to the repair of bridges within the purview of ſtat. 22 
Hen. 8. they are equally ſo as to rates made under flat. 43 


Eliz. for the relief of the poor. In T hursfield verſus Jones, 


Sir Tamas Fones, 187. The court held, that the maſter 
and wardens of the company of wax-chandlers were 


chargeable to the repairs of the church in reſpect of their 
corporate lands. It is clear from theſe two caſes, that 
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corporations having lands in their corporation; may be 
charged to the repair of bridges, and to church rates. 
With reſpe& to the opinion of Mr. Juſtice Yates in Rex 


1774- 


verſus 


verſus St. Bartholometh the Lefs, the court did not de- gap utes 


rermine that caſe upon the ground bf the governors, 
Sc. not being rateable as a corporation { but becauſe 
there Wag nd perſon belonging to the hoſpital, who 
could properly be called an inhabitant 9 qccupier. Here 
the maſter and fellows occupy the area in queſtion, and 
have the benefit; and the reniedy of diftreſs i is open if 
they refuſe. payment. : 

The ſecond ground of objeQion is; that theſe areas 
are in ſuch a ſtate as to yield no profit. But in point 
of fact they do yield profit; for they render the ſituation 
more deakbry, and therefore i in more tequeſt. But the 
yielding or not Hielding profit is not the conſiderations that 
renders them rateable; but the circumſtance of occupation. 
— He admitted that the rate upon the butler's houſe, and 
upon the porters lodge, otight to have been made upon 
them perſonally, and not upon the college. 

Mr. Dunning and Mr. Pemberton contra. 


Corporations are not rateable, beeauſe the 8 af 


impriſonment, upon failure of diſtreſs, is impoſſible; and 
the remedy of diſtreſs alone, inadequate. As to chuch 
rates, they differ from the preſent caſe, for we are now 
upon the poſitive words of an act of parliament; and ac- 
cording to Stin. 27. in the caſe of T hursfietd verſus 
Jones, the queſtion, whether a corporate body was rate- 
able to the church rate or not, was not before the court, 
Corporations wee not inthe contemplation of the legiſlatute 
under ſtat. 43. E/iz. c. 2. The word inhabitants, in that. 
ſtatute, mears inhabitants that can be committed upon fai- 
lure of a Jiftreſt. It is not material what other deſcrip- 
tion of inhabitants may be found in Lord Coke or elſe- 
where: they do not apply to this caſe. The word in- 
hahitants, in this act of parliament, was only introduced 
to make perſonal property liable which did not lie in c- 
cupation. It is true, poſitive proviſions may make cor- 
porations liable : and perhaps without ſuch poſitive pro- 
viſion, ſome corporations may ſub filentis have ſubmit- 
ted to be rated to the poor. But neither of theſe apply 
to the preſent caſe. 
| The cafe bf St. Luke's hoſpital ſhews; that nothing 
can be rated which does not yield a profit. The ad- 
vantages gained by this area are juſt like thoſe which were 
gained to St. Bartholowmeu's hoſpital by their area. 
But with regard to the profit acetping from it, the ſub- 
ect. matter excludes the poſſibility of rating it: for, o- 
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thing is more apparent than that where property is the 
—— ſubje of a rate, the value of it muſt be certain, be- 


cauſe the meaſure of the profit is the, meatue of the 
rate; Eut here nothing is or can be received, and there- 
fore there can be nothing to pay. f 

Lord Matsfieid af;ed it any enquiry had been made 
into the fact of corporate 9 rated, ſuch as 
the South-fea houſe, India houſe, Sr. Mir. Mangfie d 


mentioned the Barber's Company being rated for their hall. 


Mr. Wheeler, the corporation of Coventry; and Mr. Lucus 


added that many. of the Companies of the city of Lenden 


were rated, and the only queſtion had been whether over- 
rated or not. 3 1 
Lord Mansfield. _ 5 

This is a queſtion of a great deal of conſequence.— 
And the uſage under the ſtatute 43 Elix. c. 2. is very 
material: for great care muſt be taken to get at certain- 
ty in determinations, and to avoid overturning ſettled 
practice. It was that conſideration which made me aſk 
how the fact was, with regard to corporations. For if 
corporations have been uſually rated all over the king- 


dom for above a century, there will be little ineonveni- 


ence in adopting the uſage. If on the contrary they 
have not, it will be a itrong argument in ſupport of 
the objection, that they are not rateable. 


fn the caſe of S. Luke's & hoſpital, I recolle& that I 


put it upon this queſtion ; ** Was, there any body there 


% who could be rated as occupier? In that caſe the dif- 


ficulty aroſe from a matter of ſubſtance, not form for 


they could find nobody to rate. There were three ſorts 


of perſons only who could be charged as occupiers. 1ſt. 


The ſervants of the hoſpital. 2dly. The poor madmen 


who were the objects ot the charity; and 3dly. The 


truſtecs. With regard to the firſt, a clear diſtinction was 


taken between them and the officers of other charitable 
foundations, ſach as Che:ſea hoſpital, who have been held 
rateable, not as ſervants of thoſe charities,” or as inhabi- 


tants of the ordinary Jodgings ; but as having ſeparate 


apartments, which were confidered in the light of dwell- 


- Ing-houſes. . 2. As to the poor madmen there could be 
no dcubt of their not being rateable. 3. The next were 


the truſtees: but; it being Rated in the caſe that they 
were mere nominal truſtees for the pot objects of the cha- 
rity, they were held upon that ground not to be rateable! 
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Upon looking into the note of that ale, find 1 .obſerv-.. 


ed, that if there were a fourth deſcription of perſons who 
amght properly. he charged as occupiers, they would not 
be included in or affected by the judgment the court was 

about to give; ES | | 
Then came the caſe of St. Bartholamew, & and the 
grounds upon which that caſe was determined coincide 
exactly with the reaſoning in the caſe of Sf. Luke. In 
the cafe of Sf. Barthilomew it was ſtated, that Henry the 
8th in the 38th year of his reign granted all the ſaid hof- 
Pital to the corporation of London, and directed that it 
mould be for the uſe of the poor: That after the fire 
of London, ſeveral houſes were made in the hoſpital for 
the benefit of the citizens of London, Who were then 
firſt charged to the poor rates, as occupiers ef thoſe 
Houſes. That in the Fear 1730, ſome of the ancient 
buildings together with ſome of theſe houſes were pulled 
down: that ſince that time four large piles of building 
had been erected, amongſt the reſt one containing a hall 
for the governors to meet in, Sc. That in 1758 the 
- officers of the hoſpital were firſt rated to the poor, ow- 
ing to the opinion given in the cafe af Chelſea hoſpital. 
In 1766, the quadrangle of the hoſpital being 
completed, the governors pulled down eighteen 
houſes to make ati area for the benefit of the patients ; 
for which area the governors were rated. And the queſ- 
tion was, * Whether the governors were or were not 
& rateable for this quadrangle and are4?” From theſe 
facts it appeared that in its origin-it was for the benefit of 
the poor; and though after the fire of London, houſes 
were built pon the ground for the uſe of private indivi- 
duals; who as occupiers of thoſe houſes were rateable 
and rated; yet being returned to its original uſe, the uſe 
of the pour, and appropriated as a means of preſerving 
their health, without any profit to the corporation, the 
court held the governors, who were merely truſtees for 
the poor, ought net to be rated for it. Therefore I ant 
ſatisfied with thy own opinion in faying.that the grounds 
ind reaſoning in the two cafes of ö. Bartholomew and S7. 
Luke are alike. The principle is this, that by flat. 43 
E1is. c. 21 no man can be rated except as an occupier 
dr inhabitant; Mr. Juſtice Yates indeed.ftarted a doubt, 
whether a corporation could be rated as inhabitants or 
occupiers, and did ſay, 1 believe; what has been men- 
tioned, namely that a corporation cannot be an inhabi- 
tant or occupier. This would have been a great autho- 
rity, if the opinion had been given with conſideration; 
but it was immediate, _— .ume to —— 
2 | cr 
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1774. But that point was not eſſential to the deciſion, and all 
———— the court agreed in the determination of the caſe upon 
we the other ground. | ie as 01 055; | 
Gan. In this caſe, the queſtion is, Whether a corporation 
ſeiſed in fee for their own profit; ts rateable or not, whicn 
is a very different queſtion, and depends upon this point; 
whether in law a corporation may not be conſidered 2s 
occupiers or inhabitants? By the ftatute of Eliz. all 
lands and all: real property are rateable to the poor, 
ahd muft have, except in the eaſes juſt mentioned, oc- 
cupiers and inhabitants in conſiderations of fax; 
therefore if a man has no tenant, if he is ſeiſed of lands, 
c. in tee, he is ſaid to oecupy them himſelf or by his 
bailiff; Er. ps gets: a 
| Moſt of the old colleges are extraparochial and upon 
that ground they are not rateable. But except upon that 
foundation there has been no inſtance cited that a corpo- 
ration is exempted from this tax; and I can find no autho- 
rity in point of law which ſays they cannot be rated. 
But there are ſome; that go very far to prove the contra- 
ty. The firſt I ſhall mention, though not the moſt an- 
cient, is the Jronmongers company verſus Naylor, reported 
in 2 Mod. 185, Sir Thomas Jones 85. 1 Ventr, 311. and 
3 Keble 719. which was a diſtreſs for hearth- money: there 
| was no doubt or queſtion in that caſe whether as a corpo- 
ration they were rateable or not; but whether they 
could propetly be ſaid to be the occupiers ; the houſes for 
which the tak was levied never having been finiſhed. 
The court held they were. The authorities from 2 Inſt. 
703. and 1 Fones 187. ſhew, that corporations are rate- 


able both as inhabitants and as occupiers: and if liable in 7 
reſpect of the parties of bridges and churches, they are 60 
equalſy ſo within the purview of the ſtat, 43 Zliæ. c. 2. th 
The nett objection made to this order is, that theſe bl 
art as yield no profit; and therefore ought not to be rated. 5 
The anſwer that is; that the value is in the judgment at 1 
the aſſeſſors. It land nadergoes any alteration, the aſ- PS 
ſeſlors muit take all the circumſtances into their conſide- pe 
ratioa when they are about to fix the value: It would be pu 
an abſurd rule to ſay, that lands not covered with houſes, "4 
ſhould pay the ſame as they did when houſes were ſtand- an 
ing upon them. The rates muſt be 4ccording to the value fo 
ot the thing to be rated; and the duiies increaſe according ap 
to the increaſe of "agriculture of improvement. Eut it gr11 
ſeems a very extraordinary thing fer the college to ſup- kon 
poſe that they are 10 take in all theſe lands and pay no- ; 


thing for them. I do not ſay what value is to be ſet 1558. 
x | them, 
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them, nor will this determination give a ſanction to the 
articular value fixed by the preſent rate: but they muſt 
be of ſome value; and whatſoever the quantum may be, 
I ain of opinion that the college in its corporate capacity 
is rateable in reſpect of it. | 
Mr. Juftice fon. I concur. The premiſſes in queſti- 
on muſt be of ſome value: and as to the quantum, it is the 
province of the overſeers to decide, not the court.—l 
have no idea but that a corporation may be occupiers: as 
ſuch they may have inſpection of the rates; and upon 
an application to the court for that purpoſe, it would be 
no anſwer to ſay, they are an invitible body; for they 
may inſpect them by their ſervants, and the court would 
puniſh a refuſa! by attachment.——As to the remedy of le- 
vying a duty upon a corporation; the books ali agree 
that it can be levied, though they differ in the mode. 


Sheppard in his treatiſe upon corporations ſays, “ if a 


ſam of money be to be levied upon a corporation, it may be 
levied upon the mayor or chief magiſtrate orupon any perſon 
being a member of the corporation. The words are taken 
from Styles 367. and are what was ſaid by Roll C. J. in the 
caſe of the town of Ciieſter. But 1 Ventr. 351. in the 
caſe of the City of London concerning the duty of watet- 


bailage is different, and is thus: © Note, It was ſaid, 
* that for a duty or charge upon a corporation, every 


«> particular member thereof is not liable; but proceſs 


5% ovzht to go.in their public capacity.” And this is the 


right Jaw. In Thursfi-!d verſus Jones, Skin. 27. the corpora- 
tion were cited not by their froper names, but in their politic 
capacity: and the court ſaid, “ it the company had nei- 


* ther land or goods, there was no way to make them ap- 


te pear: but if they food out, then they muſt lie by the 
© heels of their natural capacity.” Therefore the idea 
that a corporation is not liable to be rated, or amena- 
ble by proceſs in reſpect of a rate is not well founded. 

By a late act 17 Geo. 2. c. 38. the remedy of diſtreſs 


is extended beyond the particular pariſh, into other pre- 


eincts, and even into other counties. So that their pro- 
perty is anſwerable though they cannot perſonally be 
puniſhed. | | 

Therefore I am clearly of opinion that as a corporati 
on they are liable to be rated, and that the order of ſeſ- 
fions is good: though, in reſpect of the quantum, an 
appeal is ſtill open if the college think themſelves ag- 
grieved. Mr. Juſtice Milles and Mr. Juſtice Aſbhur/t 
concurred. : 

The court ordered that the order of ſeſſions be quaſhed 
ſo far as the ſame relates to the porter and butler therein 
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15774. mentioned, and that the reſt and reſidue of the n. air 
— — therein contained be affirmed. | 


— 


Tueſday, The Mayor of Lynn, verſus TURNER, 
June 7tn. 2 LD TY . 
. . * RROR from a judgment of the court of common va. 
corporation tor L in an action upon the caſe againſt the corporation 
not repairing a O: Lynn Regis for not repairing and cleanſing a certain 
— rar ret creek or fleet called Dowfhi!! fleet into which the tide of 
ſea flewed and the ſea was accuſtomed to flow and reflow as from time 
r-floxoed (but jmmemorial they fad beru ujed, whereby the ſea was pre: 
os — vented from flowing therein, ſo that the ſaid creek was 
river), 28 from rendered unnavigabie, and the plaintiff obliged to carry 
time imnemorial his corn round about, The declaration conſiſted of nine 
2 4 1 counts: the ſecend count ſtated no ſpecial damage, but on- 
lier, tho* no ly charge 1 generally, that the plaintiff had loit the uſe of 
ſpecial damage his navigation, Judgment by nu il dicit and damages upon 
be ſtated. And ue: * nn: | | 

foying, oa wit of enquiry. | YL | 

From time immemorial they had been uſed” is well enough, without alledgiog that they were 


© 4 2 b 


hound, Sc, rativre tenure, or other ſpecial cagle. 


Mx. Balduin for the plaintiff in error. If any one count 
is bad, the judgmeat may be ſet aſide. Upon the face of 
this record it appears that the locus in quo is a navigable 


count is general without any ſpecial damage being ſtated. 
If ſo, the injury complained of is not the ſubject of an ac- 


reflows it is in the nature of a highway, and is common 
and where an injury is received by a nuiſance or obſtrufti- 


particular damage: ot%erwiſe an action does not lie. 1 
In. 56. Cirth. 191. Crs. Eliz. 664. 3 Co. 73. 


pear that this is a navigable river ? The flowing and re- 
flowing of the tide does not make it ſo; ſor there are 
many places into which the tive flows that are not navi- 
gable rivers ; and the place in queſtion may be a creek in 
their own private eſtate, . 
Mr. Bald ioin. Then it was incumbent on the plaintif 
to ſhewa ſpectal reaſon or tenure why the corporation 
7 
2 Lord Raya. 1089. 1 Salk. 360, 8. M 
8 ** Lord 


| 
| 
| 


river, where the tide flows and reflows, and the ſecond. 


tion but of an indictment. For wherever a river flows and 
3 to all. Davis 56. Sid. 149, 1 Mod. 105. 1 Salt. 357, 


on in a highway, it is incumbent on the party to ſhew a 


Lord Man eſteid. Ex ſaclo oritur jus, How does it ap- 


ought to repair, for they are not bound of common right. 


If ©: Rr Op OOTY 
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Lord Mansfie d. It is here alledged that the corporati- 
on have from time immemorial been uſed to repair. It 
ſtates therefore that they are bound by preſcription, and 
it might be the very condition and terms of their creati- 
on or charter. | 

The three other judges concurred. 

Lot the judgment be affirmed. 


Harweod verſus Goop RIGHT. Leſſee of Rox: 


RROR from the Commm Pleas upon a judgment in 
ejectment of a ſet of chambers in Lincoln's Inn. 


Chief Juſtice of the court of Common Pleas, at the ſit- 
tings after Trinity term, 1973; when the jury found a 
. ſpecial verdict, ſtating in ſubſtance as follows: 


That Jon Lacy of Lincol's-Im Biſq; on the 16th day 
of April, 1748, being ſeiſed in fee of the chambers and 


premiſſes in the declaration of ejectment mentioned, and 


poſſeſſed of a conſiderable perſona] eſtate, and alſo inti- 
tled to the intereſt of 10,000 /, by virtue of the marriage 
ſettlement of his father of the 3d of April, 1688, and a 
priyate act of pailiament, (by which the ſaid ſum of 
10, 000 JI. was directed to be raiſed and laid ont in the 

purchaſe of lands, and which was raifed accordingly, but 
never inveſted in land,) made his will im writing duly at- 
teſted to paſs real eſtates; and did thereby deviſe as fol- 
lows : that is to fay, I John Lacy, of Lincoln's-Inn in 
* the county of Miadieſex, do make this my laft will and 
e teſtament with my own hand, as follows; I give, de- 
< viſe, and bequeath, all my real and perſonal eſtate, of 
&* what nature or kind ſoever, or whereſoever it be, unto 
my dear and well beloved friend, irs. Frances Har- 
te qww29d now of Maitden-Lane in the pariſh of Covent Gar- 
cen, Weſtminſter, and her heirs, executors, adminiſtra- 
ce tors and aſſigns for ever; deſiring her to pay certain 


ff legacies: and I do hereby conſtitute and appoint the 


ce ſaid Mrs. Frances Harwood to be the ſole executrix of 
te this my laſt will and teſtament, revoking all others by 
te meherctofore made.” That in the ſummer of the year 
1756, the ſaid John Lacy of Lincolns-Inn, being in like 
männer ſeiſed as beforementioned, did make and duly 


publiſh another will and teſtament in writing, in the pre- 
; ſence 


The Mayor of 


E : A ſubſequent 
he cauſe was tried before Sir William De Grey, Lord will, though it 
be found to con- 
tain a different 
diſpoſition from 
4 former, if the 
particulars of 
that difference 
de unknown, is no revecation of ſuch former will 
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contents of ſuch Jattef will are. 
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1774 ſence of three ſubſcribing witneſſes, who duly atio ſte- the 
—— ſame. That the diſpoſition made by the ſaid 754n Lacy, 


HARWOOPD 


by the ſaid will of the year 1756, was different from is 
di ſpoſition in the ſaid will of 1748; but in whet pærticu ens 
is unknown to the ſaid jurors; but the ſaid jurors ſay, tha. 
they do not find that the ſaid teſtator cancelled his ſaid wil 
of the year 1756, or that the ſaid defendant deſtroyed the 
ſame; but what is become of the faid will, the jurors 
a ſoreſaid are altogether ignoraut. That the ſaid teſtator 
Fohn Lacy Eſq; died in June, 1767 ſeiſed in fee of the ſaid 
premiſſes in the ſaid declaration mentioned, without iſſue, 
and was never martied. And that the ſaid Elizabeth, 
the wife of the ſaid William Rolfe, the leſſor of the plain- 
tiff, is the niece and heireſs at law of the ſaid teſtator 
Join Lacy. e A 
The queſtion was, Whether the deviſe in the will of 
1748 to the defendant wag revpkęd by the will found ta 
be executed in 1756? 2 5 
' De Grey Chief Juſtice, Gould and Nares Juſtices gave 
judgment in the Common Pleas for the leſſors of the plain- 
tiff againſt the opinion of Mr. Juſtice Black/fone ; upon 
which judgment this writ of error was brought. 
Mr. Davenport for the plaintiff in error. This caſe 
muſt be' decided 'upon two or three leading principles. 
_ Firſt, That as there is a clear indiſputable title in Mrs. 
Harwod under the will of 1748, the leſſor of the plain- 
tiff in ejectment muſt ſhew a ſubſequent title equally 
clear and indiſputable. | 
Secondly, A ſubſequent ſubſtantive independent will of 
lands is not in itſelf a revocation of a former will, nor 


will operate as ſuch, unleſs it contain expreſs words of re- 


vocation, or a deviſe of the ſame lands repugnant to and 


_ inconſiſtent with ſuch former diſpoſition. Cra. Fl. 721. 


Cro. Fec. 04. and the caſe of Hitchin verſus Baſſet, re- 


ported in 1 Show. £37. Hardr. 374. 2 Salk. 592. Comberb, 


90. and 209. 3 Med. 203. Show. Parl. Cęſ. 146. where 
this point was at laſt finally ſettled and adjudged. | 

But Zhirdly, ſuppoſe a ſubſequent independent will of 
lands would revoke a former; yet it myſt appear what the 
For the mere finding 
another will does nat ex vi termini find a repugnant or 


different diſpoſition: and twenty deviſes of the fame lands 


may ſtand together, unleſs they are inconſiſtent. 


. n * 2 


Lord 
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Lord Mansfield aſked the conuſel, if they had conſi- 
dcred whether in point of law the court could grant a 
venire facias de novo after a writ of error brouglit: and in- 
ſtanced two caſes, Haſwell verſus Chalice, and Rex verſus 
Eynaſlon, where the Houſe of Lords had done ſo : adding, 
that the Houſe of Lords could not, as a court of error, 
have ſuch juriſdiction, unleſs the court of King's Bench 
had the ſame. © 85 F 


Mr. Serjeant Hill contra, The notion and doQrine of 


wills, ariſes from the civil law, and js borrowed from it: 

he notion reſpecting exprefs revocations was eſtabliſhed 
by ſtat 27 HF. 8. before which ſtatute there could be no 
will of lands except by cuſtom But preſumptive revo- 
cations exiſted before that act. The notion that a ſubſe- 
quent will*is a revocation of a former, is founded on the 
nature of the inſtrument itſelf; becauſe if it were the in- 
tention of a teſtator that his firſt will ſhould ftand at the 
time of making a ſecond, the latter would be a codicit, 
and not a will. Therefore, wherever theſe are two in- 
dependent wills, the latter is a revocation of the former. 


1774. 
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Junè 10th. 


Sroinburne 15. Ne man can die with two teſtaments; 


becauſe the latter does always inſringe the former, 523, 
S. P. Perkins, ſect. 478. Shep. Touchſtone 410. Hardr. 376. 
per Hale C. B. Apply this doctrine to the preſent. caſe, 
It is found that the will of 1756 was duly atteſted tp paſs 
real eſtates, and that the teſtator, who was eminent in 
the law, had no real eſtate but the chambers in Lrnco/r's 
Inn. This is ſtrong evidence of à change of intention in 
the teſtator, and conſequently ſuſficient to prove, that 
the new diſpoſition was different from the former: other- 
wiſe it was nugatory to make it. At leaſt the execution 
of the ſecond will renders it very doubtful, whether Mrs. 
Harwoed is entitled to any thing; and it js a ſettled rule, 
that where it is uncertain who is to take, the heir at Jaw 
ſhall be entitled. The caſe of Hiteſius verſus Baſſett ig 
in favour of the defendant in error: for the grounds upon 
- which the court decided that caſe were, that there was ng 
"roof of any change of intention whatſoever in the de- 
viſor, or that the ſecond will in any way related to or af. 
ſected his lands. But in the preſent caſe, it is ſufficiently 
found by the mode of deviſing, that the ſecond will did re- 
late to lands, and to the very eſtate in queſtion; becauſe 
he had no other real eſtate; and it is expteſsly found that 


the diſpoſition of 1756 is different from the diſpoſition in 


1748. Therefore under all the circumſtances, this find- 


ing amounts to an expreſs revocation of the will in 1248. 


Lord 


ms * 
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Lord Mansfield. Let it fland for a fecond argument: 
bat I will juſt Rate the ſhort compaſs in which the que i- 
tion lies: Though, as to perſonal eftate, the law of Eng- 
und has adopted the rules of the Roman teſtament, yet a 


deviſe of lands in England is conſidered in a different light 
from a Ren will. For 4 will in the civil law was an in- 


ſtitution of the heir. But a deviſe in England, is an ap- 


| pointment of particular lands to a particular deviſce ; and 


1s conſidered in the natute'o! a conveyance by way of ap- 
pomtment z and upon that principle it is, that no man can 
deviſe lands which he has net at the date of ſuch con- 
veyance. It does not turn upon the conſtruction of the 
flat. 2) H. 8. which ſays, that“ any perſon having lande, 
« Wc. may deviſe.” Fer the ſame rule held before the 
ſtatute, where lands were deviſable by cuſtom. 

It is upon the ſame principle, but carried too far by 


ſubtlety, that there have been revocations determined 
_ contrary to the intent of the teſtator; as where he has 


dee made a feoffment or the like; becauſe that has 
been confirued a new appointment. Such is the 1 


rence between the Reman will and a Yeviſe of lands in 


— 


Eng lend. 


But it may be ſaid, that if there is 8 complete ſecond 


will, it cannot do otherwiſe than revoke a former: tor if 


it is Orily'a variation or ſubtracfian from a former will, it 


is in the nature of a codicil. - Now with regard to land, 


= ſubſequent deviſe of land muſt be inconſiſtent with a for- 


mer deviſe of the ſame land, or the firſt will ſtand as a 


good ſubſiſting deviſe : for if the teſtator gives it to J. and 
does no other act which will transfer it to a third perſon ; 


the original deviſe to A. remains good. There muſt there- 
fore be an inconſiſtent diſpoſition in the whole or in part; 
if there be an inconfiſtency in part, it is a revocation as to 


* 


that part only. As where a teſtator deviſes an abſolute 


| eſtate in ſee to A. and afterwards, by a ſubſequent deviſe, 
- Eives him only an eſtatestail in the ſame land; it is a re- 


vocation to the extent of th difference between an eſtate- 


tail and an eſtate in e. 


In the preſent caſe, the queſtion ariſes upon certain 


acts found by the ſpecial verdict : but the argument has 
gone upon preſumption only: and much has been faid 


which would have been very fit for the jury to have con- 


ſidered. The opinion of he court mutt be guided by 
- concluſions drawn from the fads ſtated, which are; 


That the deſendant had a title by deſcent : but a will is 


found which defeats: that title, It is not found that 


this 


- — 


= vs tc cat is a aa. Pry * 
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this 4414 was revoked, But the jury find that the teſtator 
made a ſecond will. Is it ſtated that the diſpoſition made 
by this ſecond will is inconſiſtent with the deviſes contain- 
ed in the former? No; but they find it to be different: 
and it the verdict had reſted there, there might have been 
a ground of argument to ſay, that different was a general 
fiading applicable to the whole will, and therefore it mutt 
mean totally different. But the jury go on to ſay, that 
they do got know wherein the difference conſiſis. If the jury 
cannot find it, the court in ſuch a caſe cannot preſume 
the difference. The jury might have had evidence to 
prove an inconſiſtent diſpoſition or circumſtances to lay 
a fair foundatation for preſuming it to be ſo, as (poli- 
ation or the like: but no ſuch circumſtance appears; they 
merely find a ſecond will, and as to what alteration it 
made in tne former, they ſay they are totally ignorant. 
How then can the court ſay it? For the court cannot pre- 
ſume to ſay any thing. The mere circumſtance of mak- 
ing a ſecond will, is not in itſelf a revocation of a former: 
for the teſtator may cancel ſuch latter will, and it has 
been ſettled that if a man by a ſecond will even revoke a 
former. yet if he keep the firſt will undeſtroyed, and af- 
terwards deſtroy the ſecond, the firft will is revived, In 
this caſe the jury do not ſay a ſyllable as to the ſecond 
will being in e//e at the time of the teſtator's death. The 
matter ſeems to me to lie here, It muſt be ſhewn that 
upon this ſpecial verdi& the jury have found the ſecond will 
to be in ſome particular repugnant to or inconſiſtent with 
the firſt : whereas the only reaſon that has been aſſigned 
for ſuppoſing it to have been different from the firſt, is that 
the teſtator made another will. | 1 
Afterwards in Mich, Term it was argued by Mr. Wal- 
lace for the plaintiff, and Mr. Lee for the defendant, when 
Lord Mansfield, after ſtating the caſe, delivered the opi- 
nion of the court as follows: 
Each party inſiſts that upon this ſpecial verdict there is 
a title found in their favour : The plaintiff (now defen- 
dant in error) ſays there is a clear title for him, as Air at 
law; the defendant, that there is a clear title for her, as 
devi ſer: and neither party has contended, that there is 
any ſuch defe& or repugnancy in this verdia, as to render 
it uncertain for the court to proceed upon it, and I think 
eghtly for there is a title found for one or the other. 
or has either ſide moved for a venire facias de novo; if 


they had, this court as a court of error could have granted 


it. | 
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vil, either 
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will, de de ſ- 
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former, it ſub- 
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In conſidering this ſpecial verdict, the duty of the 
court is to draw 2 concluſion of law, from the facts found 
by the jury: for the court cannot preſume any fact from 


Goopuigur- the evidence ſtated. Preſumption indeed is one ground 
1 of evidence; but the court cannot preſume any fact. In 


caſe the defendant had been proved to have deſtroyed this 
laſt will, it would have been a good ground for the jury to 


find that this was a revocation. But the jury on the pre- 
ſumption muſt have found the fact. So with regard to 


all the other circumſtances, ſuch as the preſuming it to 
be in her hands, and that there were three attefting wit- 
neſſes to the will: theſe would have been proper for the 
jury to have "conſidered ; but we are confined to the 
ſacts found by them: which are as follows: | 
They have found the defendant ta be heir at law of 
John Lacy : as ſuch he would have a clear title if there 
were no other claimant by ſettlement or will. The title 
of an heir at law is not to be defeated by conjecture, am- 
biguity, or uncertainty ; and even where there is proof of 
a will having eyifted, which however does not appear, the 
tourt cannot ge into conjecture what it is probable” the 
teſtator may have done by that will; but it muſt be ſhewn 


to contain an aQual expreſs deviſe which diſinherits the 


heir at law. But in the preſent caſe, the jury have found 
à clear title againſt the heir at law: for they have found 


z good ſubſiſting will, properly atteſted, and an expreſs 
deviſe to the plaintiff in error, concerning the conſtrue- 
tion of which there is no donbt. For even in the caſe of 


an actual deviſe, a proper meaning, as I have before ſta- 


ted, muſt he found to diſinherit the heir at law. Here a 


clear deviſe is given againſt him: therefore he muſt get 
rid of this title, and prove his own by other facts to he 


found in this verdict, which if it were the truth of the 


caſe he might do, either hy ſewing that the will under 
which the devifee claims is revoked, or that the teſtator 
had no power to deviſe. In this caſe there is no diſput⸗ 
as to the teſtator's power tp deviſe: therefore a revocatt- 
on muſt be ſhewn, and the mode of doing that is by ano- 
ther will. But that is not all; for he muſt ſhew in fact, 
they it was reve#ed by another will which /ab/i/ted at the 
death of the teſtator, becauſe if a teſtator makes one will 
and does not deſtroy it; though he makes another at any 
time virtually or exprefsly revoking the former; if he at- 
terwards deſtroy the revocation, the firft will is ſtill in 
forcc and good. „ Ot RY R 
8 But 
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But What is there in this caſe to ſhew, that the will of 
1756 cver revoked the deviſe of the chambers in queſti- 


vi? The plaintiff in the original cauſe reſts it on two 8 
greencs: Pirſt, that there is a contrary deviſe, if it can g,, | 
be made but; the clear anſwer is, if there is a contrary 


deviſe, it is again? the heir. But it is contended. thar, 
becauie the jury ſay there was a different diſpoſition, the 
court is to preſume that there was à different difpoſition 
of the ſubject-mktter in queſtion. Properly ſpeaking, 
another will cannot exiſt without there being a difference: 
becauſe, if it be exactly the ſame, it is no more. than a 
duplicate or a republication of the. firſt will: the jury 
therefore finding it to be another will, ex di termins tay, 
it was different. 3 8 e 

It is neceſſary in a perſonal teſtament to make an exe- 
cutor, but not ſe t6 a deviſe of landsy' which muſt be 
revoked expreſsly by a ſubſequent will. The jury here 
have not found any revocation of the former will: nor 
is there any in point of law; for the mere circumſtance 
of making another will is not virtuaſly a fevocation of a 
will of land. Ican ſee no difference between the cafe of 


Killigrew's will and this. For in that caſe, the jury, 


by ſaying there was aliitd teſtament en, certainly found a 


difference: here they ſay it was different; but add, that 


they do not know in what the difference conſiſts : this 
ſpecial verdict therefore does not find a revocation. 


The ſecond ground the defendant reſts upon is this; N 


that it is uncertain whether the will be revoked or not: 
and where the heir at law claims, his title ſhall never be 
taken away by an uncertainty. But this is all a fallacy ; 
for here the deviſee does not ſet up an uncertainty; ſhe 
ſhews a clear title under the will of 1748. On the 
contrary, it is the heir at law who ſets up an uncertain- 
ty againſt her. Upon'the whole, I think the jury have 
not expreſsly found that the deviſe of the chambers in 
— will of 1748 revoked by the will in 1756. There- 
fore; : rk 
Let the judgment be reverſed. 


Afterwards, upon àn appeal to the the Houſe of Lords, 
the judgment of the court of King's Bench was aſfirm- 
ed: the.barons of the Exchequer attended (except Mr. 
baron Perrot) and were all of opinion with the Judges 
bf the King's Benth. Paſch, 15 Ces. 3. % 
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Same day, St. Jour ver fus Biſhop of Wy OK. 
One peſſeſſed of LRROR from the Common Pleas upon a judgment in 
three Ipec ies of Qrare impedit of the advowſon of the chuich ct 


eitates in the So . - | ? . 5 
count of . Aueltigont alias Motfon Eqft Dran, and Lacher iy in the coun- 


wiz. Cnc by ar ty of Southampton, claimed by the pla intiff in error, unge 


ack bl x grant made 10 bim in feeg 2d B. ede, 17756, by 1: 
exocuio.y in part Braug ton De. ves, widow of Sir Brian Broug htonn Deves 
and a luira deceaſed 5 who claimed fuch advowſon as deviſee under 


= nn ae” the will of her late fuſband Si Brian. The cauſe was 


pletely exccured tried at the afſizes holden for the county of Southampton. on 
by a zeceat con- the 26th of Fuly, 1773, when the jury found a ſpecial 
eto ho, vnc end in ſubſtance as follows: 1 

as fotlows ; „ &. That on the 1 zth of June, 1163z Sir Brian con- 
All che ma- 4. tracted by articles of agreement with Sir 7 Jowas Gule- 
or, mel” 6, 4anſe, for the purchaſe f the manor of Chper Clatford 
6 — ad in the county of Hans, in conſideration of 10,0001. 
2 hercdita= 44 the purchaſe money to be paid, and the conveyance 
e County of l „ completed, on or beigre the 25th of March, 1764. 
for the h-. © hat op the 30th of Ofober, 1763, Sit Brian further 
« chaſe whereof: se contracted by art les with the honorable 7 homas Pitt, 
„ Have alics- „ for the purchaſe of the manor of Abbots Ann, and alſo 


deere, „ the advowſon of the pariſh church of Abet, Arn in 
» or in lieu "y the couniy of SqutFampron, 1 conſideration of 24,000 J. 
©, thercof, the .« 5000. being puis in fat, and the remaining 1.7900 /. 
„ ſing by the © tobe paid at the time of completing the purchaſe and 
nale of my #* executing the conveyance ;z which was to be on or be- 
* rcal eſtate iu. s fore the 2 gth af March, 1 764.—0 That on the 10th 


«Ev win £44 of Febrraty, 1364, Sir Bries purchaſed of Tano, 
directions for „ Fuller and others, and took a canveyance to himſelf 
_ completing the & jn ſee of the adwow n * of Motiisſant in the county of 
COD) 4 Hants, in conſide m tion of 2500 J. the money being 
purcoaſe of e paid down and the deed executed on that ſame day.” 
which was T bat being fp feiſed in ſee of the ſaid advowſon of 
compleaily  Moattisfont ; and being entitled in equity to the ſeveral eſ- 
ed be- 7 6 X E 
tore the mak tates cantratted pr by the ſaid articles, which then re- 
inz of the willj mained to be carried into execution, and being ſeiſed in 
alt puts, ſee / of divers manors andeſtates in the county of Stafford, 
ngand of certain copyhold eſtates of inheritance in Sufpo/t, 
and of :a:fmall frechold eſtate in the copnty ,of Sa/ep, and 
ſeiſed for his life (wnger his marriage ſettlement) of divers 
manors and eſtates in the county ot Cheſter, with remain- 
Aer to his firſt and other ſons ſucceſſively in tail male, (ſub- 
jor her jointure of 1000/7. a year, and to one other 


ointure of 10001. a year to his mother,) with reverſion 
himſelf in ſee; and being likewiſe ſeiſed in fee of a 


real 
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real eſtate in the county of Linco/n, which he had con- 
wattcd to ſell by articles to George Faller Tuffa?!,, Efq;' 
in conſideration of 27,000 JI. which were iv be paid 
on . completing the purchaſe z Dip, on tue. 21 ft May, 
1764, duly make ahd publiſh his laſt will ard teſtament; 
Wherein aiter bequeathing bis dwelling- houie in town, 
together with his jewels, plate, houſehold furgitnte, Tc, 
to his wile Lady Mary Broughton Derves, her heirs, exe- 
cutors and adminiſtrators reſpectiyely, to and tor her and 
their own proper uſe and benefit; he proceeds thus: 
% Aiſa give, deviſe, and bequeath d my ſaid wite and 
“ her heirs, to and for her and their own proper uſe and 
% benefit,” all the manors, meſſuages, ADVOWSONS, 
farms, lands, tenemeuts, hereditcments, and real eftat> what- 
fecver, ſituate and being in the county of RANTS, FOR THE 
PURCHASE WHEREOF | HAVE ALREADY CON- 
TRACTED AND AGREED with al and every the apfur- 
Zenanccs, and all my right, titie, and intereſt, in and lo the 
ſame; or IN LIEU THERECY th ole money ar ſing by the 
fate of all my real eſtates in the county of Lincoln, ang 
SUCH FURTHER SUM AND SUMS of money as toget her 
with the rmney arifong jrom juch fale ſpall be ſufficient to ena- 
die my ſaid wife or her heirs to COMPLETE the [coeral 
CONTRACTS I haye, made as aforejaid, for the purchaſe of 
the SAID ESTATE AND PREMISES in the rourty of Hlants; 
in truſt nevertheleſs to COMPLETE the ſaid PURCHASES 
and to procure. aud take CONVEYANCES of the ſane ef 
tates, in the county of Hants, to her and their own proper 
fe and benefit. He alſo gave to truſtees, and their heirs, 
all and ſingular 2, manors, meſſuages, advow/ons, farms, 
lands, tenements, tithes, hereditzments and real eſtates 
whatſoever, ſituate, ariſing, and heing in the counties of 
Stafford and Cheſter, or either of them, to the uſe of his 
brother Tomas Delves fot life, with remainder to his iſſuè 
in ſtrict ſettlement, with divers remainders over: And 
then, after certain pecuniary legacies, the teſtator gave 
all the reſidue of his perſonal eſtate to his brother the 
ſaid T homas Detves, RE 8 855 
e That the ſaid articlet ef the 13th June, arid of Oc- 
tober, 1763, were in force at the time of mating. his ſaid 
will, and that fince his death, the reſpective premiſſes 
had been conveyed to Lady Broughton Delves. That at 
the time of making his ſaid will, Sir Brian was ſeiſed of 
rio other advowſoh in the county of Southampton, except 
the advowſon of Motti font, compriſed in the conveyance 
of toth of February, 1764: nor had he contrafed for the 
pitrchaſe of any manor; meſſuage; advow/on, &fc. in the 
| ; county 
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county of Sout hampton, which reſted in contra#, other cht 
thoſe mentioned in the articles of 13th of June, and the 
30th of OHober, 1763: Nor was he ſeiſed of or entitled 
unto any advowſen or advowſons in the counties of Stafford 
or Chefter. That on the iſt of February, 1766, the ſaid 
Sir Brian died without revoking or altering his ſaid will, 
and without iſſue: leaving Thomas Delves his only brother 
and heir at law, naw Sir T kihas Broughton, That the 


ſaid Sir Thomas Brolgſiton, on the 6th of June, 1772, con- 


veyed the advowſon of Mottisfont to Robert Hill clerk and 


his heirs for the ſum of 3825 . 

The queſtion ariſing upon this verdict was, * Whether 
ce the ſaid advowſon of the church of Mettisfont poſſed to 
% Lady Broughton Delves the teſlaters awidotb, by virtue of 
«© that clauſe in his will, whereby the teftator gave and de- 
dvi ſed to his ſaid wiſe © all manors and meſſuages, ad- 
« vowſens, Ic. in the county of Hants for the purchaſe 
& whereof he had centracted and agreed : for if not then 
* the ſaid advowſon, being undiſpoſed of by the 


„ ſaid will, deſcended to the ſaid Sir T homas Broughton 


« as heir at law to the faid teftator ??P—The court of 


| Common Pleas were of opinion, that the advowſon of Mot- 


tisfont did not paſs by this clauſe to Lady Broughton Delver, 
and gave judgment for the now defendant in error, upon 
which judgment this writ of error was brought.—This 
was argued twice, firſt in Fafter term, 1774, by Serjeant 
Chen for the defendant, and now in this term by Mr. 
Mansfield for ane, and Mr. Dunning forthe detendant. 

For the plaintiff it was contended, that this was an ex- 
Preſs deviſe to Lady Broughton of the advowſon of Mot- 
"tisfont it being ſituate in the county of Hants, and not only 
contracted fir, but actually conveyed to the teſtatar before the 
making of his wwz/l : that a contrary conſtruction would 
render the word ! advowſons” in the plural number of u. 
effeft ; the teſtator not having contracted for any other ad- 
oxvſon in Hampſbrre except the advowſon in queſtion, and 
that of Abbetl Ann: and therefore that the rule of law, 
which in the-expoſition of all inſtruments, and more ef- 
pectally of wills, prefers ſuch a conſtruction as will give 
effect to every expreſſion in them, ought to prevail in this 
cuſe.—To this point was cited the cafe of Mirr// verſts 
Nichols. 2 Bulſlr, 176. where © « teſtator, having tbo 
&« ſeveral tnoictiet of lands by ſeveral pufelibſes in Kent and 
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* in Effex, deviſed as follows: And ar to my moteties, I 


« deviſe all my moieties in Kent unto B.” and made no — 


mention of the moiety in Effex but the court held that 
bath fafſed, for the words being“ All is moiettes,” the 
intention of the teſtator could not otherwiſe be ſatisfied. 
So in the caſe of Thorpe verſes ' Thompſon, 2 Leon. 1 20. 
Ander. 158, S. C. where A. purchated land of B. but 
bojore any conveyance executed B. ſold the land to C. and 
then A. conveyed to C. who being thus ſeiſed devifed it 
thus: I bequeath to R. my ſon, all my land which I pur- 
chaſed of B.“ whereas in firiftneſs of law he purchaſed 


them of A. by virtue of the conveyance made to him by 


J. But thę court held the deviſe good, it being a ſuffi- 
cient deſcription of what land the teftator meant. og | 
cited likewiſe the caſès of Chefter verſus Cheſter, 3. : 
Vm. 56. Goodright, on the demiſe of Paul, v. Faul. 2. Bur, 
1089. and Dyer 376. And agreeable to the doctrine laid 
down by theſe authorities, inſiſted, that, in the preſent 
caſe, the words contratted and agreed for ought not to 
be conſtrued reffridtive of the general expreſſion All 
my manors, lands, meſſuages, and ADVaWSONS, ſo as to 


exclude the - advowſor atiually purchaſed; becauſe, in 


ſtrictneſs of language, no eſtate can be ſaid to be pur- 
chaſed without being firſt contracfed and agreed for. But 
further, the teſtator's intention to deviſe the advowſon in 
queſtion, which ought to be the rule of conftruftion in 
this caſe, ' was manifeſt, from his uſing: the word advor-' 
ſons in the plural number; and again from the expreſſion 
* 2:ready”. which was a ſtrong proof that he meant to in- 
clude all the real-property in Hamfſbire of which he was 


then the owner. That inthe common acceptation and 


meaning of the words ** contracted and agreed for,” there 
was no diſtinction between them and a furchaſe, and that 
in equity ſuch a contract would be a very good purchaſe, 
On the part bf the defencants it was inſiſted, that an 
heir at law ought not to be difinherited by any other than 
a nereſſary implication + that in the preſent caſe, the words 
e. for: the purchaſe whereof I have already contratled and 
* agreed could not by any nerefſary inference be extended 
to relate to a purchaſe aii rompleted ; nor indeed by 
any poſſible conſtruction whatſoever, unleſs a contract 
executory means the ſame as a contract actually execut- 
ed. That ſuch an interpretation would go the length of 


making them include any putt haſe however diffant, as 


well as of a more retent date : in which caſe no line can 
be drawn between a ſpace of three months, and one of 
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inſtant; of the purchaſe being completed, or. mult continu? 


applicable to it for ever. hat if no other circuniſtance 


owever was ſufficient to explain the teſtator's meaning, 
the words immediately following the words,” ** agreed for” 
pero, themſelves deciſive; namely, “ar in lieu thereof, 
'© the whoſe-money ariſing from the ſale, Wc, as together, 
% Ec. ſhall be ſufficient tp enable my ſaid wife, Fc. to com- 
& plete the ſeveral, contract as aforeſaid.” The eſtates 
therefore meant to be deviſed by the teſtator as included 
under the above deſcription; muſt bf neceſſity be ſuch on, 
the contraets for the purchaſe of whith were ſlill ſubfiſting, 


and, which might or might not for ever remain incom- 


plete at the option of the teſtator's wife and her heirs; 
the money given in lieu thereof amounting in the one caſe 
to a full ſatisfaction, and in the other to the expreſs ſum 
requiſite to complete ſuch contrafis. Again; the ſubſequent 


direction to Lady Broughton, to procure and take proper 


conveyances of theſe eftates, excludes all poſſibility of 
ſuppoſing that the teſtator had in contemplation at the 
time of this deviſe, a reference to an eſtate, — 


which no contract was ſutf/ting, for completing the purchaſe 


of which no money 2vas due, of which no. conveyance remain- 
ed to be frocured.or taken, but which had before the making 
of his will been completed, | purchaſed by, and conveyed 10 
the teſtator. That no deduQion to be drawn from the 
teſtator's uſing the word. advovo nf in, the, plural num- 


ber could avail the plaintiff in this caſe ; becauſe the ſame 
expreſſion is uſed by him in the deviſe of his Staffordſhire 


and Cheſbire eſtates, where it appears, that he had n ad- 
dotoſ en at all. On the contrary, it was plain from this 
circumitance, that the teſtator meant to uſe it merely in à 
general and comprehenſive, not in any particular ſenſe.— 
That even the common prefumptici that the teſtator does 
not intend to dre inteſtate as to any part of his eſtates 
could not obtain here, as he had actually done ſo in reſ- 
pect of his eſtates in_Suffo/k and Sabp!? that there was as 
little ground, therefore tor ſupplyiag a difpoſition' of the 
advowlon of 'Mottisfont abobt which the will was likewiſe 
perfectly ſilent, as there would be of. them: that in ei- 


ther caſe it could be founded in conjeQure, only, which by 
_ ho rule of law is ſufficient to diſinherit an heir at law. 


ord Mansfield. , If this queſtion had come before the 
urt preciſe] y under the ſame circumitances as it did inthe 
: R 22 * 8 ; caſe: 
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ſcore years. For the reſting in conirudt being a de- 
- fignatio. Fei muſt ceaſe to be applicable to an eſtate on the 
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caſe of St. ain verſus Errington *, the opinion given 
tien, would have no influence upon the opinion that is — 


ow to be. given. On the contrary, the judgment which 
has ſince been delivered by the court of Commer Pleas 
would conſidetably ſhake that deciſion. my 

An heir at law cannot be diſinherited by conjecture. 
It can only be done by expreſs words, or by an implica- 
tion which manifeſtly indicates the clear intent of the teſ- 
tator, upon & fair conſtruction of the whole contents of 


* 


the willz to give the eſtate from him. Te 
T have ſtruggled as much as I could: to agree with the 
zudgment of the court of C. b. in this caſe; and I thought 
jJeſterday I had perſuaded myſelf todo fo: but upon read- 
ing the whole of the will attentively, and finding the cir- 
cumſtance of the money ſuppoſed in the argument to be 
given by way of equivalent; to be founded on a miſtake; 
I cannot ſatisfy: mytelf to: rejed the words of the teſtator 
in this caſe. , He has made uſe of the word © advowſons,” 
and the whole diſpute is, whether the word © advow ſonsꝰꝰ 
ſhall be underſtood to mean advow/ons, ſo as to convey 
an idea, that the teſtator underſtood the real force of the 
expreſſion at the time; or whether it is to be rejected, as 
being merely inſerted by him among other general words; 
without any particular meaning or. intention annexed to 
it.—If it is to be underſtood as applied to theſe two; there 
15 no doubt blit it will include the rEcent purthaſe, and in 
that caſe there is an end of the queſtion. Io be -ſure; 
there might be caſes, where from the-ſubje&-matter, it 
ought to be rejeded; but the preſent is a caſe under very 
particular circumſtinces. It is manifeſt from the facts 


ftated in the ſpecial verdict, that the teſtator's object was 


to buy eſtates in Hampſhire ; and to enable him in part to 
do fo, he intended to ſell his eſtates in Lincolnſbire: and 
all this was upon one plan, which he was - carrying irto 


execution, and wiſhed to complete in as little an interval 


is circumſtances would admit of. The dates of the ſe- 
deral tranſactions are very material. 


H 2 ö * On 


n 
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St. Jobs verſus Errington, Hilary tert 13 Ges. 3. was 20 action of ce- 
venant for a def-& of title in the CONVEFAance of the 2d of December, 1766. 
{the living being then full); and on a caſe referved in B. R. the court 
were of opinion that the advowſon, paſſed by the cuil, and ther-fore the 
Utle was good. Bat the deviſe reſpecting the Cheſbire and Staffordſbire 
lates, and the fact of the teſtator having zo advewſea in either of thoſæ 
ftountrics, though he there likewiſe uſes the word “ advc-ſ among} 
vider genere Mord, made no part of the caſe then before the. gourgs. © 
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On the 13th of Jun, 1763, he contra gts for lands ain 


Hampſbire to the amount of 10,0004. the money to he 


paid, and the eſtates conveyed on or before the 25th of 
SS MG io on nts 3 hore gig, iyad ant 6 
On the 3oth of October, 1163, he articles for other 
eſtates in Hampſbire, including an . adowſon : he 'fays 
7000 J. in part, and the refidue of the purchaſe money 
being a ſum of 17,000 J. was to be paid and the convey- 
ance executed on the 25th'of March, 1764. In the in- 
termediate time, that is, on the 10th of February, 1764, 
be purchaſes the auuotuſan in gueſtran, and has an immediate 
conveyance made to him upon payment of the purchaſe 
money. 51 Sh or Hain e e, 
So that there are three ſpecies of eſtates which he had 
to diſpoſe of. One, by articles that reſted 2, elly execu- 


tory. another by articles not | wholly executory, nearly a 


third part of the purchaſe money having been paid: and 
x third that had been carricd into execution by a very re- 
dent conveyance. On the 24th of May following, Sir Brian 
makes his will. Whoever drew this will muſt have been 


privy to theſe recent contracts: one was totally executory, 
one executory in part, and a third a complete contract, 
He thought to include the whole under one deſcription: 


therefore, to ſhew ſuch general intention of the teſtator, 
he ſays for the purchaſe whereof I have ALR EAD Y con- 


*. tratled and agreed” not for the purchaſe whereof 1 


have oxLx contracted and agreed.” He did not in- 
tend any future purchaſe ſhould paſs; but only thoſe he 


had recently entered into. If he had ſaĩd “ only contract- 
ed and agreed,“ the purchaſe of Mr. Pitt, of which great 


part of the purchaſe money had been advanced, would 
not have paſſed; becauſe that contract and agreement 


was more than made, it was partly carried into execution. 


He puts in the word ©. advoryſons,” Shall the meaning 
of this word be excluded becauſe he has uſed the expreſſi - 
on © for the purchaſe whereof I have already contracted 
& and agreed?” Has he in fact leſs agreed for a recent 
purchaſe, becauſe he has actually completed it? In point 
ol intention | think it is impoſſible to conceive that he 
meant to except the particular adyowſon in queſtion. An 


argument was vreatly relied on that. would have been 


very ſtrong indeed, if it had been well founded ; which is 
this, that he could mean only to include the executoty con- 
tracts, becauſe he has given in feu thereof the money to 
ariſe from the ſale of the Lincolnſbire eſtates. Now every 


* equivalent muſt be ſuppoſed to be | co-extenſive with the 


thing for which it is intended as an equivalent. It has 
been 


- 
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of the Linco uſbire eſtates would juſt amount to the pur- 
chaſe money of the eſtates under contract executory in 
Hamþſhire. But on looking into the will, the fact does 
not warrant the aſſertion; for though the words are“ in 


been ſaid that 29,000 J. the money ariſing from the ſale 
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*/reu thereef®” which implies an alternative, yet he cout. 


not mean to ſubſtitute the one for the other; becauſt 


7000 J. had been paid in part of one of the eſtates, and 


27, 00 l. was the ſum that remained to be paid in ordet 
to complete the ſeveral purchaſes, The ſam of 27,001. 


therefore is in fact 7000 J. ſhort of the. real value aud 
Purchaſe money of the eſtates under contract; conſe- 
quently it could not be intended as an equivalent for them, 


but only as a fund to complete the purchaſe. 


The whole queſtion depends wit this ſingle point, 
wall 


| whether there are words in the ſufficient to paſs the 


advowſon in queſtion, If there are not, the heir cannot 
be diſinherited. But here the word Advowſfonr? is 


uſed ; and in order to decide for the heir, we muſt entire- 


ly reje& it. I do not think we are at liberty todo ſo ; be. 


cauſe I think the teſtator meant the word advawſons ſhould 
have its full force and effect: and no argument ariſes from 
his having inſerted the ſame word in the deviſe of his 
other eſtates, where in point of fact there were no ad- 
vowſons: becauſe his object was to diſpoſe of all he was 
poſſeſſed of, Therefore I am of opinion that by the word 
% adugwſons,” both the advowſons paſs. ws 


Alton Juſtice, The great ſtreſs of argument in C. B. 
was upon the words “ in lieu thereof, Cc.“ making an 
alternative deviſe... I think it clearly otherwiſe ; and that 


it was intended only as a fund to complete the purchaſes. 


which the teſtator had agreed for with Sir 7. Gatehouſe 


and Mr. Pitt, and had no relation to the advowſon alrea- 


dy purchaſed. Therefore I concur in opinion with his 
lordſhip, that by the clear intention of the teſtator, and 
upon the plain and manifeſt meaning of the words, both 
the advowſons do paſs. Re bo hal Cooled ons 
N. Juſtice Witte. I am of the ſame opinion. 
Mr. Juſtice A/bhur/i, I am of the ſame opinion, 
Pr 0. 18 GOL 


— 


Let the judgment be reverſed. 


| Upon a writ of error in the Houſe of Lords the judg- 
ment of the court of King's Bench was affirmed, * 
| | | BY The 
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June 8h, he Mayor of KingsTaAan upon HULL. verſus Ron vn. 


oe Sh, 


cord Ma We 1 s - ; 1 4 . > #&F . . . . ? 
der a un ration conſiſted of: fix counts, ſtating, that the plaintiffe 


preſum 1 | . . . 1 e + 5 
was founded on Pecified in the particular counts, imported into the port 


350 years; and ed, c. and being liable, 4 - 
eJudgcd by the general iſſue pleaded, the plaintifly at the trial produced 


ing the water-bailiff, eyery eight or fourteen . days, to . 
an account of all monies receiyed by him for the uſe of 
the town, to the chamherlain; with a direction to the lat- a 
ter, to keep theſe. accounts ſeparate from his other re- 
ceipts: then followed a particular account of tt eſe mo- F 
nies ſo received from 1545 to 1646: other entries, from 8 
1649 to 1678, af perſons who had rented the office of 
Water-bailiff: an account of the dues. for, three years in h 
1526; and concluded, by the. parol teſtimony of ſeveral p* 
witneſieſs who had paid the duties. in queſtion from the 8 
year 1734, together with aun, eſtimate | of repairs done by * 
the corporation valued at 15, 00 On behalf of the de- be 
fendant contra, it was obſerved, that the earlieſt book of E 
the corporation was 16 Ed. 3. and, the date of their origi- 4 
nal charter of incorporation 27 Ed. 1. a fuli century ſub; 10 
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bi et, & c. quod habeant portum fubtus eandem villam Tha, Mayer of 


dudum wocat' Sayercreck jam Hull, x per petuum annexum verſas 
vi//e, ita quod poſſint gdificare domas Ratas et ſtajethas, ad Hens, 
ſmendalionem, deſenſſanem et ſalvatignempiliæ tradifg. To this . 
it was anſwered, that an uſage of three hundred years was 
a ſufficient ground to preſume a grant of the duties in 
conſideration of repairs, which it was jn proof the corpo- 
ration had conſtantly done from the year 1441 to the time 
of bringing the action. Mr. Juſtice Gguld jn his direction 
to the jury ſaid he thought, and thereſore left it to them 
to ſay, whether the words portum DUDPM vc Sayercreek 
1AM Hull did not imply that the port fo called was an ex- 
ing port gefore and at the time of the charter 5 Ric. 
2. rather than' a ergation of the port: and alſo, whether 
they would not conſider the uſage from the year 1441 ta 
the time of the action brought, a ſufficient ground to pre- 
fume a grant of the duties between the 5 Ric. 2. (anne, 
1382) and the year 1441, The jury agcorgingly found a 
yerdi& for the plaintiff, * 1 

Mr. Wallace and Mr, Davenport ſhewed cauſe. There 
are two queſtions. 1M. \V hether a grant can be preſum-; 
ed at all? 2d. W} ther under the circumſtances of this, 
caſe a grant ought to be preſum<d?.--1ſt, Circumſtances, 
within time of memory may be a foundation to preſume 
4 grant. In the caſe of Powell v. Milbanke* a grant from # Cram Lord 
the crown was preſumed ; though within time of me- Manifeld, Sit- 
mor y. | WSS 
\ | | . FE 24 1 | mas term, 

In 2 Show, 47. Rex v. Carpenter evidence of conſtant 172. The 
payment and an antient table of, duties was held ſufficient 3 declar- 
ground to preſume a grant cf wate!-bailifs duties {as in 8 
| dj, wy this ed. On non aſ- 

Jun: pfit pleaded, it appeared in eyidence, that the chapel of Chefter le Street, in the county 
of Durham, was in the crown from the diſſolution to the time of Fec. 1. who by letters 
patent under the ſcal of Tagland, bearing date the 26th of July, 1618, granted to Sir Famer 
Ouchterlony and Richard Gurnard. theic heirs and 7 All tbat the deanry, prebend, 
reQory and vicarage of the collegiate church of Chefter e Street, in the biſhopric of Dur- 
ham, with the following Exception. xxceptis- tamen ſemper et extra hanc preſenter 
conceſſionem noſtram nobis herefibus it ſucceſſoribus noſtris omnino reſervatis omnibus 
Th et ſingulis advecaticnibus donationibus liberis ditpcfition!bus et "a perſonal. om. et ſingul. 
* eccleftaſticar. viear. capell. et al, heneficior, eecleſlaſticor. g orumcumg z præmiſſ. ſu- 
perius per preſentes pi zc-nceff, aut alicvi inde parti vel parcellæ quoquo modo ſdectant. 
le . ertinent. incident. appenden. vel incumben.”? | 8 op | 

In 1629, anne 5 Car. I. the premiſes came by meſne conveyapęes to the Hedewerth fami- 
ly, who iftetwards granted to Sir Ra/ph Milbanks - That in 1694 Mr. Hedpvorth preſented 
Mr. Conyers to the curacy of Cheſter le Street, and that in 1735 Mr. Lambe was preſented 
by a delcendymt of the Hedgverth family, and continued in, poſſeſſion till He when Sir 
Ralph Milbanke preſented the defendant. Upon theſe facts, one point igfiſted on by the 
Plaintiff was, thy the exception in the grant left the title to this curacy in the Crown. 
But Lord Mansfield left it to the jury to ſay, whether-from the two adverſe nominations, 
and poſſeſſion under them, by the Hedworth family, they would not᷑ preſume a grant from 
the erown of the right of preſentation 10 the efracy, The jury -prefumeg a grant, and 
found 2 verdiẽt ateording ly. 8 os r 1 | 


erca the port; but granted no duties. The words of this 
Charter 5 Ric. 2, were as follow : Conceſſimus quantum in — 
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this caſe) on coals to the city of London, though the nf? 


— of them was within the time of legal preſcription —t1 


Varren, ex dim. Webb, v. Grenville, 2. Str. 1129. an item in 
an attorney's bill to make a tenant to the ræcipe was held 
ſukicient evidence of the deed in ſupport of a recovery 
of forty years ſtanding. But 12 Rp. +. Crimes v. Smith, 
and 12 Rep, 's. Bedle v. Beard and others are in point. 
Therefore antient poſſeſſibn is clearly a ſufficient foundation 
to preſume a grant from the crown within time of legal 
r FF 

2d. Whether in this caſe, a grant ought to be preſum- 
ed? If antient ooffeilion is a ſufficient ground, the corpo- 
ration have unqueſtionably been in pe en of theſe du- 
ties 300 years and upwards, namely, from the year 1441. 
The water balliff's table is of that date, and that alone 
clearly could not be the origin of the claim. It is further 
in evidence, that the corporation have conſtantly repair- 
ed the port at an immenſe expence, which is a one 
ground to preſume a. legal title. Therefore, if a grant is 
preſumable, it ought tobe preſumed in this caſe. f 


307. The charter 5 Rich. 2. is a grant of an antient 


port then exiſing and not the creation of a new port: The 
words are Portum DU DM woecat” Sayercreet IAM Hull - 
which ſhews that it had: before been known by the name 
of Sayercreek, and was not then for the firſt time erected 
and made a port. If ſa, the grant incidentally carries the 


duties along with it, and ithe conſideration of the repairs 
Is a good and valid: confiderarion. a 


Mr. Dunning, Mr. Lee, Mr. Wiiſcn, and Mr. Norton 
ee, Eo to Os 
tft. The queſtion is not, whether in any caſe a grant 
is not preſumable; becauſe every preſcription carries in 
ſelf preſumption of a grant; and in this aſe, it the date 
of the charter had been antecedent: to the time of legal 


memory, the jury might very rightly have preſumed a 


grant of the duties. But the queſtion is, Whither an 


uſage which muſt have had its commencement within 


time of legal memory, is alone fufficient to be Jett to the 
jury of a grant from the crown, which ought to be by 


matter of record? The law ſays, that ſuch evidence of 


an uſage as will ſupport a prefcription, is a fuffic ient title; 


that ig, a ſuffiojent ground to? preſume a grant. If any 

lage leſs than that were ſufficient, preſcription would be 
\ Uſeleſs: There ſore it is not competent to the jury to pre- 
ſume a grant, where the 1 not refer back to the 


time of legal preſctiption. The caſe in is Co. 4. Crimes 
verſus Smith, is not inconſiſtent with this poſition : and in 


Saul verſus Beard" and "ether, 12 Co. 5. thete is are, 
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date than the grant of the manor. But a ſtrong argu- 
ment toſhew the improbability of any ſuch grant having 
been in this caſe, ariſes from the abundant caution in this 
corporation to preſerve all their moſt antient deeds and re- 
cords. For there are no leſs than three charters of con- 
firmation in the reigns of Hen. 4. Hen, 5. and Hen. 6. 
immediately e e that of Ric. 2. beſides many 
others from temp. Hen. 8. to that of Fac. 2. all which it 
was totally unneceſſary to have preterved; and yet the 
eſſential original? charter is to be preſumed loſt in a caſe 
where the corporatiof itſelf never had an idea, much leſs 
any evidence of its having even exiſted. Under theſe cir- 
cumſtances the non-produQtion of jt ought not to be ſup- 
/ Tate ih eden | | Es: 
7 Second Point. The charter' 5 Ric. 2. was not a grant 
of a port then exiſting; on the contrary, there was wm 
port in the crown at all at that time. If there had been, 
no doubt but the grant of it would incidentally have carried 
the duties with it. But the words of this charter are 
clearly words pf qualification; and at furtheſt grant only 
a liberty to the corporation to erect a port, viz: *© n- 
ceſſimus quantum in,nobis eft guad ipſi et heredes Aabeant por- 
tum in per petuum annexum villa, ita quod poſſint edificare 
domot, kaias et flaiethas, c. If the king had at that time 
a port and the duties incident, the en e quan- 
tum in nobis eft- would have no meaning. Habeant portum 
is not the phraſe to expreſs an exiſtent port, nor weuld 
the ſubſequent words in that caſe have been neceſſary, but 


might have been all ſupplied by the ſingle expreſſion, con- 


which confines the grant of the advowſon to a leſs recent 
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ceſſimus pertum. Further the ſubſequent words prove it was 


a thing in eri; for there muſt have been quays and wharls, 
if the port was then in being, and it muſt have been an- 
nexed to the town at that time. It is clearly therefore a 


grant of ſomething that was to be in future, not of & port 


actually erected at that time. The non-exiſtence of the 
port is further apparent from thę ſilence of all the char- 
Aers antecedent to the time of 5 Ric. 2. amongſt which 
are three that grant temporary tolls. 28 Ed. 1. 1 Ed. 3. 


5 Ed. 3. Put in the charter of Ric. 3. and ſubſequent 


ere the mention ofthe port occurs frequently. There- 
ore upon both grounds there ought to be a new trial. 

Mr. Lee, on the ſame ſide contended, that this claim 
could not have a legal commencement if the port was a 
newly created port by charter 5 Ric. 2. becauſe the duties 


in ſuch caſe could not be in the crown but by act of par- 
liament; and cited 2 Vez. 621. Yaugh, 159. Shephard 


verſus Goſnold and 12 Co. 34. e 
18. 9 AER | Ort 
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177- Lord Mautfeld. The ground upon which an applica” 1 
* for a new trial has been made in this caſe b, that 
Hol; there was no evidence ol the title in the plambiffs to the 
ver: port duties claimed by the action which ought to have 
fox... been left to the conſideration of the jury; and it no title 
woes made out which in point of law it was fit for them to 
F their judgment upon, there ought to, be a new 

There are two grounds upon which it is contended that 
there was ſufficient evidence of title in the plaintiffs to be 


— 


left to the jury. _ © MRO Fu A | 
- Firſt. That there was an antient port of Hull in the 
King before the 5th of Ric. 2. with duties annexed to it, 
particularly thoſe in queſtion, which. duties belonged to, 
the king in right of the port. If ſuch a port and duties 
did exiſt in the king, it is not diſputed, nor can a doubt 
he made, but that he might grant them to a ſubject : 
and that they were granted is contended, from the gene- 
ral words of the charter. confirmed by uſage. If this 
ground can be ſupported, there is an end of the motion 

F a new trial; becauſe the jury have had that left to 
them, which ought to have been Teft to them. | 

Bat Secondly, if that be not fo, and it is clear from 
the words of the charter 5 Ric. 2. that no port exiſted 
before, but that the charter itſelf erected the port only, 
without any duties; then it is contended, that between 
the 5 Ric. 2. and the year 1441, there might be ſome 
charter from the king, creating and giving theſe duties to 
the-corporatien, upon a ground which would ſupport them | 
in point of Iaw.; namely, upon the confideratzon of re- 
Pairs, and the general advantage to be derived by the 
public, from its being properly kept up. Fhis was the 
only point made at the trial, and the queſtion that ariſcs 
upon it is; whether upon the evidence, it yas properly 
left lo the jury 16 preſume ſuch grant deyweeri 3382, and 

| 14412 : c W ; ; * 3 ee e e \ 

I lay out of the caſe that which might have been a 
foundation for a new trial: I mean the idea of new light to 
de got from the entrics in the corporation books, becauſe. 
there has been an inſpection and therefore no ſurpriſe { 
and as to ſpoliation, the court cannot, upon a bare allega- 
nion, aſter inſpection had, go upon a ſurmiſe of that kind, 
eſpecially as ſince the trial ng application has been made 
CCC 8 

With regard to the firſt. point, that is, the conſtruction 
ef the charter of Ric. 2. the caſe ſtands thus: It is prov- 
ed by ſtrong evidence, that from the year 1441, down to. 
the rife of this queſtion, which comprehends à period of 
25 | LO : 3 * NCAar 
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a charter of the 13 Car. 2. which is above a century ago, 
that the corporation at that time made an application to 


the king, apprehending they had a title to theſe duties by Hoxwn. 


virtue, of a right immemorial, and the king upon their 
repreſentation confirms them thus: # Whereas we 
* are credibly informed, that within the ſaid town, Cc. 
there is an immemorial cuſtom that every merchant or 
other coming into the water with ſhips and goods, Oc: 
* and unlading the ſame within the port of the ſaid town, 
5 has been accuſtomed to pay certain fees, Fc. for the 
„ ſame, we will that the ſaid cuſtom ſhall continue, and 
«© that the ſaid mayor and burgeſſes ſhall enjoy the like 
ce fees, c. as of time immemorial for the ſupport of the 
ny great burthens and expences of the ſaid mayor and 
«© burgeſſes in and about the reparation, preſervation and 


* defence of the ſaid port.“ There is a like charter of | 


confirmation anna 4 Foc. 2. | 

But it is ſaid theſe charters relate to port duties of time? 
zmmemorial, and the corporation then built their right 
to them upon immemorial uſage ; which cannot be ; be- 
cauſe both the corporation itſelf, and the grant of the port 
by charter 5 Ric. 2, are within time of memory. But if 
at the time of the grant, the duties had exiſted immemo- 


rially in the king, the ſource of their claim is a preſcrip- | 


tive right, and their title a derivatiye title to that which 
was in the crown, from time immemorial, though they 
themſelves are, a corporation within memory. 3, 


Then as to the conſtruction of the charter 5 Ric. 2. ſo | 


far from thinking it clear, that the charter meant to create 
the port; if I was to determine that queſtion, I ſhould 
hold that the port exiſted before. The grant is, that they 
ſhall. have ** porfum ſubtus eandem willam, du dum vocat 
* Sayercreek jum Hall.“ In the firſt place then conſider, 
what is 2 port 7 It is the water: the terms are ſynony- 
mous; for the limits of the water make the port. Se- 
Fordly, What is that which js deſcribed as having been 


once called Sayercreek Upon the plain conſtruction of the 


words, it muſt be the port and not the town: for ſo early 
as the charter 27 Ed. I. the town is deſcribed by the name 
of Hingeſton ſupra Hull, meaning the river Hull; it is 
therefore apparent from this charter, that .tht name of 
the port had before that time been changed from Sayer- 
54 g to Hull; and if never granted out of the: hands of 
ſhe crown till 5 Ric. 2, it clearly muſt have Fn in 


i 


2 3 e 


near 350 years, theſe duties have been exacted and ſubmit- 1774. 


ied to without ſuit or livigation. It likewiſe appears from —>——+e 
5 X The Mayor of 
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1774. him at that time. He grants that the pore ſhall be for 
ever annexed to the town; which in my opinion ſtrength- 


- 
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The Mayor of ens the conſtrustion of its being an ancient port; by af- 
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tording an inference, that before that time the corporati- 
on had only the benefit of it, whereas in future they 
were to be the owners and proprietors. But there are 
ſtill other words that ſupport this conſfruction; namely, 
that they ſhould have the port . without tlie inter poſition 
= of th King's {| Ibid or miniſters.” This was a very 
material and neceſſary privilege if the port had exiſted be- 
fore, and the king's 6fficers hiad been accuſtomed to col- 


lect the duties for the cron. But if it were a new erect- 
ed port, the grant might have been conſidered as an ab- 

-ſoiute excluſive gtant. But admitting it to be dhubff, 
whether it was an ancient or 4 tiew eredted port, the queſ- 
tion is a queſt ion of fact ; and therefore moſt proper to 

be leit to the deciſion of a jury; who upon the evidence, 

which in this caſe was the ſtrongeſt 3 namely, 

ber 350 years, have found in favour of the 
aim. 


©" Before I proceed to the next ground, I ſhould obſerve 
that a queſtion was made, whether the grant could have 
a legal commencement ? that is, ſuppoſing the charter 5 
Ric. 2. to have created the port, and the duties to have 
been incidemally granted in conſideration of the repairs, 
whether {uch grant would ſupport the claim if the caſe 
turned upon that queſtion only, I ſhould take time to con- 
fider of it, and to look into the caſes cited by Mr: Lee. 
But it ſeems to be taken for granted in the caſe of the 
Mayer. of Exeter verſus Trinlet, Trin. 32 F 33 Geo. 2. 
C. B. and afterwards in the caſe of the Mayer of Yar- 
ment i verſus Eaton, Trin. 3 Geo, 3. B. R. that ports ate like 
markets with which the crown, is entruſted, and that the 
king may grant the duties to a ſubje& in gonſideration of 


—A . fi. 5 
The next ground is, the preſumption of a charter be- 

tween 5 Rig. 2. 1 382. and the year 1444et. 
Now with regard to admitting evidence to ſatisfy a jury 
that a charter did exiſt within time of memory which is 
nat produced by record, my apinion is this; namely, 14. 
all evidence is according toe He fab ßjrch. marter to which it is 
applied. There is a great difference between length of 
time which operates as a har to a claim, and that which is 
anly uſed by way of evidence.” A jury is concluded by 
length of time that operates as a bar: as, where the ſta- 
tate of limitations is-pleadedia bar to a debt; though the 
jury is ſatisfied that the debt is due and unpaid, it is * a 
0 8 . bar; 


„ ad; poootmad ca we a 
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bar: So in the cafe of pretcription, it u be iume Out of 1774» 
mind, a jury is bound to conclude the right from that —_——— 
preſcription, if there could be a legal commencement of Tse ot 
the right. But any written evidence ſhewirg that there azr/ic 
was a time when the prefcription did not exiſt, is au an- Honxen, 
ſwer to a clain, founded on preſcription.” But length of 
time ufed merely by way of evidence, may be lett to the 
conſideration of the jury to be credited or not, and to 

draw their inference one way or the other, according to 
circumſtaneces. For iaſtance, there is no ſtatute of li- 


* 


mitations that bars an action upon a hond: but there is a | 4 
time when a jury may pte ſume the debt to be difcharged: "hf 
as where no intereſt aypears to have been paid for ſixteen 95 
years. Bu; if a Witneſs is produgec to prove the contrary, 4 
as by ſhewing the party not to be in circumſtances to pay 1 
or 4 recent ' acknowledgment of the debt, tke juty muſt * 
ſay the contrary.” If a foundation can be laid that a record 1 
or a deed exiſted, and was afterwards loſt, it may be ſup- 1 

lied by the next beſt evidence to be had, or if it cannot ö a 
K ſhewn, that it ever exiſted, yet enjoyment under a 1 
title which can only be by record, is 1 — evidence to 1 


be left to a jury that it did once exiſt. I do not know an 
inſtance in which proof may not be fupplied. Theſe are 
eneral rules, and it would be miſchievous, if it were to 
bo laid dawn, that there can be no prefumption ſince the 
time of Richard I. to confirm a title by charter. 
In Lord Parzeck's cafe, the letters: patent which were 
the only proper evidence of his title could not be found ; 
and there was no proof of the record having been loſt : 
but he had ſat in parliament, had levied a fine of his ho- 


nours to King Charles the ſecond, and I think enjoyed it 


— —— 
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the great ſeal. 3 | 
But the caſe of Bedle verſus Beard, 12 C. 5. determin- 
ed by Lord Chancellor Ellfemere with the aſũſtance of the 

judges upon deliberation, is a caſe in point, and of very 
great authority: and it is not liable to the diſtinction 
which Mr. Dunning endeavoured to make, becauſe there i 
was no poſhbility of its being a grant within memory. The jt 
caſe ſtates, that in 31 Ed. 1. the king being ſeiſed of the 1 
ws | manor: 


to the time of his death. All the other facts were ſubſe- | 
quent to the creation, yet the Houſe of Lords were of 1 
opinion in favour of the claim, and preſumed that the bs 
letters-patent had exiſted. Indeed before the decifion, 1 
the 37 of the letters-patent was ſaid to be ſound at the it 
Privy Seal office; but ſtill that was only preſumptive evi- „ 
dence; for the king might have recalled it before it paſſed +I 


= 


uw 
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1774 . manor of Kimbeo/ton, to which the advowſon of Kilos tun 
—— = was appendant, by letters-patent, granted the maner with 
The Mayer of the 033 dee to He — Earl of Hereford in 

verſus tail general, Humphrey de Bohun..the iſſue in tail in 40 
Hon. Ed. 3. gtanted the advowfoh to the prior of Stoneley and 
his ſucceſſors, by which it, became impropriate. The 
oints were two, 4 the grant of the manor ** cu 
. pertinentiis” paſſed the, adyowſon ? and adjudged that 
it could not: Stcondh; Whether the grant by tenant in 
tail was not void? But upon this ſecond point, it was 
Teſolved by Lord Ellſemere and the principal judges, that 
notwithſtanding the adyowſon did pot paſs by the grant 

ofthe king under the words © cum pertinentiis,” and fo the 

iſſue in tail had nothing in it at the time of this grant to 
the prior; yet it ſhall now (4 Fae. 1.) be 9204 2 g in rel. | 
pect of the ancient and continual poſſeſſion, that there 
was a lawful grant of the king to 2. ſaid Humphrey, ſo 
that he might lawfully grant to the faid priory. For all 
ſhall be preſumed to have been folemnly done, rather than that 
ancient grants ſhould be calledin queſtion, which were ne- 
ceſſary to the perfection of the thing, though the grant 
cannot now be ſhewn. And it was further obſerved in 
that caſe, that ancient poſſeſſion would injure inſfead of 
ſtrengthening a title, if after a ſucceſſion of ages and the 
deceaſe of parties, objections ſhould prevail which might 
have been anſwered in the life-time of the. parties, and it 
well founded, would moſt properly have been ſooner made, 
I remember in general, though I cannot recolle& the 
particulars of it, a caſe in the Duchy-Conrt between the 

Kings and Mr. Brown of Sne/brook. It was before the 

a 


292 
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te nullum tempus bill. The evidence in ſupport of the 
title was, a poſſeſſion and enjoyment of 100 years; and I 
held that though uch poſſeſſion and enjoynient could not 
conclude as a poſitive: bar, becauſe there was no ſtatute 
of limitation againſt the crown, yet it, might operate as, 
_evidence againſt the crown of fight in the defendant, if 
the claim could have a legal commencement, though ſuch 
Eommencement could not be ſhewn. In queſtions of this 
kind, poſſeſſion goes a great way: but there is no poſitive th 


gui which ſays, that 150 years poſſeſſion, or any other cu 

length of time within memory is a ſufficient ground to pre- an 
ſume a charter. In the caſe of a ſuppoſed bye-law, uſage thi 
is allowed to ſupport it, without any. proof of the exiſt- ; 
ence of ſych a bye - law. or of the loſs of it. But the princt- on! 
ple b right one, namely, in favour of rights which parties WY i 
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Have long been in the peaceable and quiet poſſeſſion ot. [ 
have myſelf taken it to be eſtabliſhed in point of law, that — 
thoughtthe record be not proguced, nor any provf adduced Thel 
ol its being loſt, yet under circumſtances it may be left to 
the conſideration of a jury, or of a court of equity, if the 
_ caſe comes properly, betore them, whether there is not a 


uffcient ground to preſume a charter? I herefore in the 
preſent cafe, taking it for granted that ſuch charter would 
have given the plaintiff a title, I think it was properly left 


to the jury, whether they would preſume ſuch grant? 


I am of opinion that the direction, was proper on both 
points: but I ground myſelf chiefly upon the firlt ; that 


171 4 


Mayor of 
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werſus 
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is, that it was rightly left to the jury to ſay whether there 


was or was not an ancient port beſore and at the time of 
the charter 5 Rzc. 2. Indeed, I ſhould be loth te ſend the 
cauſe to a new trial, aſter an uſage of 350 years, even if 
the fact were much more doubtful. If, upon ſearch of 
the corporation- books, any new diſcovery ſhall be made 
that can throw light upon the ſubject, this verdi& will be 
of no prejudice in a new action. Mr. Jaſtice Aſton, Mr. 
Juſtice alle, and Mr. Juſtice Aſblurſi were of the ſame 
9 Per Cur. Let the rule for a new trial be diſ- 
charge. | 


Rx x ver fus Inhabitants of Har TrorD. 


RROR from a judgment of the quarter · ſeſſi ons upon 
| a preſentment by a juſtice of peace, that from time 
whereof, Ic. there was, and yet is, a common highway 
leading from the town of Witten. in the county of Hun- 
tingdon, to the village or town of Hartford, in the ſaid 


county, for all his majeſty's liege ſubjects to paſs and re- 
paſs on foot over 4 certain drain or ditch: between the anci- 


ent inchſures within the pariſh of Witten and the town of 


Hartford, but the ſame is 2 and in ſuch decay, that 


the ſaid ſubjects cannot paſs, Oc. and that the inhabitants 
of the town of Hartford ought to repair, Cc. 1 18. 
Mr. Davenport for the aint in error objected, that 
the deſcription of this road is too uncertain; but parti- 
cularly it is not laid to be in the pariſh of Hartfard or in 
any ether pariſh, 


* 


the pariſh of Nitton and the town of Hartford. 


ut oer a ditch B'etcheen incloſures within 


Saturday, / 
June 11the 


Lord Mangfield. It mult be alleged to ſie in the pariſn, 
otherwiſe the pariſh is not bound to repair, and therefofe 


this preſentment is clearly bad. Per Cur, 
| | Let the judgment be reverſed. 
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Monday, . 4165 > 4 "6 

June 13th rede We Lo Eds. 
Judgment == 8 to ſhew cauſe why the writ of enquiry 
eeuiry ſes. WC) executed in this cafe ſhould nor be ſet aſide, excep- 
alide, becauſe tion was taken that the jury were returned by the attor- 
the jury dy dhe we for the plaintiff „ „„ 
attarney Pd the Mr. Juſtice Afton. The rule muſt be made abſolute. 
plaintiff, Upon a motion for a new trial in a caufe from the Oxford 

| circuit in the year 1756, it was obſected, that Penoyer 

Watkins who was wnder-ſheriff was attorney for tte plain- 
tiff, and that three of the jury were. his own relations. 
The court ſaid, that every trial ought to be fair and in- 
different: and thereſote ordered the rule for a new trial to 
be made abſolute. £ CL. 

Mr. Juſtice Ao#urft. If the-tinder-ſheriff is attorney in 
the canſe and returns the jury, no doubt it is a good cauſe 
of challenge. Per, Cur. n * 

x ©” "Let the rule be made abſolute: 


| FLovykR verſut EDWARDS: 
Same days GO | Wn 


ae check Ja new trial in this" caſe. ' Lord Manfred read bi 
ets credit; report as follows This was an action brought againff 
ut ſtipulates, the defendant for goods fold and delivered at three months 


in caſe the mo- 


ney is unpaid, Credit, with an agreement, at the time of the ſale, that 


that the vendee in caſe the money was not paid at the end of three | 
hall allow bim. months, that then the defendant ſhould pay to the plain- 
n half penny an Co | bm, : . g 

ounce per tiff an halfpenny an ounce per month for ſo long a time 


cds . 


but above the tiff*s right to recover, upon the ground of, its being an 


legal rate of in- uſurious contract, and'meant only as a colour to avoid the 


bead beings ſtatute. But, his Lordſhip'ſhid; I thought there ſeemed 
— 


Other wile, if it 
had be en 5 2 | 2 6 
merely celourable, to covers L 2nd-egaue the ſtatutes 


the 
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month by diſcharging the principal ſum at the time it 
became due: and the jury accordingly found for the plain- 
tit, as ] wiſhed, that the contract was not uſurious. 

Mr. Dunning moved for this rule upon two grounds. 
Fir/t, That though a loan is neceſſary to conſtitute an 
uſurious contract, yet in a tranſaQtion like the preſent; 
the inſtant the limited credit is expired; from that mo- 


ment, if the money remains unpaid, the condition of the 
parties is changed; for the buyer becomes a borrower, and 


the ſeller a lender. _ Second'y, That it is not neceſſary 


to the creation of a loan, that money ſhiviild be paid on 


the one hand, and received on the other ; fot the circum- 
ſtance of a man's money remaining in another's hands, 
in conſequence of an agreement made for that purpoſe, 
will equally conſtitute a loan: That no tradeſman can 
recover intereſt upon non-payment at the day appointed, 
unleſs there be a ſpecial agreement for the purpoſe; and 
notwithſtanding ſuch ſpecial agreement, if it be uſurious, 
as in the preſent caſe, it is as no agreement at all. 

Lord Mansfield upon the motion ſaid, he thought the 


ſecond ground was the beſt to reſt the queſtitn upon: for 


it either was, or was not, a contract within the miſchief 
provided againſt by the ſtatute, If the former, it was 


clearly an agreement for uſury at the time of the ſale; 


and therefore, like all other agreements wheteupon or 
whereby more than legal intereſt is reſerved, void; and 
the plaintiff of eourſe not entitled to recover. But where 
a party takes more than legal intereſt, without any agree- 
ment at the time of the contract; there he is liable only 
to the penalty for the etceſs; and the contract remains 


Mr. Wallace and Mt: BeaFcroft ſhewed: cauſe; This is 
no loan of money, but a eommunication for a bona fide 
ſale of goods; and the circumſtance of its being in the 
option öf the party to pay the money without any in- 


creaſe' of the price, removes every idea of its being uſu» 


rious: for to make a contfact wuſurious there muſt be 4 


forbearance reſerved in the contract itſelf, and fo ate the 


very words of the ſtatüte 12 Ann. ſt. 2. c. 16.“ no one 


* ſhall take directly or indirectly for loan of money, Wc.” 
% above five pounds for the forbearance of 1001. per an- 
1 num. Burton's caſe 5Rep. 59. Mich. 33 & | Elir. 
Roberts verſus Tremaine, Cro. Far. 50g. Hawk. P. C. 245. 


ſed. 3. 248. ſeti. 19; 


Mr. Dunning and Mr. Bulle contre. The queſtion is, 


Ghether it is lawful for a tradeſman felling goods, to = 
5 5 5 pulate 
I 


tiie additional payment of an halfpenny an ounce per 1774. | 
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pulate that if the price is not paid at a certain time, 4 


Eswasnps, feſpect of trade in general. 
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greater ſum than legal intereſt ſhalt he paid for the forbea- 
Inte magnt ude in 


rance of it: and it is a queſtion of 


FT his is not like. the caſes cited, where a groſs ſum is 


ſtipulated nomine fœnæ but it is the caſe of accumulating 
intereſf, incurring proportionably with the delay. In all 
thoſe caſes the lender may demand his money as ſoon as it 


is become due. But it is a fact and an ingredient of this 


bargain, that both parties looked to a day beyond the day 


of payment. For the plaintiff was not likely to call for 
his money when he could make 8 pen cent. and the de fen- 
dant upon ſuch an, agreement was not likely to have money 


to pay at the day of ſtrict payment: therefore it is no 


anſwer to ſay, that he might have paid at the day: ſor 


the probability, not to ſay the poſſibility, of the caſe, was 
againft his being able to do ſo: and the wiſdom of the 


laws againſt uſury conſiſts in the protection they thew to 


Indigent men. As to the ſuppoſed cuſtom of the trade, 
the evidence is nat ſufſicient to create 4: cuſtom, for the 


traders: are in number but five, and their practice not uni- 
form; hut if ſuch uſage did obtait in the trade, it is never- 
thelefs void by the ſtatute, if uſurious in itſelf. Nr 


Lord Mans#eid.- The ſtatute 12 Queen: Ann, ſtat. 2. 


e. 16. prohibits any body from taking any how: on the loan 
of money above 5 per cent for the ſorbearance of pay- 
ment; and all contracts för any loan of money, goods, 


merchandize, Sc. bearing intereft above g per cent. with 


an agreement for principal and intereſt, are null and void; 


but with regard to principal and intereſt, in caſe the agree- 


ment originally for the payment of principal be legal, and 
the intereſt does not exceed the legal rate; but afterwards 
upon payment being forborn, illegal intereſt is demanded; 
there the agreement by retroſpect is not void, but the 
partit S are liable to the penalty of treble value. | 


This is #caſe on the original contract, by which pay 


ment of the principal is ſtipufated ; and therefore if it is 
within the ſtatute of uſury at all, the contract itſelf is 
void. It depends principally: upon the contra & being a 


loan: and the flatute uſes the words “e directly or indi- 


realy,” Therefore in alt queſtions in whatever teſpect 


repugnant te the ſtatute, we muſt! get at the nature and 
ſubſtance of the tranſaction: the view of the parties muſt 
he. aſcertained, to ſatisfy tke court that there is a loan 
and borrowing ; and that the ſubſtance was to borrow on 

the one part and to. fend on the other: and where the 
real truthl is a; lpan of money, the Wit 1 5 
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is a ſoan of money, nothing will prote& the taking more 


than 5 per cent; and though the ſtatute mentions only 


« 1or joan of moneys, wares, merchandizes, or other. 


commodities; yet any other contrivance, if the ſub- 
ttance of it be a loan, will come under the word © indi- 
oc realy,” ; . 


Let us examine then what the preſent contract is. It is 5 


ſaid the plaintiff is a lender: let us ſee where there is the 


colour of a loan in this eaſe: The plaintiff is a reſiner, 


and deals in gold and ſilver wire; ſo is the defendant: 
and, in the ordinary courſe of dealing, the one buys and 


the other ſells a quantity of this commodity on the terms 


and conditions before ſtated. There is no pretence of any 


negociation lor a loan, not that one word paſſed about Fi 
borrowing money; nor any evidence of an agreement ta 


forbear paying the principal ſum, contrary to the true in- 
tent and meaning of the ita 
the contract? are they any newfangled terms? ſo far 


otherwiſe, that the agreement barely cannot be called an. 


univerſal-praQtice z yet it is the general practice af the 


trade, ;- It is true the uſe of this practice will avail no- 


thing, if meant as an evaſion of the ſtatute: for uſage 


certainly will not proteꝭ uſury. But it goes a great way 
to explain a tranſactiou z and in this cafe is ſtrong evi- 
dence to ſhew that there was no intention to cover a loan 


of money. Upon a nice calculation it will be found that 
the practice of the Bank in diſcounting bills exceeds the 
rate of 5 per cent; for they take intereſt upon the whole 


ſum for the whole time the bills run, hut pay only part 
of the money, viz. by dedudting the intereſt firſt ; yet 
this is. not uſury. Here it appears that the whole agree» 


ment was made out firſt, the price of the goods fixed, and ; 


a limited credit given; but the party conſiders. further, 
that perhaps punctual payment might not be made; and 
provides that in that caſe the buyer ſhall pay him ſo much 


more: This is no 222 for forbearance beyond the 


three months; the plaintiff might have brought his adion | 


inſtantly 3 and therefore if not paid, was at liberty to ſay, 
that the buyer ſhould pay him a greater price. The au- 
thorities go ſtill further; and ſay, that wherever it is in 


the power of a known $orroxwer of money to pay the prin- 


cipal within a limited time without-intefeſt ; upon non- 
payment, the reſer vation of a larger ſum than the ſtatute 
allows is no uſury, becauſe uſury is, an agreement origi- 


— 
1 
= 


find a Mhitt to take it out of the ſtatute. If the ſubſtance 


tute. What are the terms of 


Frovan,, 
a 


W 
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nally to pay the principal with intereſt above the rate of 


5 fer cent. Hawk. P. C. c. 82. ſect. 19. I fee no RO 
159 ki 12 | | 
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1734- of difficulty to ariſe from it. I lay the foundation of the 
—— —— whole upon a man's going to borrow under colour of 
Frovz®* buying: there the contra&t is uſurious; but whete it is 
ver{ns 3 , , . 
Ey winds,” 4 bona fide ſale; a3 in this caſe, it certainly is not. I have 
never had the leaſt doubt, either at the trial or ſince; and 
am of opinion as I was at that time, that the jury did right 
in finding that the contract was not uſurious. The three 
other judges concurred: Per . | 
Leet the rule for a new trial be diſcharged. 
N. B. After the determination of this caſe, Alderman 
Plumbe, who was head of the Goldſmith's Company, 
brought an action againſt Carter, one of the gold any nap : 
for money had and received, to recover the ſurplus ariſing 
from this allowance of an halfpenny 'an ounce per month 
above the priticipal and legal intereſt. The action was 
tried at the Sittings in London aſter Trinity term, 1775, be- 
fore Lord Mangfie!d. The defendant had paid into court, 
the principal and intereſt at 5 per cent. and offered to pay 
coſts to the time of the action brought. Therefore the 
ſingle queſtion was, Whether the plaintiff could recover 
this ſurplus? Lord Mansfield was clearly of opinion that 
though the tranſaRion itſelf did not amount to uſury, yet it 
was taking a hurd and unconſcionable ' advantage, and 
therefore ſhould not be aſſiſted in an action for money had 
and received, which is an equitable action, and founded 
in cbnſcience' under the particular circumſtances of each 
caſe. The jury found their verdi& accordingly, and the 
plaintiff acquieſced without mbving for a new trial, 


Same day. 8 Mrrs chr verſus GARDNER. 

One who is is FT HE queſtion in this caſe was, whether the plaintiff, | 
cuſtody 3» he 1 bo had arreſted the defendant in the Marſbal/ſes W |} 
plaintiff in the Court, and had him in cuſtody there, could by a writ of 

' Marſbalſra Habeas cor pus ad reſpondendum, remove the body of the de- 

Court, cannot fendant into the court to anſwer to a new action here for 


dear pus od the ſame debt. Mr. Cowfer had moved to quaſh the p 
reſpendendumto \\rit. Mr. Dunning now ſhewed eauſe; and cited 2 Lilly 
FE en, « Prac, Regiſter, fol, 2. © none ought to take out a Habeas i » 
ſame debt in « © cer pus for a priſoner without his conſent, unleſs it he f. 
new action ia *©* to turn him over tothe King's, Bench, or to charge him tl 
* . © with an action in court.“ Vin. abr. tit. Hab cat corpus, : 
2. 210... + Where perſon is im cuſtody in an inferior 1 
« juriſdiction, the plaintiff may bring his Aabeas cer pus E 
“ returnable in this court; and then the defendant can- : 
* not nonſtft the plaintiff or be bailed, but only by the h 
„ee e ee eee on ar ff 8 
1 | i | Mr. 
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* 


Mr. Cowper contra. A habeas corpus does not lie in t his 

aſe. If it did, the original writs and bills of Middleſex 
in this court would be of little uſe. This is not the pro- 
per writ to remove a cauſe; Tor a certiorari ; Suppoſe 
the defendant -does not put in bail, the plaintiff can only 


MzLsour 
verſus 

GarpyuR. 
. . . 


have a procedendo to remove his own cauſe back again. 


The authog:ies cited do not apply: they only ſhew, that 
the plaintiff may have that kind of writ; but not to rempve 
that particular ſuit. EO TE . | 
Lord Mangyfeld. 
ſtance of it, and 
% „ 
lt was referred to the Maſter to enquire into the prac- 
tice of this and other courts, ol 

Afterwards, in Michaelmas term, the Maſter reported 
that there was no inſtance of it in A, court: That in 
the court of Common Pleas ſome few ſuch writs had iſſued, , 
but he underſtood from Mr. Fothergi!! the oldeſt ſecon- 


There does ngt appear to be any in- 
there ſgem ig me to be ſtrong reaſpns 


Saturday, 
Nov, 26, 


| Gary there, they had not been litigated; and oyght not, 


in his opinion, to have iſſued, That in Londen, it is the 
practice for the plaintiff to he at liberty to remove the 
eauſe to the mayor's court, from the ſheriff's court; but 


that the cuſſody was not changed ; the plaint only being re- 
moved by the levatur. He added, that the defendant 
might in the court below, by a ſummons, oblige the 


21 below to proceed, or be non, proſſed with coſts ; 


but if he was removed into the cuſtody of the marſhal he 


would have no method to compel the plaintiff ro proceed 
here, or to obtain his cofts below. Whereupon the 


* 


court ordered the rule for quaſhing the writ to be made 


the following caſe. 


Meritorious creditor, 


Harman and others, aſſignees of FoRpYCE, werſus — 


Fis H AR. 


-T EI 1 55 f ught þ af. A trader in con- 
Tl was an action of trover, brought by the a — — * 


ſignees of Fordyce againſt the defendant, to reco- ee 
ver two promiſſo At the trial a verdi& was found 3 


y notes. 6 
foi the plaintiffs, fubjea to the opinion gf the gourt upon bills to F. a par- 


f ticular —_— 
” n 1 | in diſch 
That the defendant Fiſbar was a creditor of the partner- his Sides oy» 


ſhip of Fordyce and Co. and on various occaſions had ing, be has the 
honour to ſhew 


done them many acts of friendſhip, and being already a bing chat pre. 

i ference which 
he conceives is his due This is done without the privity of F. and followed by an act ot bank 
ruptey before the notes could poſſibly be delivered. Per Cur; The efſential motive being vo 
give PREFERENCE, and the off itſelf incomplete, is clearly vid, the? in fayqut of « very 


crediter 
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; 1774. c creditor for 1 300 l. upon the 6th of June, 1) 72, pad in- 


1 


HARMAN | 


verſus 


Fiss kA. 


« 
TY 


9 


Sit 


5 * 
« 
. 


—— 
—— 


to the ſhop: of Ferdyce and Co. as bankers, the further ſum 
of 7000 J. and had it written in his book according to the 
uſual courſe ;' which ſum he had borrowed for the pur- 
poſe of accommodating the ſhop during the holidays; an 
at the time the money was paid in, he ordered the perſon 
who paid it to tell them he could not draw the money out 
before the Friduy following, which they were told ac- 
cordingly, > 158 1 

On the gth of June, Fordyce fat up all night ſettling, his 
books and affairs in contemp/ation of abſconding ; and 'be- 
ing poſſeſſed in his own ſeparate right of the two notes 
deſcribed in the declaration, about five O'clock in the 
morning he incloſed them in à letter to Mr. Fiſbar as 


follows :* to Mr. Fiſbar.— Mr. Fordyce conceiving that 


$4 


© % 


& 


* * 
* 1 


2 


1 


fy . 


ee ee 


e the money lodged by Mr. Fiſbar with his houſe on Sa- 


* turday laſt, was a ſum, about which perhaps even ſome 
% pains have been taken to place it there, he has the ho- 
Meant "which he conceives is 
2% ) egy en 
3,500 J. Collins 1 Fed root <oith 
11,702 J. 18 4. 4 4. T. Wm. Folly, 20th June. 
That PFordyce delivered the letter and notes to Mr. 
Hur ri ſon his clerk, with, directions to carry them to Mr; 
Fiſhar*s office, and give them to him. About fx o'clock 
the ſame morning Fardyce abſcanded and went to France. 
At balf an hour after eleven c clock the fame morning, 
a commiſſioti of bankruptcy duly iſſued againſt him,— 
—»Hurrifon about ten oe dock whis fame day called at the 
Fefendant's office: not finding him at home he returned 
again about twelve: but i being holiday time the office 
was ſhut up.— That, on'T dax the 11th, Harriſon de- 
livered the letter with the notes to Mr. James one of the 
partners of Fordyce, who ſent for the defendant ; when 
Mr. James, in the prefence of the defendant and Mr. 
Bellamy, opened the ſaid letter and delivered it with the 
notes to the defendafit, who haying'read*the ſame to the 
Fe . Þ £3 Bs £55, has * \ AQTIE 4 Las. * 
company preſent, took them away with hitn » that they 
remain in his poſſeſſion, and that he refuſed to deliver 
them up. That Fordyce was indehted to the parnerſbip 
in a larger ſum than the amount of the notes in queſtion. 
The queſtion for the opinian of the court apon this 
ſtate of the cafe was; * Whether the plaintiffs are en- 


* * * ” 272 . 
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This caſe, was twice argued : frſt, in after term & by 1774 
Mr. Buller for the plaintiffs, and Mr. Allen for the de- — 
fendant; and now in this term by Mr. Lee for the plain- N 
tiffs, and Mr. Dunning for the 9e, FFC 
On the part of «the plaintiffs it was inſiſted, that under * April zyth, 


the circumſtances of this caſe it was not competent to 
Mr. Fordyce to give this preference to the defendant. For 


however fair the tranſaction might be as between the 
parties; yet a trader, in , contemplation of an act of 


bankruptcy, cannot give a preference to any particular 


perſon: becauſe, it is a fraud upon the reft of the cre- 


ditary, and againſt the general ſpirit ol tie bankrupt 


laws. This pe is ſully ſettled ard eſtabiiſhed in the 


caſe of Ven ſeley v. Damattos,. 1 Bur. 474. et ſeq. where 


the court held, that an aſſignment of all the bankrupt's 
Effects, tho? a fair tranla dien b 


| etween the parties, and 
for a good and valuable confidgration, was nevertheleſs 


fraudulent in reſpect of the other creditors : the object 


aimed at, being to give a preference which was unlawful. 


The cafe of Sma/l v. Oudley, cited in the caſe juit men- 
tioned, may be thought to be an authority the other way: 


but there no fraud was meant againſt the creditors: on 


. the contrary, the court ſaid the whole tranſaction was 


beneficial to them; and the only perſon defrauded was 
Small. Beſides, the only point decided in that caſe was, 


that a deed, cannot be . fraudulent. in equity which would 
not amount to an act of bankruptcy at law. 


But the preſent caſe is clearly diſtinguiſhable from 
Small v. Oudley : For here the defendant knew the ſhop. to 
be in a deſponding ſtate when he advanced the money : 


the re-payment was voluntary, Without the knowledge of 
the defendant, in the very moment of abſolute bankruptcy, 
and with a profeſſed view of giving an, undue preference. 


An additional circumſtance is, that-the notes were not de- 


livered till after a clear act of bankruptcy was actually 


committed: For want therefore of the defendant's 4 


nt, the tranſaction was not complete, Which alone is 
ſufficient to render the payment void. There are two 
caſes in which this objection made a N 


the determination, the court gave, Hague v. Rolleſton, 
Bur. 21 74.) and Alder fon 


m 


Hil. 8 Ces. 3. (ſince reported in 4 


v. Temple, ſince reported likewiſe 4 Bur. 2238. Paſjch. 8 


Gea. 3. But the reaſoning and principles laid down in 
j k . * DE” 5 4 1 3 ö 7 the 
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11774. the latter caſe upon the queſtion of preſerence aie 
— — deeiſive of the preſent, Mr. Buller ſlated the opinion 
— 4 of the court at large, guad vide, + MF: 2339 4 
 Fizuans This docliige is confirmed and ſtrengthened by a caſe 
| | | of yery late date. Linten v. Bartlett. Hil. 10 Geo. 3. C. B. 
1 Ihe caſe was thus: The plaintiff's brother carried on 
| His trade in two ſeparate ſhops, an upper and an under 
{4 one: being indebted to his brqther,-upon the 3d of Augy/? 
i he aſſigned over to him ſuch of his goods as were in his 
1 upper ſhop, being one third part only of his ſtock in trade; 
1 and this he did for the purpoſe of giving his brother 2 pre- 
1 ſerence: The queſtion was, Whether this aſſignment was | 
. an act of bankruptcy ? Per curiam, This is a very plain 
} „ caſe; the deed and the tranſaction may have been very 
N t fair as between the parties; but in al] thefe caſes the 
5 << objeC to be attended to is, quo animò the tranſaction is 0 
ce. done. Now the ſingle queſtion is, whether a man ſhal! | 
| spe allowed to commit a fraud upon the whole ſyſtem 4 
e of the laws concerning hankrupts, by giving a prefe- | 
e rence to one creditor in prejudice, to the reſt? clearly 
„ he ſhall not; and here it being by deed, it is in itſelf an ö 
H a@ of bankruptcy., The. great criterion is, whether 
2 the act be done in contemplation of becoming a bank- £ 
1:Þ This is a deciſion ex preſsly upon the point of preference 1 
in contemplation; of bankruptcy ; and no inconvenience 4 
can ariſe from fixing that as the moment when the cur- t 
tain ſhould drop. Here it is expteſsly found that the notes 5 
were ſent in contemplation of committing an act of bank- fl 
Tuptcy, and profeſledly with a view to give the defendant $i 
nn a Preference, The act therefore is void, and the plaintiffs 6 
1 , JJ /// noo an 60 
: mn 3 Dunning and Mr. Allen for the defendatit, : $ 
| Two queſtions ariſe in this caſe, Firſi, whether it is Fo 
| competent in law for a. trader, in contemplation of an act n 
of bankruptcy, to give a preference under any circum- 10 
. 5 
__. Secondly, If there be any cafe in which that preference C: 
1 | may be given, whether this is one of thoſe caſes? _ m 
bl With reſpe& to the firſt, It has been ſettled that a tt 
1 trader at the eye of a bankruptcy may do every thing that it 
he might haye done at any period antecedent to that time: be 
But it has never bcen eſtabliſhed that a trader ſhall at, ne w. 
time give a preference to a bona fide creditor. On the is 
contrary, the caſe of Small v. Qudley, 2 P. Wms. 427. is an th 
authority expreſsly the other way. The: cjrcumſtances 77 
were very like the preſent, On the 21ſt of September, 1320, 1 
| mall, to accommodate his friends N. and J. Nercourꝭi 5 
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translerred 500ʃ. Saut h-ſea ſtock to them upon con- 1774. 


dition it ſhould be returned in ten days. Upon the 39th — 
they made an aſſignment of part of their effects to Small 
as à ſccurity for transferring . Sout h-ſea ſtock, reciting 
the truth of the gaſe, and the next day abſconded.— Sir 
Joſepli Fetyl was elęatly of opinion that this aſſignment 
was good: That there may be a juſt reaſon for a ſinking 
e trader to give a preference to one creditor before ano: 
ther; to one that has. heen à faithful friend, and for a 
:* juſt debt lent. to him in extremity ; when the reſt of 
c his debts might be due from him as a dealer in trade, 
„herein his creditors may haye been gainers : whereas 
de the other may not only be 4.juſt debt, but all that ſuch 
4 creditor has in the, world to, ſubſiſt upon; in this caſe, 
% and.:ſo circumſtanced, the trader honeſtly may, nay 
c ought to give a preference,” He ſays further,“ the time 
4e of the aſſignment is :not , material, provided it be be- 
e fore the bankruptcy; but the juſtneſs of the debt is very 
„% material; and the circumſtance of the non-privity,of 
5c the creditor to the aſſignment was very much in hig 
$ favour, - r 3 
It is plain, therefore, from this cafe, that antecedent 
to an alt of bankruptcy actually committed, there may 
exiſt a caſe in which by law it is permitted to a trader to 
ive a preference. The obſervation made by Lord Man- 
Feld upon this caſe of. Small. v. Qudley, in the deciſion of 
Wor ſeley y. De Mattos, tends to. explain that the ground of 
the opinion was right, For, his' Lordſhip: ſajd, .** this 
5 caſe was very particular? The fraud was upon. Small, and 
t not upon the creditors: His ſtock was to * 
ve a week or ten days at furtheſt; 4800. pf Hnalls money 
6 went to the creditors, and this ſecurity mounted hut 
* to 300%, So that the whole tranſaQion was beneficzal 
$ to the creditors.” Now every ſyllable and eyery cir- 
cumſtance upon which Sir Joſeph 021 founded his opi- 
nion in that caſe, is not only applicable to, but aQually 
to be found in the preſent. ; 4; eh oe bo 
The cafe of Linton v. Bartlett is inapplicable to this 
caſe : for the ground of that deciſion was that the aſſign- 
ment was an act of bankruptcy. itſelf, and, being off all 
the goods in iat ſhop, was within the ſame miſchief as if 
it had heen an aſſignment of the goods in Bot. It has 
been inſiſted that no inconvenience can ariſe if the line 
was to be drawn at the beginning of an inſolvency. That 
is not ſo; for then all the creditors ſubſequent to - 
the time when the court determines that the ling. of diſ- 
tribution ſhopld be R muſt be involved in the 5 
The contemplation of becoming bankrupt, is equa 
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; 5 7 e to ria but Kee the point of inſolvency 

libs nor the Tefalution to'become bankrupr, is the period of 
Hari : "bankruptcy, 3 nor can the contemplation of bankruptcy he 


| . the. true line to be Hrawn ; . for each is fo indefinite and 


no Jouvt but that an wa of this forts may be done on the 
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Wich re 152 fo te a& Meng jon for want of 
3 e defendant's 
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en : 48 if Lug leck upon good cen is not coun- 
termandable. Here the 8 was unqueſtionably upon 
© good conſideration; and therefore, as to the point of non- 
Prixity and aſſent, the authority is decifiye, 

The Tecond queſtion js, whether this is a caſe i in which 
* a preference may be given? And this, we have ſeen, de- 
92 50 upon the honeſty of the tränſaction. 

Now, the purpoſe fy for which, Mr. #7 Par advanced this 
money was meritorious ab friendly in the higheſt degree: 
the, lie to which Mr. Ferdyce. apphed 1 it namely, to leſſen 
the partnerfhip debt, Was Ju {and | honeſt but his diſtreſſes 
5 4 bel as "deleated. the , obj <a, and therefore, what 

ind he more fait, wha t Te "reaſpnal le, what more 
> Aifkant from frahd tha 75 return it. hen returned, 
, i creditors | wete.. Preci y in the fame fituation as they 
"W uſd haye been 1 if it 1 fy never been advanced: and 
no doubt in itſelf. the loan, of the, money was as friendly 

nd.in its confequenees' might have been as beneficial to 
n as it Was intended to be fo Mr. For dyce. 28 
| Lord Man fſield, ate ſtating | the cafe, get his opi- 
Dion as follows: 

The defendant Me. F iſbar | is ceitainly « A very merito- 
Tidus creditor of Mr. Pordyce ; and in this laſt tranſaQion 
did Him a very great act of friendſhip... I have therefore 
been very ſorry, as far as one can be ſaid to be ſorry i in the 
admividtration of juftice, that I could! not ſee in this caſe hs 
| any gireumſtances which could give riſe to a Jag fon : for l 

they are ſo very e as not to ** the leaſt founda- 


tion, for one. . 25 3 
F | | 55 . : | 1 1 111 e.. The 
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Ihe queſtion is, whether the plaintiffs are entitled Legal ares | 
to recover in this action?“ which depends on this: — 84 1 
Whether the property of the two notes was dulv and regy/arly 
and regularly transferred before the act of bankruptcy ? #aa8:rwd 
I ſay, daly and regularly, becauſe that excludes fraud. air 
There has been much argument upon a general queſti- 
on, „ Whether a trader in, . contemplation of an by 
act of bankruptcy can give a preference to a bona fide 1 
F creditor ?“ Perhaps the ſtating it as a general queſtion if 
involves a great impropriety: becauſe no trader can do i 
an act of fraud, contrary to the ſpirit of the bankrupt i 
laws, and to the jnjury of his creditors, He cannot aſ- 4 
ſign his effects to all his ore creditors in excluſion of ons i 
uv hom he thinks diſhoneſt or unjuſt: nor even to be equally {4 
divided amongſt all his creditors; becauſe be cannot take his f 
_ eſtate, out. of that management which the law, puts it into. bo. 
If any a& of this ſort is done by deed, it is not only void, 1 
but in itſelf an act of bankruptcy from the date of the | 
. deed. If without deed, it is vaid in reſpect of thoſe whom 
enn LE es A ad 
But Mee of preference turn upon the action be- and the rraur- q 
ing complete before an a&_of-hankruptcy committed: itſelf cn. | 
dor then the property is transferred; otherwiſe,” an act fd f Lb.. 
of bankruptcy intervening veſts the property in the hands . 
nee d ĩðͤò ß 
In the caſe of 222 v. De Mattos, whatever the 
court might think of the caſe of Small v. Oudley, there 
was no intention to lay it down that the determination of 
that caſe was Wrong at that time, But no caſe ever came 
before us where. we were warranted to ſay, that no caſe 
can exiſt of a legal preference. For if 4 man were to 
make a payment but the evening before he becomes 
bankrupt, independent of the at of parliament and in a As where a 
courſe of dealing and trade, it would be good; or ſup- — . 
. poſe legal diligence uſed by a creditor, and an execution der, in the er- 
or ca. = is in the houſe, and under terror of that he 22 courſe of 
males an aſſignment and delivery of his effects, it would 2 Lhd 
be valid; the object not bcing to give a preference, but proceſs, theugh 
to deliver himſelt.—In Ck v.-Goodfellow the act done was but the evening 
fair: it was done ſeveral months previous to the act of ee — 2 - 
bankruptcy, and was no more than what the court of tupt. 
Chancery would have compelled the party to do. Were 
an atłt is done that is right to be done, and the ſingle mo- 
tive is not to give an unjuſt preference, the creditor will 
„% » ˙²˙ßtꝙnc 7, 
* In Small v. Oudley upon a Stipulation to replace ſo much 
ſtock the day agreed upon was pat; the eſtate had — 
8 ; 3 75 : 7 , NIE | ; t - e 
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1774. the benefit of the ſolemn agreement, and the bankrupt 
- = gave a ſecurity for part of the debt only; a diſtinction | 
Hanuman. was likewiſe taken becauſe the ſecurity was upon their et- | 
fects in a ſeparate trade, That was a very favourable 
caſe : but I think it extremely ſhaken by the caſe of Lin- | 
Ton v. Bartlett in the Common Pleas, which goes further 
than any other: For that caſe has determined that though 
the act be complete, yet if the mere and ſole motive of | 
the trader was to give a preference, it ſhall be void; and | 
it by deed, is in itſelfan act of bankruptcy. In that caſe 
the money was advanced by the brother from motives of 
friendſhip and without intereſt, Poſſeſſion of the goods a 
Was delivered inſtantly upon the aſſignment being made: 4 
and a clear act of ownerſhip exerciſed by the brother, by 
his expoſing them to ſale, and carrying on the trade: nor 
had he the leaf knowledge or ſuſpicion of the inſolvency, 


But the material circumſtances which made that a fraudu- 
lent act, are theſe ; The brother did not arreſt, or threa- =O 
ten, or even call upon the bankrupt for money: But the f 
bankrupt of his own voluntary act gave him the aſſign- J 
ment. With what intent? Why, to give him a prefer- : 
ence. The goods aſſigned" were not more than one third 3 
of his effects. Upon what then was the opinion of the 
tourt ſoùnded? Not upon one third being the ſame as an 
aſſignment of all his effects; but upon the trader's giving 
a preference: and upon his ſole motive being to do ſo. If 
ws he can give it to one, he can give it to another; which 
would eſtabliſh” this pringiple, that a bankrupt” may ap- 
rtion his eſtate amongſt his different creditors as he 
hinks proper. The caſe goss further than any former 
decifioh.. It had before been held in Mor ſcley v. De Mat. 
to, that an aſſignment of all was a clear act of bankrupt- 
cy and an exception of part, if colourable or fraudulent, 
vill not take it out of the general rule. 
But the preſent caſe affords no circumſtances that can 
a4 giveriſe to a queſtion, "A trader at five o'clock in the 
| F morning, juft going to commit an a& of bankruptcy, or- 
| ders his ſervant to take certain bills to a creditor in diſ- 
Charge of a debt: purſyant to no contradt ; in perform- 
ance of no obligation; in no courſe of dealing, without 
the privity of the creditor, or call on his part for the mo- 
nes and without a poſſibility of the notes being delivered 
before an act of | bankruptcy was committed. This is an 


order how his effeQs ſhall be apportioned after his bank- 
ruptcy. He delivers the letter to his own ſervant, and 
might have countermanded it; here it falls in with the 


aA -&' KK K & AA &aR Qs 8 -« 8 @ «a '-þ = «& G «a mw,  _ 
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Ale ot Temple v. Alderſon, and Hague v Rolleſfton, The 


1774. 


act was not complete; and therefore the act of bankrupt- 
cy revoked it, Suppoſe the drawers had been inſolvent, 
was Ar. Fiſbar bound to take the notes in ſatisfaction of 


Harman 
verſus 
Fis MAR. 


his debt? Beſides the amount of the notes exceeded the 


debt by ſeveral hundred pounds. But what is the nature 
of the tranſaction upon the face of the letter ? It is in 
terms a declaration that he means to give a preference. 
This the law d6es not allow; and if it had been by deed 
it would itfelf have been an act of bankruptcy. But it is 
much ſtronger where the trader mentions that to be his 
ſole motive; and where the act cannot be compleated till 
aſter an act of bankruptcy actually committed. C 
The three other judges were of the ſame opinion 
Lord Mansfield added, that if a preference were only 
_ conſequential the caſe might be different: as if a pay- 
ment were made or an adt done in purſuance of a prior 
agreement. His Lordſhip further obſerved that with reſ- 
e& to the caſe of Atkyns v. Barwick, 1 Strange 165. the 
judgment ſeemed to be right, but the reaſons wrong. 
The true gtound was, that the trader very honeſtly re- 
fuſed to accept the goods, and returned them. 3 


Hens verſar RICHMAN. 


IN covenant the plaintiff declared as aſſignee of one 

Clarke, for that the defendant, under an indenture of 
leaſe from the ſaid Clarke, had covenanted, inter alia, 
“ that he the ſaid John Richman would permit and ſuffer 
* the ſaid Joſiah Clarke, his heirs, nominees, and aſſigns, 
1 or his or their next tenant or tenants, to enter into and 
© upon all or any part of the demiſed premiſſes, which 


Same day. 


Covenant 
«K to permit the 


plaintiff in the 


laſt year of the 


term to ſow cl 


ver among the 
defendant's bare 
ley.” Ba ZAC 
ASSIGNED was 


in the laſt year of the ſaid demiſe ſhould be ſown with that defendant 


* barley or diats, and then and there to ſow along with 
« the barley and oats of the ſaid 70%, fo much clover 


wed, &c, 
without givin 
dhe plaiutiff xg- 


rc and graſs ſeeds in ſuch manner as the ſaid Clarke, his lier. Pius, 


* heirs, Ac. ſhould think fit.” The breach aſſigned was, 
e that the defendant in the laſt year of the term, did ſow 
* twenty acres with Barley, and twenty actes with oats, 
ce without giving notice to the plaintiff; by which he was 
<< prevented from ſowing the clover and graſs ſeeds.” 
* The defendant pleaded, *©* that he did not prevent the 
e plaintiff from ſowing as much clover and graſs ſeeds as 


that defendant 
did not prevent, 
and upon de- 
murrer adjudg- 
ed a good plea. 


* he thought fit and convenient.” Plaintiff demurred, 


and aſſigned for ſpecial cauſes 


* 
oy 


of demorrer, 1ſt, That 
dekendant 


* 1 


r ³˙— m re 2 — 
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1754. defendant by his plea had put in iſſue a matter. of infcrence 
—=— {rom the fads before alledged., adly, That he had or- 


Hoonze fered to put in iſſue a matter not properly iſſuable. 3dly. 


Verſus . 


Ricunan, 


a 


He had not by his plea denied; confeſſed, or avoided the 
ſubſtantial matter. 21A tro ag! Is, 

Mr. Baldwin for the plaintiff, Covenants. depend ſo 
much upon the nature of the particular contract that 


there is no caſe in point; but I contend that the deſen- 


dant ought to have given notice to the plaintiff before he 


ſowed the land with barley. and oats; in order that be 


might ſow. graſs ſeed at the ſame, time agreeable to the 


terms of the covenant :. for it is a general rule, that 


wherever a matter lies more in the conuſance of one 


party than of another; ſuch party ought. to give the 


other notice; . Hardres 42, Here t N could not 


be apptized of the intention of the defendant to, ſow, or 
even of the fact of his having ſown barley and oats, with-, 
out previous notice; and therefore it was incumbent upon_ 


him to give ſuch notice; 


Mr, Buller; for the defendant; Tbe plea is good in 
ſubſtance and in form. For I1ſt. In a declaration in cove- . 
nant, the breach may be aſſigned as generally as the co- 


venant, even though it amount to a, negative pregnant. 


Co. Fac. 170-304. 3 Mode 69. adly. The: defendant 


need not be more particular in his plea, than the plaintiff 
is in his declaration, and he may ele ct to purſue either the 


words of the breach aſſigned, or the words of the coves --- 


nant itſelf. If he anſwers the former, it is ſufficient, be- 


nant is, to permit and ſuffer,” and the breach à 
* te that the defendant. prevented by not giving notice.“ 


cauſe then there can be no cauſe of action; if the latter, 


it. is an anſwer to all the charge alledged. Here the cove- 


The plea is, © that he did not prevent the plaintiff from 
4, ſowing the graſs ſeed.“ The queſtion is, Whether no- 
tice was neceſſary? I contend it Was nat; for it is not a 


general tule that where things lie, more in the knowledge 


of one party than of the other, that that perſon . | 
een an 


«xpreſs covenant in this caſe, on the part oi the plaintiff, 
10 ſow. clover, Ec. when the. defendant, ſpwed, barley, 


ec. it would have heen incumbent on the plaintiff to have 


taken notice at his peril, when the defendant ſowed barley 5 


It he is not bound | therefore: to give notice, where the . 
omitting to do ſo would create a, breach in the plaintiff, 


much leſs is 2 5 where it is to excuſe a breach on 


his on part. Cro, Fac. 102, Bpl(lrode 2 54-55 Tenkins 337+... 


— 


„Far. 44x. 1 Roll. Abr. 64. 
Cro. Jar. 415- 7 464 Again, 


ſigned, 
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Again, this cevenart is merely negative and paſſive; 1774. 

ar ihereſore to conſtitute a. breach, ſame: act muſt be 

dene: a nen- feazance only is not ſuffcient. 1 Roll, Ar. 3 
ö 9 . | 

425. 5. 45.1 Roll. 430. Pl. 16. 3 Leon. 38. Laſiiy, If a RIAA 

breach at all, it is a conſtructive breach: for. admitting it | 

to have been in the intention of the parties that notice | 

ſhould be given, yet no notice is 1 in terms, which: __ 

it ought to have been. fi | 
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t is therefore cafus omiſſus in te 
covenant, which, the court wilb not ſupply.. &. 12 
Lord Mansfieid, Stript of the authorities that have ©" 
been cited, this is a very plain caſe. The covenant makes 
no mention at all about any notice to be given. The 
breach aſſigned is, the not permitting the plaintiff to ſaw... 
graſs ſeed: / I he ſingle queſtion is, whether the defen- 
dant did or did not prevent him? If he had reſuſed to- 
give notice, it might have been a breach: but here it ap- 
pears that he has done nothing to prevent him or the cen- 
1 Therefore there can be he breach. 1 
les Juſtice eoncurred. Aſh hurft Juſtice.— The plain- 
tiff is the party for whoſe benefit the covenant” was in- 
tended; thereſore he ought to have uſed due diligence. 
Fer Curiam, | | Goats 
| | Judgment for the defendant, 


os 


* 


| ver ſus Cox. 8 
| MARDER erff ws Wedneſday, 


June 15th. | 


＋ 


V an order of Niſi Prius referring this caſe to arbi- cer of ſult on 
tration, it was ordered; that all matters in differ- # rule of refer- 
* ence between the parties, together with the coſts of te. T, 
« this action: and teferenee, be referfed to the award of, 3. . | 
« tf,” The arbitration as to the coſts awarded as follows : ed this fame 
„That the defendant” ſhall pay te the”'plaintifF his fall 18 fh. . * 2 5 
te coſts and charges of this action, ſuch coſts to be taxed „N 
« IG | 7 / ce yy the proper 0 om, 2 Black- 
00 ——— ans; ebe ver — * * Veopfe . 1 Rep. 953. 
Mr. Dunning moved to ſet aſide this award; becauſe 
the arbitrator had exceeded his power in ditecting the 
colts to be paid as between attorney and client”: for the 
intent of the reference was merely to put the party Who 
ſhould be thought tight; in the fame fituation as if he had 
had a verdict; in which caſe he could only have received 
coſts taxed in the ordinary courſè between party and 


party. 5 h 
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1774. Upon ſhewing cauſe, the court held the award wrong 


Misa meant coſts in a technical ſenſe, which are legal coſto: 
cer. but as to > 7 they held it good; and therefore order- 
Ties there tax the coſts as between attorney and client, ſhould be 
wat the like 5 ; ; | 
rule. But the ſet aſide, and the reſt ſhonld ſtand. 
opinion FOO ROO gg me...... xx RR 
—— ey. fo aſide # wuch ox OT " Greaed the cafe bo be paid xs between at· 


FTPON « cold totes aol. why the proceedings in 
this ejectment ſhould: not be ſtaid till a ſufficient 
plaintiff was found, the, Jeſſor of. the plaintiff being an in- 


fant; Mr. Morgan ſhewed for cauſe, that no application 


had been made to know if there was a real and ſubſtantia} 
plaintiff; and it being ſtated by affidavit that the guardian 
had undertaken to pay the colts, if the ſuit ſhould, be de- 


termined againſt the infant, the court diſcharged the rule 


wit cofts. ; 
Thurſday, Ra 1 
June 160k. Anonymous. 
10 an 8b T TPON a rule to ſhew cauſe why upon filing common 


upon the judg- 


ment though : | 4 
purge Fes * * charge the defendant out of 


mean un, in” being ſued. out, the defendant! in conſideration that the 


oxy that ſum. plaintiff would ſtay, the exeention at that time, undertook 


and promiſed to pay the debt and coſts. That ſeveral 


applications had been ſince made to the defendant for pay- 
ment without effect, and therefore he was now held to 


F 


„ bail upon his new. aſſump/it for the 17. 


Willes Juſtice, mentioned the caſe of Palmer v. 


Ned am, 3. Burr. 1389. where the plaintiff, whoſe. ori- 
ginal demand was only. 3. 13s. 6 d. having obtained 
judgment, brought an action of debt theretipon for 
the debt and coſts, amounting. in the Whole to above 


10 J. and held the defendant to * bail. But upon 
ſhewing cauſe why common bail ſnou 
the bat — 2 


| d not be accepted, and 
ged, the court ordered it . 
ors 


— upon this objection; for the words of the reference clearly 


much of the awa rd #s directed the Maſter to 


bail a /uper/edeas ſhould. not iſſue as to this action to 
6 gaol'; Mr, Cowper ſhewed 
defendant hall for cauſe that though the debt was originally under 10/. 
not be held to yet after judgment obtained, and ce//s taxed, the whole 
el bail, if ſum amounted to 17 l. and, that upon a writ of execution 
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Lord Mansfield. This is a new ſpecies of action, and 1774. 
an attempt to turn a judgment debt into a debt upon ſin - 
ple contract. If the undertaking had been by a third per- * 
ſon in conſequence of the forbearance, it would have been 33 
a good ground of aſſumpſit againſt ſuch third perſon. But obtained againſt 
here the promiſe is by the defendant himſelf to pay a debt 3 1 
to which he was — liable upon record: * by the plaintiff would 
judgment he is liable to the coſts as well as the debt. And 00 acentten 
therefore I am of opinion that ſuch promiſe. is no ground ground te vate 
upon which to raiſe an aſſump/it. du affempſit. 
Aſhhurſt Juſtice. I am of the ſame opinion. "This Otherwite if the 
promiſe is no waiver or extinguiſhment of the judgment third —— 
debt; but it ſtill remains a lien upon the land. | 
5 | | Rule made abſolute. 


—_— 


* 


DoE on the demiſe of Roo ERS verſus MEARS. — 1 Ive 


66 ; r ; Aries in anetion +. reſidence of the 
* deration of 360 . demiſed the reQories in queition to gene: and 


* the leſſor of the plaintiff for 99 years, if the rector leaſe thereof. 


* ſhould'ſo long live, for the parpoſe of ſecuring to the made by him, is, 


* leffor of the plaimiff an annuity of 607. per armum, with denen — 


a power of entry, and likewiſe a power of diſtreſs and void by ſtar 13 


* ſequeſtration if the annuity were in arrear.  * That EI. e. 20. feet. 

e the annuity was in arrear, that the rector abſconded in“ 

December, 17750, and had not been reſident fince.” No 

witneſs was called on the part of the defendant, but it was 

admitted that he was in poſſeſſion under à ſequeſtration. 

A verdi& was found for the plaintiff, ſubje& to the opi- 

nion of the court upon the following queſtion; Whe- 

* ther the deed and the leaſe under which the plaintiff 

made his title was void by the ſtatute 13 El. c. 200“ 

Mr. Whitchurch for the plaintiff. The object of the 

ſtat. 13 Eliz. c. 20. was to prevent the corrupt transfer of N 

eccleſiaſtical bene fices only: and being a penal ſtatute | 

ought to be conſtrued ſtrictly. But here no proof is ſtat- 

ed of any corrupt agreement, therefore it is not within the 

penalty of the ſtatute — adly, The abſconding in this caſe. 

is not an abſence within the purview of the ſſ atute, which 

clearly meant a voluntary and wilful non-reſidence, not a 

compulſory abſence as in this caſe, in conſequence of the 
t onal es _ defendarit's 


* 
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1774. defendant's ſequeſtration. The words of ſtat. 21 H. 8. 
— c. 13. ect. 26. againſt non- reſidence and the caſes decid- 
ba 3 cd upon it ſupport: this conſtruction, “ every ſpiritual per- 
M ne, fon, Cc. who ſhall wiilfully abſent himſelf,” Moarc 448. 
ait . 6 Rep. 21. 5. >] | ern 8 * 308. 
Mr. Murplty for the plaintiff cited Bunb. 210, 211. 
Lord Mansfeld. This is a very clear caſe. A ſequeſ- 
tration under a fier? facias is no impediment or prevention 
to the ſerving a cure; and theretore the non- reſidence is 
a clear avoidance of the leaſe, Per curiam. Let a nonfuit 


be entered, and the poſtea be delivered to the defendait. 


1 18 


A 


Same day. - HE Y L N verſus HEzYLYN. 


One, having HTS was a eaſe from Chancery for the opinion of 
made his will, ; 


and deviſed 4 this court, in ſubſtance as follows: 


his f:eehold and That. en Hey yn being ſeifed in fee of certain freehos 

2 yr lands called Hanch:t-Ha'!, part thereof fituate in the coun- 
ujes . 5-4 ; 

. pur- ty of Eſſex, and other part thereof in rhe county of Cam- 


chaſes other ce», bridge, APC HEN 5 ſeiſed of certain other lands call. 


Eybold lands ed Iggong, partly Freeſo. and partly. cepy lid d, in tlie coun- 


. . ae ty of Eſſex, duly made and publiſhed: his laſt will bearing 


<< To che uſes, date the 13th of March, 1732, and thereby deviſed ALL 
© „ . . bis meſſuages, lands, tenements and hereditaments, as 
« clared in and well freehold as copyhold, ſituate, lying and being in the 
aj ral pas hula counties of Suffok, Eſſex, and Cambridge, or either of 

ans ET” 0. them, to Suſannaſ Hey yn bis Wife for lite; and after her 


4% nent. 


This amount to deceaſe to a number of uſes; and devied All the reſt and 


ne weg rFſidue of his real and perſonal eſtate to his wife, her heir 
rchaſed 125 executors and adminiſtrators, and appointed her his ſole 
old lands ſhall executrix, J We NG 

paſs to ihe (ame That the teſtator at the time of making his, will wa 

es as the tel- 9 7 15 837 2 a 
tator's copphold mortgage out of poſſeſſion of three fifth parts of certain 
lands deviled by copyhold premiſſes holden. of the manor of Hedding/am 
* Upland in the county of Eſſex, which he afterwards pur- 
chaſed, and was admitted to on the 20th of Oober, 1735, 

and in the ſame year purchaſed one other fifth part of the 

ſame premiſſes; all of which he ſurrendered tlius: To 

* the uſes, intents and purpoſes, declared or to be declar- 

* ed in and by his laſt will and teſtament” ) 
In the year 1736, the teſtator directed a 501. legacy. 

to be ſtruck out of his will, and ſubſcribed the following 
memorandum in the preſence of two, witneſſes: September 

ziſt, 1736. The 501. legacy to the poor of the pa- 

7e fiſh of Wrexham, ſcratched out as above, was done in 
&* kis preſence and by his immediate order, he having paid 
bl ph * 40 it 
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« it himſelf.” That in the year 1737, he ceftatr Jen 


Heylyn died ſeiſed of the ſaid lands called Hanchet-Hall and — 
Higgons, and alſo of the four fifth parts of the ſaid copy- 


hold lands holden of the manor of Heddingham Upland in | 


the county of Eſſex, without tevoking or altering his ſaid 
will, or making any codicil thereto, except the' codicil or 
eſtamentary declaration above mentioned. | 

The queſtion ſtated for the opinion of the court was, 
Whether the copyhold lands to which the teſtator Join 
« Hey/yn was admitted the 20th of Offober, 1735, and 
* ſurrendered to the uſe of his will, or any part thereof, 
« were fubjeCt to any of the uſes mentioned in his will 
4 dated the 13th. W of March, 1732, and which of 
them?“ of 

Mr. Mansfield for the plaintiff, The el lands did 
wot paſs by this will. 1ſt. Becauſe no after purchaſed lands 
can paſs by a will already made, however general or ex- 
tenfive the words of ſuch will may be. 1 Sa. 237. Denn, 
on demiſe . of Harris, v. Cutler, Tr. 10 Geo. 3. B. R. 
ily, They clearly cannot paſs by the expreſſions uſed in 
this will and ſurrender; becauſe the ſurrender is merely in 
the common form to. the uſes declared or to be declared, 
ge. But no uſes were declared of thefe lands at the time 
their being purchaſed, nor is there any thing in the ſur- 
ender which diſtinguiſhes to which'of the uſes in the will 
Jdey ſhould operate; conſequenth). * deſcend to the 
heir at la w as being. undiſpoſed of. | 

Mr. Dunning contra. The copy hold lands in queſtion 
ud paſs by this will. The terms of this ſurrender are 
tamed ſo as to relate either to a will in being or to any 
ſuture will the teſtator might be ſuppoſed. to make. But 
he rule as laid doun reſpecting after purchaſed lands is 
wt univerſally true; for if a man purchaſe freehold or 
opyhold lands, and by any diſpoſition he may chuſe to 
make of them recognizes an intention expreſſed in a for- 
ner inſtrument, ſuch recognition will guide the diſpoſal 
af them. The caſe of Harris v. Cutler is in favour of the 
lefendants. For there Lord Mansfield ſaid, that a ſurren- 
ler of lands after-purchaſed might be ſo penned as to re- 
kr to a diſpoſition already made; and the ground of the 
eciſion was that the words of ſurrender were to ſuch uſes 
J. S. ſhall declare, Sc. Here the ſurrender is ſo penned 
6 to relate to the will of 1 7 32, for it is to the uſes de- 
ared, c. But if it were doubtful, the circumſtance of 
aſing the legacy of 507. which was ſubſequent to the 
render, in itſelf amounts to a republication of the will: 
er it is ſtrong evidence to K that he meant the _—_ 
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I 774. | his will ſhould 1 remain good, and the flightett proof i is ſaſh. 
——— dient to make a republication, which is always favoured, 
| Her.*x in law. I Vern. 330. 1 Rel. Abr. 617. 
. „ . Lord: eld. | never had the leaſt particle of doubt 
in this caſe; the ſtating the nature of à republication will 
go a great way in the conſtruction of this ſurrender. When 
a man republiſhes his will, the effect is, that the terms 
and words of the will ſhould be conſtrued to ſpeak with 
regard to the property he is ſeiſed of at the date of the 
republication, juſt the fame as if he had had ſuch addi- 
tional property at the time of making his will. Therefore 
if one deviſes: lands by the name of B. C. and D. and pur- 
chaſes new lands and republiſhes his will; the republica- 
tion does not concern ſuch rew lands, becauſe the will 
ſpeaks anly of the particular lands B. 2 and D. But if 
the teſtator in his wil, ſays, I give all my real eftate, a 
republication will affect ſuch newly. purchaſed lands, be- 
- cauſe it is then the ſame as if the teſtator had made a new 
will. Apply this rule to the cafe of a ſurrender, and I am 
of opinion that the ſurrendetor may expreſs himſelf ſo as 
to make it relate to a will actually. made; and that the 
copyhold lands ſo ſurrendered will paſs by it. Suppoſe a 
teſtator ſeiſed of copyhold lands makes his will without a 
ſurrender; if he afterwards ſurrender, them to the uſe of 
his will, ſuch ſurrender will clearly make his will good, 
and is effectual to paſs them: becauſe it ir obviates the 
mode and form of conveyance. 

W hat has the teſtator done here ? as ned bs will 
and declared his lands to uſes, he furrenders his newly 
purchaſed copy hold lands, to the uſes. intents and purpo- 
ſes, declared or to be declared in his will; it is preciſely 
the ſame thing as if he had ſaid, and whereas I have made 
2 will ſo and fo, and deviſed all my lands to J. S. to ſuch 
and ſuch uſes, I mean theſe newly purchaſed lands ſhould 
paſs to the ſame uſes. I cannot poſſibly make a doubt a5 
to the conpſtruction: and there was no occaſion to ſtrike 
out the legacy of 50 J. unleſs he intended that particular 
part of bis will ſhould be cancelled, and the reſt ſtand. 

Lord Mansfield added, —1 ſhould have obſerved upon 
the inaccutacy of reporters, who are very apt to ſay that 
a thing is ſo and ſo in Equity. Now there is no repubſi- 
cation in equity that is not ſo in law. But the expreſſion 
mn equity is very likely to miflead ſtudents, and make them 
imagine there is a diſtinction. 

The court certified their e to the court of Chan- 


as W ee E 
$75 Having 


Trinity Term 14 Geo. 3. B. R. | 133 


Having heard counſel on both ſides and conſidered this 1774. 
caſe, we are of opinion that the ſurrender of Jon Heylyn —= * 
the grandtather, bearing date 20th Ofober, 1735, does, Htirtrn 
by expreſs reference to the uſes declared by his will, adof oY 
ind apply the words of the will to theſe copyhold lands, | 
as if the teſtator had been ſeiſed thereof at the time of 
making the faid will; and therefore they are ſubject to the 
fame uſes to which all the teſtator's copyhold lands in the 
county of Eſſeæ are deviſed by his will. | | 


Ri pour and another, Aſſignees, ver/ns BRov GH. 


| by aſſumpſit the declaration conſiſted of five counts. 1ſt, The Statutes of 
For money had and received by the defendant nner ſetroff extend to 
the bankruptcy to the ute of the aſſignees. The 2d, 3d, 1 
and 4th were for money paid, He. money lent, Cc. and bankruptcy. 
work and labour done by the bankrupt before the bankrupt- | 
cy and afſumpſit to the afſignees. 5th. An account ftated 
with the plaintiffs of money due to them as aſſignees. 

The defendant pleaded. iſt. Non offunipfit, on which 
iſſue was joined. 2d. A plea of ſet-off of 8697. to the 
whole declaration, for a judgment obtained againſt the 
bankrupt for money lent and advanced, money had and 
received, before the bankruptcy. 3d. Another plea of 
ſet-off for money lent and advanced, money laid out and 
expended, and goods ſold and delivered to the plaintiffs as 
afſighees, ſence the bankruptcy, and an account Hated with 
them. To the 2d and 3d plea the plaintiffs demurred, 
and the defendant joined in demurre nr. 

Mr. Cowper (who argued from Mr. Buller's notes in his 
abſence) in ſupport of the demurrer. 1ſt: Both pleas are 
bad. 2dly. The ſtatutes of ſet-off do not extend in any 
cafe to aſſignees of a bankrupt, et 15 

iſt Point. Each plea goes to the whole declaration, 
and if bad as to any one count, they are bad for the whole. 
1 Saunders 28. Lord Mancheſtey v. Vale, 1 Lev. 48. Webb 
v. Martin. In this laſt caſe, in aſſumpſit on ſeveral pro- 
miſes, it was held by the court on demurrer, that if the 
defendant plead the ſtatute of limitation generally to the 
whole declaration, and the plea is ill as to one count, it 
is ill for the whole. So if an executor plead ſeveral judg - 
ments, and the plea is bad as to one judgment, it is bad 1 
reſpect of all. 2 Saud, 50. Here the firit count is for 
money had and received /mce the bankruptcy to the uſe of 
the afſignees, Neither of the pleas is good as to 9 

| For 
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For if the defendant ſhould be adwnited.to ſet off £ debt 


Rivonrt 
verſus 
BrovuGH- 


-——— due before the bankruptcy againſt money which he receiv- 


ed ſince, there would be an end of the bankrupt laws. Be- 
cauſe then every man who was the creditor of a bankrupt, 
would by indemnities or ſome other trick, after an act of 
bankruptcy committed, get money into his hands, and by 
that means pay himſelf in preference to other creditors. 

The other counts in the declaration are for money due 
to the bankrupt, before the bankruptcy. The laſt plea is 


| wholly for money due to the defendant, fince the bankrupt- 


cy from the afſignees, therefcie that plea is for a demand 


on different perſons from him, to whom the money was 


due, which is the ground of action; for the demand ſet 


off in this plea never was a debt from the bankrupt, nor 
could an action have been brought againſt the bankrupt 
for it; therefore the debts are not mutual. All the debts 


in the declaration but the firſt were due to the bankrupt, 


none in this plea were due from him. 

But further, the ſubject matter of the laſt plea is ſuch, 
as cannot exiſt in point of law; for it ſuppoſes debts to 
have been contracted by the aſſignees in their political 
character, as ſuch; namely, for goods fold and delivered, 
money lent, Fc. c. to them as aſſignees. . Taking it as a 
debt due from them in their private capacities, there can- 
not be the leaſt colour for the ſet- off, for that would be 
ſetting. off the debt of A. againſt the deht of B- and in 
their political capacities they have not the power or ability 
of contracting ſuch debts to charge the bankrupt's eſtate. 
Therefore, on theſe ſpecial grounds applicable to this par- 
ticular point, both pleas are bass 
2d Point. Both pleas are like wiſe bad on the general 
principle of law, that the ſtatutes of ſet- off do not extend 
in any caſe to aſſignees of bankiupts, and therefore are 
not tenable either on ſtat. 2 Geg. 2. c. 22, or on ſtat. 5 
Pe, a: e, 10% n , hg ler 4 

Firſt. Under 2 Geo, 2. no debt can be ſet off againſt 
another which is not mutual; and theſe debts never weile 
mutual: For part of the plaintiff's demand is for a debt 
accruing ſince. the bankruptcy, for which the bankrupt 


never could have had an action, and the firſt plea is for 
a demand due from the bankrupt. - The other part of the 


n demand is for money due to the bankrupt. The 


laſt plea is for a demand due from the aſſignees ſince the 
bankruptcy; and therefore if an action had been brought 
by the bankrupt for that part of the plaintiff's demand, the 


lubjze& matter of this laſt plea never could have been ſet 
2 „ 1 gn” 
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up as a defence againſt it, for at that time this debt did 
not exiſt, Therefore theſe debts are not mutual. | 

Secondly, Wherever there are mutual dehts there 
muſt be mutual remedies ; but in caſe of aſſignees there 
are not mutual remedies, for no action will lie againſt 


them. So determined in Rya] and Larkin, 1 Wilf., 155. 


This cafe, according to another note, was conſidered both 


on ſtatute of ſet- off and on 5 Geo. 2. and it was expreſsly 


hoiden not to be within the ſtatute of fet-off, becauſe the 
detendaut could not have an action againſt the aſſignees. 
Laſtly. This ſet- off cannot be ſupported under ſtat. 5 


Geo. 2. lor that ſtatute expreſsly requires that it ſhall be 


made appear to the commiſſioners, &c. and on its being 
ſo made appear, they or the aſſignees may ſtate the ac- 
count, c. But to lake advantage of this ſtatute the par- 
ty muſt conform to the proviſions of it; that is, he muſt 
apply to the commiſſioners, and if they act improperlv, 
mutt appeal to the great ſeal, Beſides in this caſe even 
the commiſſioners could not allow the fet-off, for under 
this act there can be no ſet- off but where the debts are due 
before the bankruptcy. But here part of the 'plaintiff®s 
demand accrued ſince the bankruptcy, and all the demand 
compriſed in the laſt plea likewiſe aroſe ſince the bank- 
ruptcy. Therefore, whether conſidered as à general 
queſtion of law on ſtat. 2 Geo. 2. or on ſtat. 5 Geo, 2. or 


on the particular circumſtances of this caſe, and the im- 


propriety. of each plea with reſpect to the different parts cf 
the declaration, theſe pleas cannot be ſupportec. 
Mr. Withers contra tor. the defendant, as to the ſecon 
point, cited 2 Vern. 1 1). Chapman v. Derby, and 2 Ke- 
nge 24. pl. 19. Ex parte Riley. e 

The Court were clearly of opinion with him on this 
point, that the defendant might ſet off a debt due to him 


trom the bankrupt; for the afſignees are the bankrupt: and 


ſeemed to impeach the deciſion in 1 Wiſſ. 155. that the 
ſtatutes of ſet- off do not extend to aſſignees under a com- 
miſſion of bankruptcy,” as againſt the general principles 
of law, juſtice, and good ſenie. But they were equally 
clear on thę ficit point, that the laſt plea was bad, and the 
ſecond badly pleaded, being to the whole declaration. But 


they gave the defendant leave to amend his plea upon pay- | 


ment of coſts and other term. 
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W,, Rex " verfur; SHORES, 


One, in cuſtody FISH E defendant had been convicted of an affault, 


upon an attach- and ſentenced to four months impriſonment, which 


payment of coſts were expired: but he was continued in cuſtody on an at- 

1 & tachment for non-payment of coſts taxed, purſuant to 2 

11. Jeck. oy recognizance entered into by him on his removal of the 
be diſcha:ged indiQtment from the quarter · ſeſſions. | 

under wk ord's Mr. Lucas had moved for his being diſcharged under 

6. 28. . 13. tat. 32 G. 2. c. 28. ſed. 13. commonly called the lord's 

N act. Mr. Cowper now ſhewed for cauſe that this ſtatute 

does not relate to coſts accrued in criminal caſes. Mr. Lu- 

cas in ſupport of the rule inſiſted that the defendant was in 

execution, and therefore within the ſtat. 32 Geo. 2. c. 28. 

ſect. 1 3. the words of which are, that ** if any perſon, 

c. ſhall be charged in execution for any ſum or fums 

© not exceeding in the whole 100 J. Fe“ The Court 

inclined to think this caſe was not within the att, and the 

defendant was remanded. - But the next day Mr. Juſtice 

Aſton aſked Mr. Lucas if he knew of any caſe where a per- 

ſon had been ditcharged out of cuſtody on the lord's act, 

upon an attachment in a civil ſuit; and mentioned the 

caſe of Rex v. Stokes, Mich. 23 Ges. 2. R. B. which was 

an application by the defendant, who was in euſtody upon 


an attachment for a reſcous upon an execution, to be diſ- 


charged under the act of indemnity 20 Ges. 2. c. 52. Up- 
on ſhewing cauſe it was objected that the ſtatute in ſe, 


— 26. contained an exception as to all perſons guilty. of con- 


tempts, But Lee Chief Juſtice there ſaid “ it was not a 

- *** contempt within the proviſion of that ſection, the con- 
© tempts there excepted being confined to cafes where 
the poſes of the ſubject only are concerned, and there- 
«© fore the court held that the defendant was entitled to 
his diſcharge,” —The contempts ſo excepted by that 
aQ are in caſes of proſecutions in the name of the crown, 

at the charge of a private party, and the words of excep- 
tion are,. ** unleſs the defendant in ſuch proſecution ſhall 
4 pay to ſuch private proſecutor, | his executor or admi- 
* niſtrator, ſuch coſts as the court where, Ec. ſhall award 
cc to be paid.” Now, the words of the ſtat. 5 H 6 Vn. 
Mary, c. 1 1. ſecl. 3. are in ſubſtance the ſame as thoſe 
of ſtat. 20 Geo. 2. c. 52. ſect. 26. namely; that the covit 
* cf King's Bench ſhall on conviction give * 

| Boe * 
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«coſts to the party injured, Fr. who ſhall proſecute, De. 


1774. 


* which coſts ſhall be taxed according to the courſe of — 


4 the court: and therefore in reſpe& of Coſts, it appears 
to me that theſe are in like manner rights of the ſubject, 


with which the crown under a general act of grace could 


not interfere : if ſo, I incline to think that this is as muck 
a civil ſuit as the caſes excepted under 20 Geb. 2. c. 3b 
ul. 


and it would be a very hard caſe, if the defendant co 


not be diſcharged undet the lord's act, nor under a gene- 

ral act of pardon, for then he muſt be remedileſs.— It was 

adjourned, that precedents might be ſearched into. f 
Afterwards, on the laſt day of the term, Mr. Lucas 


cited a cafe from 5 Viner's Abridgment, title Contempt, (D) 


fl. 10. Butftram v. Dennet, where the court held ** that an 
« attachment after a decree for diſmiſſion is in nature of an 
« execution at law, and a general pardon may pardon, the 
© contempr, but not the debt.” Mr. Cowper contra, inſiſt- 
ed that there was no inſtance of a perſon in contempt 
being diſcharged under an inſolvent act: with reſpect to 
an attachment being in the nature of a civil action, it 
clearly was not; becauſe then the defendant might be 
declared againſt; but here he is not ſo in cuſtody of the 
marſhal as that he might be ſerved with a declaration. 
Mr. Juſtice Alon. (Lord Mansfield gone.) An attach- 
ment is an execution in a civil ſuit, and I apprehend it has 
long ſince been ſettled to be fo. In the preſent caſe the 
contempt has no relation to the offence committed by the 
defendant, which, as far as public juſtice is concerned, 
has been ſufficiently purged by the impriſonment he has 
ſuffered : but it ariſes upon an act of parliament 5& 6 


W. & M. c. 11, which directs the coſts in theſe caſes ; 


% to be taxed by the maſter, and urfel paid in ten days, 
* an attachment to iſſue.” This ſtage of the cauſe there- 
fore, is merely of a civil nature; and a matter ſolely be- 
tween party and party unconnected with the offence itſelf. 


It ſeems that no caſe in point has been found: hut the ſtat. 


9 Geo. 3. t.'26,” for the relief of inſolvent debtors, is in 
my opinion à legiſlative recognition that they ſhall have 
the benefit in ſuch cafes. This laſt act indeed is tempo» 


rary ; but the lord's act is perpetual ; and they are in par! 


materid ; and therefore as the attachment is an execution 
for the debt to the party, whether the coſts are taxed hy 
the maſter of the crown office, or on the civil ſide, the 
defendant is equally entitled to his diſcharge. If not, the 
confequence muſt be impriſonment fer life : for a general 
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1774. pardon would not. extend to him, as was agreed in. the 
— — Caſe of Rex v. Stokes. Micl. 2 3 Geo. 2. | 

Rex Mr. Juſtice Willes, Theſe ſtatutes which are made in 

. favour of the liberty of che ſubject ought always to receive 

a liberal conſtruction. This is in all reſpects as a civil 

debt; 1 and does not differ from the caſe of other civil de- 

mands. . It ſeems to me that ſtat, 9. Geo. 3. c. 26. meant 

to extend the benefit to inſolvent debtors in the fulleſt man- 

ner; and I am the more inclined to adopt a liberal con. 

ſtruction in this caſe, as the defendant, who is a minor, 

may otherwiſe lie in gaol for life. 

Mr. Juſtice Aſblurſi. I am of opinion that this caſe 
may fairly be included under the words debtor and cre- 
ditor” in the lord's act: and therefore think the defendant 
ought to be diſcharged: eſpecially, as otherwiſe he muſt 

be without remedy: becaule the king cannot by a general 
pardon releaſe a civil debt; and no other alternative is 


. 25 


al made abſolute. 


Monday, June BLanDrorD Koh others; executors of F RO D, 
*. of verſus Foo E. 


bes uſe oF U a rule to ſhew cauſe why the F< hs who 
wee ng was an wncertificated bankrupt, and in cuſtody. upon 
Ze ca. ſa. ſhould THY diſcharged under the ſtat. g 2 Geo. 
colts accrued 3. c. 47, ſe, 2. the facts appeared to be as follow: The 
omg heat defended became indebted tothe teſtator Froud upon Bond 
by ſtat. 12 Gee. in the year 1756, and about two years afierwards became 
3. 6. 47- ſe4.2. bankrupt : ſublequent to the bankruptcy, Froud brought 
an action upon the bond, obtained judgment, and died. 
Aſter which, the executors. brought a new action upon 
the judgment, and « on this. laſt action the defendant was 
now in cuſtody. 
Mr. Man ſie d who ſhewed cauſe inſiſted, that the — 
ment upon which the defendant had been taken being ſub- 
ſequemt to the commiſſion ſued, out, the defendant, was 
not within the favour of the ſtatute z which expreſsly re- 
lates to any debt or debts due or contracted before ſuch 
commiſ ion iſſued; and to ſuch debts only. 


Mr. Baldwin contra, That the defendant ought to be 


diſcharged; for though the judgment was ſigned aſter the 
commiſſion ſued, yet the cauſe of action was antecedent 
to the commi Mon and therefore within the intention of 
the ſtatute; 


. | Lord 
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Lord Mansfield. The only doubt that can ariſe, in this 


1774. 


caſe is with reipect to the intereſt and coſts accrued ſince 


the bankruptcy.: but I think they ſtand upon the ſame Brarvronp 


foundation as the original debt, which was clearly due be- 
fore the bankruptcy, and therefore are equally within the 
benefit ot the ſtatute. 

Mr. Juſtice Willes. I am of the ſame opinion. A af 
of this fort once came before me, and I conſulted with my 
brothers upon it, who all agreed that the whole related to 
the original debt, 'and therefore was within the aQ, d. 

Juſtice Afton and Mr. Juttice Aſbhurſt concurred. -- - 
"Rule made ablakure. 


verſus 
FooTs. 


Rex verſus Overſeers of BRIDGEWATER, - Same day. 


p ON ſhewitg cauſe why ſeveral appointments of 

overſeers ſhould not be quaſhed, the caſe appeared 
to be a conteſt between two adverſe ſets of Borough Juſti- 
ces: Each ſet met before midnight of Fafier eve: and 
each began making their appointments of overſeers the 
inſtant the clock had ſtruck twelve; and ſo kept on re- 
newing the ſame .appointments for an hour or two. But 
one ſet of them made a freſh appointment at eight o'clock 
on the Sunday morning; ſuppoſing that there would be a 
conteſt concerning the priority of thoſe appointments, which 
were made ſoon after midnight; and here all of them 
0 
Mr. Hotchkin. F cauſe, and Cited. 3 . 1595. 
Swan v. Broome, to prove the appointments good. 

Lord Mansfie d. The conduct of ben in this 
caſe is a ſhameſul proſtitution and abule of their office for 
election purpoſes; and I wiſh any perſon.could be found 
who would undertake to profecute both parties. It would 
have been more ſor the intereſt of either {ide-to have wait- 
ed for a legal appointment on the AManduy. I do not know 
chat there is any authority which ſays that an appointment 
made en. a Sunday is good; bur it certainly is not a day for 
ſuch purpoſes as thele ; and therefore I will not give my 
| fanQion to anv of the appointments. Let all the appoint- 
ments be ſet aſide, and a mandamus be directed to the Jut- 
tices to make a new appointment ; and let the mayor gi\e 
two days notice of the time and place of meeting. ſor ſuch 
New appointments. 
The three other judges concurred. 


NV. B. The matter was afterwards agreed berw cen the 


parties. 
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-— TE The Archbiſhop of CanTzRBURY ver/us Hobbs r. « x 


A ereditof, hs FF P.ON a rule to ſhew cauſe, why the proceedings 
feine, fret U in an action upon an adminiſtration bond ſued in 
as the next of the name of the archbiſhop in this caſe, ſhould not be 
kin, to ſue upon ſtaid with coſts to be paid by the aſſignee of the arch- 
dn dannn i. biſnop; the grounds for ſtaying the proceedings were; 
name of the ff, that in fut the aſſignee, Who was a creditor only, 
Aach bidde er bis had no authority from the archbilhop. 2dly. That it was 
44: 8 not competent to the archbiſhop to depute ſuch authority 
(O'S HT Ire. | | 
Mr. Wallace, who ſhewed cauſe, cited Greenfide v. Ben- 
fon, 3 Att. 248. as a caſe in point, that a creditor has a right 
to ſue upon the adminiſtration bond. And with reſpeQ to 
the firſt point, it appeared clearly, upon the affidavits, 
that the archbiſhop had given an authority to the plain- 
tiff to ſue in his name, and that the attorney for the defen- 
dant was fully appriſed of it: though upon a perfonal ap- 
plication by the defendant's attorney, to know if ſuch 
authority were granted, the ſecretary of the archbiſhop 
#t fiſt informed him it had been refuſed, becauſe Dr. Du- 
rorrel had adviſed the archbiſhop, that it could not be 
granted to a creditor. | | BR 
Lord Mansfield. No next of kin ever ſtruggled for the 
adminiſtration of an infolvent eſtate with an honeſt view, 
What the objection of the adminiſtratrix was in this caſe 
is very manifeſt upon the affidavits that have been read: 
namely, to fell the adminiſtration to the creditors. But 
failing of that purpoſe, after having obtained the admi- 
niſtration, ſhe' makes uſe of all ſort of chicane, delay, 
and falſe pleas to defeat the creditors, and at length ab- 
ſconds. This is the general ſtate of the cafe. At laſt 
a creditor or creditors have brought an action upon the 
adminiſtration bond in tite name of the archbiſhop, and 
this is an application on the part of the adminiſtratrix to 
= the proceedings in the name of the archbiſhop with 
cofts, on two grounds: in the firſt place, that it is not 
competent to the archbiſhop to authorize a creditor to 
put the bond in ſuit, but only the next of kin. 2dly. 
That the archbiſhop in his private perſon, has not deput- 
ed ſuch authority to the preſent plaintiff | 
With refpe& to the firſt point, let us ſee, what it is 
which the act requires the archbiſhop or his ordinary to 
do: © He is to grant adminiſtration and to take bonds 
& with condition that the adminiſtrators ſhall duly admini- 
« ſter thecinteftate*s effects; that they ſhall give an account 
| | 4 


Trinity Term 14 Geo. 3. B. R. 141. 
of ſuch their adminiſtration, and make an inventory of 1774. 
* the goods and chattels, and that they ſhall pay the fur, . — 
« plus to the next of kin.” Now it is agreed, that if AS #315497 
the next of kin is deſirous, of ſuing. upon this bond, th CONN” 
court will direct the ordinary to permit his name to h verſur 
uſed, becauſe the ext of kin 18 intereſted in the ſurplus. H ov ns | 


In like manner if ſuch application is made by a creditor, 
I ſee no. reaſon why he ſhould not have the ſame..griv- 
lege; and I know of no authority which ſays that the 
ordinary cannot empower. him to put the bond in, ſuit, 
On the ,contrary, it is er debito juſlitiæ that he ought to 
do ſo; for though a. creditor has no concern in the latter, 
part of the condition, namehy, the diſtribution of the 
e ſurplus 2 the next of kin, yet he is moſt matexr- 
ally and principally intereſted in the adminiſtrator's deliver- 
ing in a true inventary and in the due adminiſtration. of the 
effects. To one who has a right, it is ex debito juſtitia 
to grant the liberty of ſuing in the archbiſnop's name; to 
one who has na right, it is ex debits. juſtitia to refuſe it. 
As to the obje & ion that it is liable to be abuſed, if any 


bad uſe were made of it. the court would no doubt ſet 


aſide the pioceedings. But in the preſent, caſe, there is 
no pretence or even ſuggeſtion. of any abuſe: and there- 


fore I am clearly, of opinion that the plaintiff is well en- 


titled to put the bond in ſuit. 


The next ground is, that the archbiſhop in his private 


perſon gave no ſuch authority to the preſent ' plaintiff. 
| think a perſonal application to the archbiſhop was very 
improper; for it is not his pcrſonal affair; his name is uſed 
officially. only: and therefore 1 am not ſurpriſed that the 


archbiſhop ſhould not recolle& what was requiſite upon 
He might refer it to Dr. Ducarell ; and if 


the occaſion, | g 
Dr. Ducarell gave the anſwer that is ſtated, he was ill ad- 
viſed. If the caſe reſted there, and the attorney had been 


miſſed by that anſwer, it would have operated differently 


as to the coſts. But it is in evidence that he had the ful- 
left information afterwards that the archbiſhop had autho- 
riſed the plaintiff to ſue in his name. And therefore I am 
of opinion that the rule ſhould be-diſcharged with coſts, 
to be paid by Mr, Ayletit the attorney for the defendant. 
I The three other judges concurred. 


"GiLLMAN verſus HILL. 


'I was a rule to ſhew cavſe, why judgment of ex- 
ccution in this caſe ſhould not be ſet aſide with 
colts, and the goods taken in execution reſtored ; or if 
8 E N ſold, 
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fold, r FariafaGion ſhould not be Wale by this phi, 
— and why the warrant of attorney upon which the judg. 
ment was ſigned ſfioüld not be cancelled. The rule was 
obtained upon an affidavit, ſtating; that the warrant of 


attorney was given by the defendant, whilſt in cuſtody, 
without any attorney being preſent on his behalt, though 
he had propoſed to ſend for one: but was perſuaded by 
the ſheriff's officer, that the attorney's clerk, who attend- 
ed for the plaintiff, would do as well. But now upon 
reading the affidavit it ſtated further, that the defendant 
was the more induced to ſign arid execute the bond and 
watrant of attorney; becauſe he had before been informed, 
that if he did execute it under an arreſt, and without his 


| mne being preſent, it would be volt; ent 


Mr. Buller ſhewed for eauſe, that upon the face of this 
affidavit it was clear the defendant was fully apprized of 
the act he was about to do; and aſſented to the e 
made with a manifeſt view to defraud the plaintiff. 

Mr. Bearcreft contra, relied upon the two rules of court, 
Paſ. 15 Cur. 2. and Peſ. 4 Geo. 2. the latter of which, ta- 
king notice of the great inconveniencies ariſing from a 
watrant of attorney to conſeſs judgment by one in cuſto- 
dy being held good, if any atiorney, though for the op- 
poſite party, was preſent, expreſsly provides, that for the 
future there ſhall by an men 21 on behalf of the 
defendant. 2 15 

Lord Mansfeld. 1 Hall ay of theſe roles; what the 
court of Chancery has often ſaid with reſpe &ᷓ to the ſtatute 
of frauds; that' no rule of © the court* ſball be made an inſtru- 
ment of fraud; Theſe rules were made for the protection 


of indigent defendants againſt the practices of hard de- 


ſigning plaintiffs; and therefore have admitted of many 


exceptions under circumſtances + as where a perſon who is in 
priſon at ene man's ſuit; executes a warrant of attorney to 


* 2 Ld. Raym. 
797. 3 Bur. 
1793 


with coſts. 


confeſs judgment to anther who did not arreſt him. There 


the judgment is well given; for the cauſe fails *; and 
therefore though within the letter it is not within the intent 
of the rule. Much leſs will the court ſuffer a defendant to 
convert that which was meant for his protection into an 
inſtrument of fraud and deceit: and here it is avowed by 


the defendant himſelf in his affida vit that he intended to 


cheat the PR Theretore let the rule be diſcharged 


* he three other judges concurred. 


The End & 3? RI NITY Term. 
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VAL jo and another ver/us WHEELER. Thurſday, 
= ; | 33 Nov. 10th. 
HIS was an action on a policy of aſſurance upon Barratry is eve- 
1 goods on board the Tamas and Mathew, from Lon r 33 of 
1 5 * 62 9 . f. trau Or knave- 
n to Seville, The policy Was made in common form, ry in the maſter 
with liberty to touch at any ports or places, &c. The or mariners of a 
loſs was aſſigned different ways in the declaration; Firſt, ip, * 5 dagen 
by ſtorms and perils of the ſea, in conſequence of which, freighters are 
the ſhip was obliged 10 go to Darimowh to be repaired ; de and 2 
and that afterwards a further loſs happened by ſtorms, &c. ſuch, ps; SOR 
Secondly, That it happened by ſtorms and perils of ther; whether 
ſeas 1 is T Bind the loſs happen 
| as in the voyage generally; and Thiraly, by the Barra- — 
ry of the maſter. n 5 - fraudulent voy- 


The cauſe was tried before Mr. Juſtice Aſbhurft-at Guild: age, or after. 
| Otherwiſe, 


hall, at the ſittings after Eaſter term 1774, by a ſpecial 1 
jury, On the trial it was proved, that this ſhip was put be with their 
up as a general ſhip from London to Seville, and was let to pririty or con- 
reight by one Darwin, who chartered her to one Brun ä 
the captain. That it is the courſe of veſſels going on this 
voyage, to ſtop at ſome port in the weſt of Cornwall, to 
take in proviſions. That this ſhip having taken her cargo 
aboard, failed from Londen to the Downs 3/ while ſhe lay 
there, all the other ſhips bound to the weſtward bore 
way ; but ſhe ſtaid till the night afier, and then ſailed to . 
Guernſey, which was out of the courſe. of the voyage. 
That the captain went there for his own convenience, to 
ake in brandy and wine on his own account; after which 
be intended to proceed to Cornwall, That the night after 
the ſhip quitted Cuernſey, ſhe ſprung a leak, which 
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1774. obliged her to put into Dartmouth, ; When fhe was N h 

- i tit 

| 2 ted ſhe ſet fail again and proceeded for Helford in Cornwall, l 
DEF/NS 


where it was always intended ſhe ſhould ſtop to take in w 
Wuzzuzs, Proviſions; but in her way ſhe received further damage, WW *" 
4 and at her arrival was <a incapable of proceeding on pu 
the voyage, and the goods were much damaged. rs 

It was attempted on the part of the defendant to prove, 

that Willes was the owner of the ſhip; that the voyage to W! 


Guernſey was on his account, and the goods taken on 
board. there his property :/ but this evidence went little lo! 


further than information and belief, except that it was fr 
proved, that when the ſhip arrived at Helford, the wine 
was delivered to him in his cellar, _ de 


The judge direQed the jury, that if the going to co 
Guernſey was without the knowlege of Darwin, it was bar- th 


ratry; and they ought to find for the plaintiff ; but if me 
| done with his knowledge, then it was not barratry : and m 
if they ſhould be of opinion that it was without the know- WW *'© 
| ledge of Darwin, then he deſired them to fay, whether do 


. | they thought it was with the knowledge of Villes or not, [cz 
| The jury found a verdict for the plaintiff, and ſaid they me 
thought the going to-Guernſey was without the knowledge 0 
of Darwin, whom they looked upon to be the owner, Pre 
but they thought it was with the knowledge of Willen. ſor 
In Trinity term laſt, a motion was made for a new tri- 
2; and on ſhewing cauſe all the counſel on each ſide 
5 | were heard. The court then ſaid, there were two points 
in the cafe. Firſt, Whether, to entitle the plaintiff to 
recover, the loſs muſt not have happened during the time 
of the barratry, or have been occaſioned 'immediate!y 
| by the act of barratry, If a policy be on a ſhip, and 
| he ſhip is ſeiſed for ſmuggling, that is barratry; but here 3 
| | the goods were not ſeiſed for ſmuggling, nor did the loſs Fe 
E happen during the act of barratry, but afterwards. Se- 
condly, Whether though the ſhip were let to freight, the 
eaptain was not ſubject to the orders of the owners. If 
a'ſhip be let out generally to freight, the freighter is o] n- 
er for that voyage; but if there be only a covenant to 1 
carry goods, the owner of the veſſel would have the di- Ny 
rection of her, and the hiring of the maſter and mati- 806 
| | The court ordered that the caſe ſhould ſtand over til wg 
” this term, and be argued by one counſel on each fide. £ 
| Itwas now: argued by: Mr. Buller for the plaintiff, and 


For 


————ů te —ů — — 


— — 
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For the plaintiffs. The queſtion is, whether the plain- 1374. 
tiffs are intitled to recover for this damage from the under- — 
writers? In order to ſupport their claim they inſiſt, that V 41330 
the condugt of the maſter in going to Guern/ey, for the „ 
purpole and under the circumſtances mentioned, was bar= 
rairy. Oy hy 53 
Suppoſing this to be barratry, then another queſtion 
will ariſe, namely, whether the loſs ſuſtained by the plain- 
tiffs was in conſequence of that barratry; or whether that 
oſs ſtands ſo totally unconnected with the voyage to Guern- 
ſey, as to be quite unaffected by it? | 
In all the caſes that have occurred on barratry, different 
definitions of the word have been attempted ; and the ſame 
conduct has been obſerved in the preſent caſe; however; 
there will not be much difficulty in determining what is 
meant by the term in its general ſenſe; whatever nicety 
may ariſe in fixing the preciſe limits of it, when occaſion 
requires that ſhould be done. Wherever a great nicety 
does ariſe, the inſured ſhould be intitled to the turn of the 
ſcale: for the end and view of inſurinig is, to ſecure the 
merchatit againſt all loſſes and misfortunes whatever: and 
ſo very liberal are the under-writers in theſe days of their 
profeſſions in policies, of what they do inſure againſt, that 
ſome writers have thought it next to impoſſible that where 
a. lots does happen, a doubt ſhould remain. Molloy, B. 
II. cap, 7. ſect. J. fays, ** almoſt all thoſe curious queſ- 
* tions that former ages and the civilians according to the 
* marine law, nay and the common lawyers too, have 
« controverted, are now out of debate. Scarce any miſ- 
© fortune that can happen, or proviſion to be made, but 
* the ſame is provided for in the policies that are now 
* uſed: for they inſure againſt heaven and earth, ſtreſs 
e of weather, or, whatſoever ,detritnent ſhall happen or 
t come to the thing inſured,” | | 1 
Barratry in all the dictionaries is defined to be fraus, 
doſus, or deceptio. So are Minſhew, Dufreſne, and Spel-- 
man, | w | 
Fraud means not only a ctime, but any wilful fault ot 
evil deſign; and even a neglect, provided it be craſſa ne- 
gigentia, will amount to barratry 3 which was the caſe of 
a maſter failing out of port without paying duties*. That 
caſe approaches the neareſt to the preſent of any that can 
be found, and even goes beyond it. "That was merely a 
neglect, and might have been by accident, as well as de- 
ſign; but becauſe it ſubjected the ſhip to forfeiture; it was 
holden to be barratry. 
7 | e In 
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# 1 Str. 981. 
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In this caſe, the conſequence was the ſame; for the 


& of the captain ſubjected the ſhip and the goods inſured 


Vaiizjo to forfeiture { but the act done was infinitely worſe. It 


did not reſt merely in a non-feafance, but was a formed 


premeditated ſcheme of running away with the ſhip out of 
the courſe of the voyage; done for an illegal purpoſe, for 


his own private benefit, without any excuſe or neceſſity, 
and neither for the benefit or with the knowledge of the 
owner or freighter, | 

One definition of barratry given at the bar was, where 
the maſter and mariners conſpire together to run away 
with the ſhip. That certainly is one ſpecies of barratry ; 
but it can never ſerve as a general deſcription of it; if it 
were, barratry could never be committed without the 
concurrence of the mariners as. well as the maſter: the 
contrary of which is clear from the caſe of a maſter not 
paying duties, and from every other caſe on the ſubject: 
and barratry may be committed by the maſter alone, or 
by the ſailors alone. Poſtethwaite in his Dict. Tr. and 
Com. vol. 1. p. 214. ſays, © barratry is when the maſter 
« of a ſhip or the mariners cheat the owners or in{urers, 
* whether by running away with the ſhip, ſinking her, 
« deſerting her, or embezzling the cargo.” The own- 
ers or inſurers are as much cheated and defrauded if the 
veſſel is run away with by the ſailors, as if it is run away 
with by the maſter. But Poſtlethwaite in 1 vol. 136, title 
Aſſurance, gives a definition of barratry which apphes more 
immediateſy to the preſent caſe. He ſays ** one ſpecies 
« of barratry in a marine ſenſe is, when the maſter of a 
% ſhip defrauds the owners or infurers by carrying a ſhip 
* a different courſe to their orders.” : 

The only two cafes in the common law books that are 


worth mentioning are Knig/t verſus Cambridge, Stra. 581. 


1 Lord Raym. 1349. F. C. and Stamma verſus Brown. Str, 
In the firſt of theſe caſes it is holden that barratry 
extends to every fraud of the maſter ; and what is ſaid at 
the concluſion of that caſe, is the beſt doArine that can 
prevail in inſurances. The end of inſuring is to be ſafe 
© at all events; and it would be very prejudicial if the 
* court were to be making loop-holes to get out of policies. 
The inſurer knows the maſter, and whether he can 
s truſt him; and he that inſures againſt his running away 
* with the ſhip, never imagined he might or would be 
« guilty of any other fraud.” The principles of the ſe- 
cond caſe apply very ſtrongly to the preſent: for here 


there was a formed deſign to deceive the inſured ; the cap- 
tain 


natio 


all 


Q@ Cc = <9 
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tain did not go to Guernſey for the benefit of his owners, 1774. 
but for his own benefit only; and in going there he at. ——— 
ed inconſiſtent with his duty to his owners. VALLEJO 
It was ſaid in the former argument, that it would be 8 


very extraordinary if the underwriter was to inſure againſt 
the act of perſons. employed by the inſured, and who were 
unknown to the infurer. As to that point, it is obſervable 
in the ſirſt place that this was a general ſhip; a circum- 
ſtance that is much relied on among merchants, and which 
in this caſe is by them eſteemed deciſive on the preſent 
ſubject. And there ſeems to be great reaſon for a diſ- 
tin tion between a general ſhip, and one that is Jet to freight 


to a ſingle perſon only. The former carries the goods of . 


all nankind ; every man that chuſes it is at liberty to load 
his goods aboard her; and the merchant who ſhips his 
goods in ſuch a veſſel, has no command over her. He 
does not hire or employ the maſter ; neither is the maſter 
ſubje t to his order or direction during the voyage. But 


in the caſe of a veſſel let to freight to one merchant only 


and by him alone freighted, he may. be ſuppoſed to em- 
ploy the maſter, and have the direction of the veſſel and 
the voyage; and therefore whatever is done by the cap- 
tain is to be conſidered as done by the merchant's ſervant. 
But 2dly, it muſt be preſumed the maſter is known to 
the inſurer; if not, it is the inſurer's own fault, and he 
ſha!l not avail himſelf of the want of ſuch knowledge. 
Every policy ſpecifies who is the maſter ; and if the in- 
ſurer agrees by his contract (as in policies is often done) 
that any other perſoa at the election of the infured may, 
go as maſter, that is waiving a perſonal knowledge of 
him; and no objection can then be made by the inſurery 
for want of knowing who the maſter is. In this caſe 
Brown, who was the man that went as maſter; is the per- 

lon mentioned in the policy. | 
If this queſtion were tried by the laws of any other mer- 
cantile country it would hardly admit of a doubt. 2d. 
Magenſ. Ord. Middleb. ſect. 14. Ord. Rotterd. fed. 5 2. 
Ord. Amſlerd, ſect. 6. Ord. Hamb. tit. 4. ſed. 6. tit. 5: 
ſed. 1. tit. J. ſe. x. Ord. Stockholm, art. 5. ſ. 11. 16. 
art. 6. . 14. There is no ordinatice of Florente that ap- 
plies immediately to this point: but from the form of their 
policies, it may be collected what would be the determi- 
nation of that place on the matter; for they inſure againſt 
all perils, misfortunes, and other caſes and accidents even 
fuch as cannot be thought of. And in their ordinances 
L 2 there 
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VAILIIO 
verſus 
WurzLER, 


there is a proviſion, that in caſe of a diſpute, the under. 
writer ſhall pay the money firſt and go to law afterwards, 

Theſe ordinances are founded on good fenſe and ſound 
reaſon, when the nature of inſurances is conſidered : and 
in mercantile tranſactions, and ſuch general ſubjects as 
this is, no doubt, the laws of other countries will have 
their weight in the courts of England. | 

The end and meaning of an inſurance is, to enable one 
man, for a valuable conſideration, to put another in his 
place to a certain amount, for all riſks and perils which 
the firſt man may ſuſtain. All that is requiſite on the 
part of the aſſured in theſe contratts is, that they are made 
bona fide, without fraud, concealment, or contrivance : 
and where that is done, the policies and ordinances of the 
different countries mentioned, ſeem all to agree in this, 
that every peril is inſured againſt, except ſuch as happen, 
by the means, confent or privity of the inſured. 
| Inſurances in England are not meant, either by the law 


or the parties, to be narrower or more confined than po- 


licies in other countries; and though, after a loſs has hap- 
pened, underwriters catch at every reed they can, to a- 
void paying the inſurance money; yet if the queſtion 
were put to them at the time of underwriting, even le 
would not heſitate to declare themſelves liable for many 
— which are afterwards called into very ſerious de- 
ate. \ 

Not long ago a queſtion was made, whether the under- 

writer ſhould be liable where the ſhip was not ſea-wor- 


thy, but the defect unknown to the inſured. Fhe under- 


writer ſucceeded, and was holden not to be liable; but 
what was the conſequence? A clauſe was inſerted in the 
policies (as it is in the preſent) that any mſufficiency in the 


fhip, not known to the aſſured, ſhonld not prejudice the 
inſurance; and the underwriters ſubſcribed with this clauſe 


for the ſarie premium as they did before without it. This 
is a pretty ſtrong proof what they would have ſaid the:n- 
felves, if they had been aſked that queſtion before they 
under- wrote; though their opinions were altered after the 


loſs had happened: it is alſo a proof, that they conſidered 


their obligations to be as extenſive as thofe on underwriters 
in other countries; and that they were anſwerable for all 
loſſes not occaſioned by the means, conſent, or knowledge 
of the inſured, - | | | 
On theſe authorities and for theſe reaſons, it may be 
ſaid, the going to Guernſey in the manner and for the 
purpoſe the maſter of this veſſel did, was barratry : and 
| ; if 
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it is the more certain, becauſe the court ſaid in the laſt 
term, that if this ſhip had been ſeiſed as forfeited on ac- 


1774. 


count of this ſmuggling tranſaction, it clearly would have 


been barratry. Now the ſeizure could not he he act 


that conſtituted the barratry ; but it muſt have been ſome- 
thing preceding; namely, the going to Guernſey for an 
illicit purpoſe, and doing an act which ſubje&ed the ſhip 
and goods to ſeizure. For in the caſe of not paying du- 
ties, it does not appear that any ſeizure was actually made; 
but it was holden barratry becauſe the goods were liable 
to be ſeiſed, | 
 Suppoling this to be barratry, then the only queſtion 
which remains is, whether the loſs that the plaintiffs have 
ſuſtained was in conſequence of that barratry ? 5 
The beſt way of determining this queſtion is to ſee, 
whether the accident would have happened if the ſhip had 
never gone to Guernſey; and it certainly would not: for 
the ſtorm happened and the accident was received before 
the ſhip got into her proper courſe to Heſford. If ſhe had 
8 gone to Guernſey ſhe would never have met with the 
orm. 

In the next place; ſuppoſe the ſhip had never gone to 
Guernſey, but had purſued her proper courſe, and the 
goods had been damaged in the manner they now were; 
what would have been the conſequence with reſpect to 
the inſured ? they would have been intitled to a fatisfac- 
tion from the infurers. What then ſhall excuſe the inſur- 
ers now? ſhall the barratry of the maſter? there is no- 


thing elſe to excuſe them: but barratry, inſtead of ex- 


cuſing, makes the under writer liable. 

But Iſt, It is not neceſſary that the injury ſhould be re- 
ceived, in the very act of committing the barratry: and 
2dly, If it were, this injury was received during the act 
of barratry. What is the Act of barratry ? running away 
with the ſhip for an illegal purpoſe. The inſtant the 
maſter had changed the courſe of the ſhip's voyage, for 
the purpoſe he did, he had committed barratry. Mult 
the injury then be received at the moment he varied his 
proper courſe, in order to charge the infurer ? Suppoſe 
the injury had been received juſt before he got to Guern- 
fey, or in going into Guernſey, ſhould not the underwriter 
be liable? and if liable for a damage done before he got 
into Guernſey, why ſhall he not alſo be liable, for an inju- 
ry ſuſtained after he left Guernſey? | © | 
If the inſurer were to be diſcharged from this loſs, be- 
cauſe it did not happen in the moment of the barratry's 

being 
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verſus 
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n committed, the condition of the inſured would be 
unfortunate indeed! for if it had not been for the bariatry, 
and the loſs had happened, he certainly would have been 
intitledtto the benefit of his policy: and therefore his con- 
dition would be this; by means of the barratry of the 
maſter, which is one of the accidents he inſures againſt, 
he would loſe his goods, and the benefit of his policy like- 
wiſe. 

But 2dly. This injury was received during the act of 
barratry. The maſter went to Guern/ey in order to take 
contraband goods aboard his veſſel, and ſmwggle them to 
England. At the time the loſs happened he was bringing 


Kg ſmuggled goods to England, but he had nat then com- 


er his purpoſe; and was at that time purſuing his 
arratical deſign. | 

For all or ſome of theſe reaſons the plaintiffs would be 
intitled to the judgment of the court, even if the cafe had 
come on in 4 very different ſhape from what it now does, 

Bat here the queſtian is, 
whether the defendant is- intitled through the peach and 
interpoſition of the court to a new trial, which the court 
will not gran!, unleſs it be clear that the verdict | is againſt 
law. If it be doubtful, the eaſe ought not to undergo 
further litigation : for it has already been tried by a ſ pecial 
jury of merchants, among whom was a very confiderable 
underwriter. They who are converſant with buſineſs of 
this kind, have entertained no doubts; and the verdict 
given was with the entire approbation of the judge who 
tried the caule: therefore a new trial cannot be granted 
without reproverng the verdict that has already been gi- 
ven. 

Mr, Alleyne, for the defendant argued, chat barratry 
was, 

1ſt, Where an injury is committed by the maſter and 
mariners, which cauſes a confiſcation, 

2dly. Where a direct injury is done to the owners, 
wich a direct intention to commit that i injury. 

Though in the preſent caſe a ſmall quantity of brandy 
was found on board the veſſel, which was confiſcable, yet 
this cargo was found not to be fo. 

Barratry means male-praQtice, of deceit, with reſpect 
to ſhips or goods, Savary Dictiemmaire de Commerce, tit. Bar- 
ratry. Moly, 2 B. 13. conſigers barratry as a male- 


practice againſt the cargo. Po o/tlethwoaite Dit, Trade and 


5 Barratry is where the maſter of a ſhip 
or mariners cheat the Owners or inſurers, whether by 
75 running 


Commerce, 214. 
50 
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© running away with the ſhip, ſinking her, 2 


1774. 


* her, cr embezzling the cargo.” The act of the maſ- 


ter is not inſured againſt, unleſs barratry is mentioned: VaLLzzo 


and the underwriter is not liable, unleſs the act of the ,. 
maſter does amount to barratry. | 

By the Ord. of Rotterd. 4.3. 5 2. it is provided, that 
« owners ſhall not inſure againſt the barratry of maſters 
© of their own appointment, but may againſt his neglect.“ 
All the ordinances cited for the plaintiffs are open to this 
obſervation, that they are poſitivi juris. | 

If the doctrine laid down on the other ſide were to 
hold, every negle& of the maſter would amount to bar- 
ratry. | 
In the caſe of Johnſon verſus Proudfoot, at the ſittings in 
London, it was holden, that a ſhip ſtaying in the Weſt In- 
dies *till the hurricanes came on, did not amount to bar- 
ratry. 

Lord Mantfie d. That was holden to be a deviation. 

Mr. Alleyne. Every deviation is not barratry. In, 
Stamma verſus Brown, the chief juſtice did not ſay what 
was barratry : in Elton verſus Brogden, Stra. 1264. the 
crew oppoſed the captain, and forced him to go contrary 
to orders; and yet that was holden not to be barratry ; 
but it was adjudged to be one of the accidents inſured 
againſt, and ſo the inſurers were liable. Therefore a 
conſequential injury is not within the meaning of barra- 
try, but it muſt be direct and deſigned. / 

In this caſe. Dar win was not the owner, neither did he 
appoint the maſter, 1 

Laſtly, it cannot be contended that this was done with 
a view to defraud the owners, becauſe his intention was 
only to get a little money himſelf, without injuring them. 

In reply, Mr. Buller inſiſted, that the voyage inſured 
was totally at an end, and it was impoſlible, after that, 
ever to get into what could be called the courſe of this 
voyage from Londen to Seville; for that having been de- 
ſerted, the policy was forfeited or diſcharged, and could 
never be brought into force again. | | 

Though the ſhip and cargo in this caſe were not ſeiſed 
as forfeited, yet they were all liable to be forfeited, by 
having ſmuggled goods aboard: therefore the act done 
was equally unlawful; and would in law as much conſti- 
tute barratry as if the goods had actually been ſeiſed. 

With reſpect to the ſeveral definitions given of barratry 
in the books cited for the defendant, though they might 
properly comprehend ſome ſpecies of barratry, yet * 


verſus 
HEELERs 
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did not import to be a general definition of it, and to 


VaLlLzJo 
verſus 
 Waperss. 


comprehend all caſes. Poſt[cthwaite 1 vol. 126. is more 


general in his deſcription of it, and more applicable to the 


preſent caſe ; and the propriety of his definition has not 
been denied. V | 

Though it may be true that the act of the maſter is 
not inſured againſt, unleſs barratry is mentioned in the 
policy; yet the reverſe is equally true: namely, where 
barratry i mentioned, the act of the maſter, though done 
by him only, and without the concurrence of the crew, 
is inſured againſt. And though by the Ord. of Rotter- 


dam, an owner cannot inſure againſt. the barratry of a 


maſter of his own chuſing, yet the law of England clearly 


is different; and notwithſtanding the maſter is appointed 
by the owner, there is not a policy which amongſt other 
ter. : 
lt is true that all the ordinances cited are poſitivi juris: 
and therefore if the law here is ſettled contrary to them, 
they cannot prevail; but if not, the law of foreign coun- 
tries in mercantile tranſactions, has always been attended 
to in courts of juſtice in England, and will afford a reaſon- 
able ground to decide in doubtful caſes. CE | 


As to Darwir's not being the owner, it has already been 


ſtated how far he appears to have been ſo; and in fact he 
did appoint the maſter for this voyage. And though the 
captain's principal view in this caſe might be to put money 
in his own pocket, yet that does not at all leſſen the ct- 
fence which he has been guilty of, or alter the fraud which 
he has practiſed againſt the owners. By going to Guern- 
fey he has'defrauded them, and unleſs that does amount 
to barratry, he has deprived them of all benefit of their 
inſurances.* In the caſe of failing out of port without 
paying duties, the captain did not mean to ſteal the 


goods; he intended only to have put that money in bis 


own pocket; and if he had not been detected would ſtill 
have carried and delivered the goods in the deſtined voy - 
age. „%%% ns ON 5 8 

Here the act done was for the captain's private benefit, 
without the knowledge of the inſured; on the contrary, 
it was to their prejudice, ' it endangered the loſs of their 
goods, deſtroyed the policy unleſs it amounted to a for- 
feiture of it; and was unlawful in itſelf, for which reaſons 
it amounted to barratry, /. EP 


7 « t a 


perils does not guard againſt the barratry of the maſ- 


Lord 
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Lord Mansfield, after ſtating the caſe at large, deliver= 1774. 1 


ed his opinion as follows: — — 
Ihe ground of the motion for a new trial in this caſe is, VA4LLzJ® | 
that under the circumſtances of the caſe as they were gi- 8 ir 
ven in evidence to the jury, the carrying the ſhip to 1 
Guernſey was merely a deviation but not barratry : and much 0 
more ſtreſs was laid at the trial, than in either of the ar- 4 
guments, upon this particular fact; namely, that the de- * 
viation being with the knowledge of Wiles the owner Wh 
though not owner pro gc vice) of the ſhip, it could never [ls 
be barratry : the jury therefore were preſſed to ſay, whe- _ mt 
ther it wa+ with the conſent of Willes or not; and they | 
faid it was. To be ſure nothing is ſo clear, as that if the fit 
owner of a ſhip inſures and brings an action on the policy, i 
he can never ſet up as a crime a thing done by his own di- Wh 
rection or conſent, It was therefore a material fac to Wl 
proceed upon, if Willes had had any thing to do in the 110 
caſe; but he had not. 8 604 

It appeared to me that the nature of barratry had not 
been judicially conſidered, or defined in England with ac- 
curacy. In all mercantile tranſactions the great object 
ſhou!d be certainty : and therefore, it is of more conſe- 
quence that a rule ſhould be certain, than whether- the 
rule is eſtabliſhed one way or the other. Becauſe ſpecu- 
lators in trade then know what ground to go upon. But 
it is not eaſy to collect with certainty from a general ver- 
dict, or from notes taken at ni prius, what was the true 
ground of deciſion, Therefore in this as in all doubtful 
caſes, I wiſhed a caſe to be made for the opinion of the 


S —— ñ(—.ß 
* — — 


— — — 


— — 


court. 

It appeared on the former argument and now, that "i 
there are but three common law caſes relative to barra- 11 
try. The firſt is Knight and Cambridge, Strange 58 f. where 11 
the neglect of the captain in not doing his duty, was ad- 1 
judged barratry; for it was his duty to pay the port duties, 1 


before the ſhip went out of port; and he being guilty of 1 
negle& in not diſcharging them, it was adjudged to a- 
mount to barrat x. | 1 
The next is the caſe of Stamma verſus Brown; 2 Sir. 4 
1173, where the opinion of the chief juſtice in his direc- 1 
tion to the jury is very ſtrong to the preſent caſe: the ſhip Wk 
being chartered, and having taken goods on board tor a 1 
voyage directly to Marſeilles, had paſſed by Mar ſeilles, 1 
and therefore went out of the voyage. The chief juſtice 1 
in his direction told the jury, that this being againſt the 4 
expreſs agreement to go firſt to Marſeilles,” ſeemed not to 11 
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1774. be a ſimple deviation only, but a formed deſign to deceive 


the contractor. The jury ſtaid. out ſome time, and on Ml ©* 
Vartejo their return aſked the chief juſtice, whether, if the maſ. yy 
. . ter was to have no benefit to himſelf by paſſing by Mar. * 
oh the 
ſeillet, and went only to the other places for the benefit of 
the owners, it would be barratry. The chief juſtice an- 2 
ſwered, it would not. Whereupon the jury found a ver- inf 
dict for the defendant. Upon a motion for a new trial it - 
was refuſed, becauſe it appeared to the court that notice 2 
had been given to the agent of the plaintiff, that the voy- ph: 
age was to be altered, and that he was at liberty to take - 


his goods out of the ſhip, if he diſapproved of ſuch alte- 
ration; and to make it barratry, there muſt be ſomething Pr 
of a criminal nature as well as a breach of contract. l 


The laſt common law caſe is, Elton verſus Brogden, 2 FN 
Str. 1264. In that caſe neither the terms of the firſt or vs 


| ſecond policy are ſtated, and yet they muſt have been 
ſpecial, The only queition ſeenis to have been, whether 
the capture of a /econd prize juſtified the ſecond return of | 
the ſhip to Briſlol. The court held it did: if fo, there 
could be no barratry ; becauſe the captain and mariners 
aQed to the beſt of their judgment, for the benefit of the 
owners, Whatever exculed the deviation, proved that f 
deviation could not be barrairy. The circumftances which » 
induced the court to be of that opinion are not ſtated. 
But theſe caſes do not afford any preciſe definition of F 
what barratry is; therefore I wiſhed the cauſe to ſtand 0 


over to be argued by one counſel on a ſide. I have in the 5 
mean time conſidered of it, and conſulted with men con- = 
verſant in mercantile affairs, and I am now very clear. ”* 

The firſt thing to be conſidered is, what is meant by 5 
barratry of the maſter. I take the word to have been ori- 5 
ginally introduced by the /takans, who were the firſt great i 
traders of the modern world. In the Italian Difionary the * 
word Barratrare means to cheat, and whatſoever is by the 2 
maſter a cheat, a fraud, a cozening, or a trick, is bar- 8 
ratry in him: nothing can be ſo general. Here the un- 5 
derwriter has inſured againſt all barratry of the maſter, 2 
and we are not naw in a caſe of the owner or freighter : 
being privy to it; if we were, nothing is ſo clear as that py 
no man can complain of an act done, to which he him-, in 
ſelf is a party. - | < 

In the preſent caſe all relative to Willes may be laid out 6 
of it. He is originally the owner, but not the inſured 6 
here. Darwin was the freighter of the ſhip, and the f 


goods {r 
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goods that were on board were his: if any fraud is com- 
mitted on the owner, it is committed on Darwin. The 
queſtion then is, what is the ground of complaint againſt 
the maſter ? He had agreed to go on a voyage from Lon- 
dm to Seville ; Darwin truſts he will ſet out immediately 
inſtead of which the maſter goes on an iniquitous ſcheme, 
totally diſtin from the purpoſe of the voyage to Sex/lz - 
that is a cheat, and a fraud on Darwin, who thought he 
would fet out directly; and whether the loſs happened in 
the act of barratry, that is, during the fraudulent voyage 
or after, is immaterial ; becauſe the voyage is equally al- 
tered, even though there is no other iniquitous intent. 
But in the preſent caſe, there is a great deal of reaſon to 
ſay, that the loſs fuſtained was in conſequence of the al- 
teration of the voyage. The moment the ſhip was car» 
ried from its right courſe, it was barratry ; and here the 
lots was immediately upon it. Suppoſe the ſhip had been 
loſt afterwards, what would have been the caſe of the 


inſured, if not ſecured againſt the barratry of the maſter ? | 


He would have loſt his infurance, by the fraud of the 
maſter; for it was clearly a deviation; and the infured 
cannot come on the underwriters for a loſs, in conſequence 
of a deviation. Therefore I am clearly of opinion, this 
ſmuggling voyage was barratry in the maſter. 

Aſton juſtice. I wonder that there ſhould remain a 
doubt at this time of day, what is meant by barratry ! 


the maſter, In different ordinances different terms are 


uſed, but they all have the ſame meaning. In one of the 
ordinances of Stackholm it is called “ Knavery of the maſ- 
ter or mariners,” and the facts ſtated in the'preſent caſe 
clearly fall within that deſcription. Where it is a devia- 
tion with the conſent of the owner of the veſſel, and the 


maſter is not acting for his own, private intereſt, in ſuch 


caſe it is nothing but a deviation with the conſent of the 
owner, and the underwriter is excuſed. In the preſent 
Caſe the hulk of the ſhip belonged to Villes, but he had 
nothing to do with it, having chartered it to Darwin; the 
jury therefore did right to confider Darwin as owner pro 
hac vice. Having conſidered him in that light, the con- 
quct of the maſter was clearly barratry. For he was aQt- 
Ing for his own benefit, and without the conſent, or pri- 
vity, or any intended good to his owner. No body knows 
when the firſt commencement of the injury happened; 
but moſt probably on the return of the ſhip to Dartmouth 
frorn Guernſey, where he had been for the purpoſe of 
ſmuggling. Therefore I am clearly of opinion that this 

To change 
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1774. Change of the voyage for an iniquitous purpoſe was bar- 
ratry; which is not confined to the running away with 
 Varuizzo the ſhip, but comprehends every ſpecies of fraud, knave, 
* 1 ry or criminal conduct in the maſter by which the owners 
ä * are injured. 

Willes Joſtice concurred. The only doubt I had in 
this caſe was, when the loſs accrued; and I think it may 
reaſonably be ſaid to have happened in conſequence of the 
ſmuggling voyage: for if the ſhip had proceeded on her 
firſt intended courſe, ſhe would have eſcaped the ſtorm. 
Though this was a deviation, yet it is a fair and uſt re- 

- butter to ſay, that it was barratry in the maſter, which 1s 
inſured againſt in the policy. I think the juſtice of the 
caſe is on the ſide of the plaintiffs, and therefore that there 
ought not to be a new trial. | | 
 Aſbhurſt Juſtice. I continue of the ſame opinion as! 
held at the trial; and I think the plaintiffs have a right to 
recover on either count in the declaration. Firſt, For the 
loſs at ſea. For it does not lie in the mouth of the inſurer 
to object on the ground of its being a deviation, and ſo 
prevent the plaintiffs from recovering on that count : be- 
cauſe the act of the maſter is a fraudulent act; and if the 
loſs is conſequential upon ſuch fraudulent act, it is barra- 
try againſt which the party is infured: and therefore the 
inſurers ſhall not object upon a fact which is itſelf a for- 
teiture of the policy, , 

Second/y, I think for the reaſons already alledged by 
Lord Chief Juſtice, and my Prethren, that it may fairly 
be ſaid the loſs accrued in conſequence of the barratry of 
the maſter. Therefore I concur that the rule ſhould be 
diſcharged: | F : 

Mr. Juſtice Willes agreed with Mr. Juſtice A/bhurſt that 
the plaintiffs were entitled to recover on either count. 
| 5 EKule for a new trial diſcharged. 


— 


Saturday, EEx vox and others verſus Lx VI So LOMON. 


ee mee Motion had been made to diſcharge the defendant 
e Bhllead out of cuſtody, as having been arreſted in coming to 


with intent to ſurrender himſelf as a bankrupt. The motion was ground- 
ſurrender him- | | 7K 3 
22 ed upon the ſtatute. 5 Geo. 2. c. 30. feet. 5. which enact 
ſecond day: but hearing his time was enlarged, reſolved not to ſurrender til] the e»larged 
day. Int e mean time he was arreſted; and the court held he ſhould not be diſcharged. 
For, till actual ſurrender, the ſtatute 5 Geo, 2, meant to protect a bankrupt only during 
ſuch time as it might be icaſonable and coavenicut io. him to come in and ſubmit himſelf 
to the commiſſion, e „ a 

| 6“ that 
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ec that a bankrupt ſhall be free from arreſts, in coming to 
« ſurrender, and from actual ſurrender for the forty two 
e days, or ſuch further time as ſhall be allowed for finiſh- 
« ing his examination.” 15 

The caſe as it appeared upon the defendant's own affi- 


davit was as follows; that he came from Holland to England 


within the 42 days, with intent to ſurrender himſelf upon 
the 42d day: but finding that his time for ſurrendering him- 
ſelf had been enlarged to a further day, he then laid aſide 
his deſign of ſurrendering himſelf upon the 42d day, and 


did not me an to ſurrender himſelf till the enlarged day. 


In the intermediate time, he was arreſted by one of his 
creditors. The queſtion was, Whether he was privileged 
by this ſtatute, as a bankrupt coming to ſurrender 
“ hiraſelf ?” 

Upon ſhewing cauſe this day, Mr. Dunning argued that 
he was: Mr. Wallace and Mr. Lucas that he was not. 

Lord Mansfield. Nothing can be plainer than this caſe, 
The ad allows a bankrupt 42 days to ſurrender in; but 
the ſooner he ſurrenders the better for the creditors, 
Therefore, to induce bankrupts to ſurrender, a privileges 
is held out to them by ſtat. 5 Geo. 2.c. 30. namely, that 
in coming to ſurrender, they ſhall be free from arteſt, 
* and alſo after actual ſurrender for the ſpace of 42 days, 
“or ſuch further time as ſhall be allowed for finiſhing 
© their laſt examination.” Put this is a particular privi- 
lege to enable them to ſurrender ; and till actual ſurrender 


confined to the act of their going with that view z. not a ge- 


neral privilege during the whole time which the act of par- 


lament allows them to ſurrender in. e Nevertheleſs, if a 


bankrupt be abroad as this man was, and upon his return 


with an intention to ſurrender, is arreſted on his landing, 


or within a day or two after his arrival, before he can 
conveniently. make his ſurrender, it would be too rigorous 
a conliruQtion of the ſtatute to ſay, he ſhall not have a 
reaſonable time in which to execute ſuch intention; be- 
cauſe in fact he is on his way to ſurrender, But here the 
bankrupt, inſtead of ſurrendering on his arrival, ſwears 


he had no intention of doing fo till the laſt moment of 


the time allowed him for finiſhing his laft examination. 
There is no pretence therefore for ſaying he is within the 


1774. 
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privilege of being free from arreſts in coming to ſurren- 


der; which muſt be confined, like the caſe of witneſſes 
arreſted in attending the court, to a reaſonable time eundi 
et redeundi; and beyond that the privilege does not 
extend, | | 


Afton | 
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1774. f Afton Juſtice. There is no ground or pretence for the 60 
— — defendant being diſcharged. Inſtead of ſurrendering him- « 


KaxYox ſelf in a reaſonable time after his arrival, he wilfully de- 66 

* lays to ſurrender himſelf: and the meaning of the legil. p 
lature was not to protect bankrupts who withhold them. fi 
ſelves from their creditors during the whole length of time I 
allowed for their ſurrender ; but thoſe only who are ac- b 
tive in ſubmitting themſelves to the ſeveral ſtatutes con- fe 
cerning bankrupts as ſoon as conveniently may be. There. ſ; 
fore I am clearly of opinion the detendant is not entitled 
to his diſcharge. Mr. Juſtice Millet and Mr. Juſtice 
Aſbhurſt concurred. | 

| 4, Fer Cur, Rule diſcharged, 
Monday, Nux cou AR verſus BURDETT. 


Nov. 14th. 


Lord Mansfield R. Willes moved that proceedings might be ſtaid till 
abſent. M ſecurity ſhould be given to the detendant for his 
coſts, in caſe of the plaintiff's failing of ſucceſs; as the 
plaintiff*s refidence was in the Eaſt. Indies, at Calcutta in 
Bengall. | | 
Afton Juſtice. It is every day refuſed. I have many I 
notes of its being ſo. 335 
Take nothing by the motion. p 
d 


Toeſday, Dor ex dim. PaTE, ver/us Davy. t 
Nov. 15th, = 0 
1 1 N eje&ment brought for the recovery of certain pre- 0 
— of miſſes in the manor of Hampſtead in the county of P 
his eſtate of Middleſex ; the ju found a verdict for the plaintiff, ſub- V 
nn hog ail JeQ to the opinion of the court upon the following caſe. 0 
Kt wr. after. That William Davy by his will dated the fecond of April, t] 
— area 1767, duly atteſted by three witneſſes, after ſeveral lega- 1 
Ce 0 » n 


40 farrende,, Cies bequeathed to particular perſons, made the following 
them ** to ſuch reſiduary deviſe, ** And as to all the reſt and reſidue of my 


« Gott » &« eftate, of what nature, kind and quality ſoever, I give, 
40 la 1 "eg ec. deviſe and bequeath the ſame unto my ſaid brother Wil. 


* clare, limit ligm Pate, his heirs, executors and adminiſtrators, ac- 


N e © cording to the nature of the reſpective eſtates.” On the 
makes 4 cadieil, 16th May. 1568, the teſtator purchaſed a cuſlomary meſſuage 


and thereby re- ſituate in Hampſtead, to which he was admitted in fee; and 
2 and can. afterwards ſurrendered it as follows: To ſuch uſes, intent; 


rms all and 
every the gifts, f . 
deviles and bequeſts in his ſaid will, except what he had altered by the codicil; and deſires 
the codicil may be annexed to, and taken as part of his will to all intents and purpoſes.— 
his amounts to à republication of his will, 1 as to make the after purchaſed copybold 
lands paſs by the reſiduary deviſe, 


mn >» — — x — — 4959 ea — v2xv 


« and 
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85 « laſt will and teſtament in writing thereof direct, limit = 

Ht « and appoint.” On the 8th May, 1769 the teſtator 1 — 2 
. purchaſed and was admitted to another piece of land, and Dax. 
we ſurrendered it in the ſame manner. On the 18th Nov. 


* 1769, he made a codicil duly atteſted by three witneſſes; 
* by which reciting, that he had by his will deviſed all his 


” fee-farm rents in manner there mentioned, he deviſed the 
by lame to Cutherine Davy, widow of his brother Jan Davy, 
d and her aſſigns during her natural life, together with his 
* houſe, furniture, coach, &c. and then proceeds as follows, 


4% do hereby ratify and confirm all and every the gifts, devi- 
ä ſes and bequeſts contained in my ſaid will, except what I have 
hereby altered; and I de deſire that this preſent writing may 
be annexed to and accepted and taken as a codicil to my will to 
ALL INTENTS AND PURPOSES.” At the date of the 
will the teſtator had no copyhold lands; but at the date 
of the codicil he had the copyhold lands before mentioned. 
The queſtion was, Whether the copyhold lands paſſed 
to the plaintiff by the will ? | 

Mr. Lee for the plaintiff. The copyhold lands do paſs. 
Firſt, It they had been purchaſed antecedent to the date 
of the will, the refiduary deviſe, though ſilent as to co- 
Pyhold lands, would have included them: for it has been 
decided, that copyhold lands paſs by a deviſe of all the 
teſtator's real eſtate. Acherley v. Vernon, 9g Mad. 75. The 
only queſttion then 1s, Whether the execution of the co- 
dicil, ſubſequent to the purchaſe and ſurrender of the co- 
Pyhold eſtates, amounts to ſuch a republication of the 
will, as to paſs them? Tt clearly does; becauſe no pre- 
ciſe form of words is neceſſary; but any which denote 
the continuance. of the teſtator's mind, are ſufficient. 
Here the codicil has an expreſs reference to the will, and 
in terms ratifies and confirms every gift in it. 

In Heylin v. Heylin * argued in this court laſt term, it“ ante, 139+ 
was adjudged, that the circumſtance of a teſtator's ex- 
punging a legacy, coupled with an intermediate puschaſe 
and ſurrender of copyhold lands to the uſes of his will, 
amounted to a republication ſo as to paſs ſuch newly pur- 
chaſed copyhold lands. In Petter v. Potter, 1 Yez. 438. 
the teſtator by a ſecond codicil, on a ſeparate piece of 
Paper, and without date, revoked ſo muck of his will as 
ſhould be found to be inconſiſtent with ſuch codicil, and 
confirmed the reſt. It was held by FJ. Strange Maſ- 
ter of the Rolls, that this latter codicil was a republicati- 
on, ſo as to paſs lands only contracted for at the date of 


the 
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1774. the teſtator's will, under the general words contained in 
—— the will, even it they had not paſſed before; which how- 


Dor ever Ai, Honour inclined to think they had. 
12 Here the teſtator directs the codicil to be annexed to 
his will; clearly therefore it is a republication; and con- 
ſequently the after purchaſed copy hold lands paſs under ( 
the general reſiduary deviſe. al 


Mr. Mansfield for the defendant. ' The copyhold lands in 
deſcend to the heir at law. At the date of the will the 
teſtator had no copyhold eſtate : clearly therefore he had 
no intention to paſs any copy hold eſtate to the deviſee. 
He afterwards purchaſes the copyholds in queſtion ; and 
ſurrenders them to ſuch uſes as he ſha! declare by his 
5 laſt will;“ not to the uſes ** declared or to be declared 
© by his laſt will,” as was the caſe of Hey/yn v. Heyhyn; 
and the ground upon which that caſe was decided ; name- 
ly, that it was.a republication by reference to uſes already 
declared by a will then exiſting. He then makes a codi- 
cil, whereby he ratifies and confirms every gift in his will, 
except what he had particularly altered by it. This is a 

ratification only of what he had before expreſsly given by 
"I his will, and nothing elſe. But the will contains no gift 
„ or deviſe of any copy fold lands, nor does the codicil refer 
| to any. On the contrary, it is clear that the only object 
the teſtator had, in adding the codicil, was to make the 
| particular alteration there mentioned; conſequently the 
Y copyhold lands are undiſpoſed of, and the heir at law is 
_ entitled to them by deſcent. 1 
1 | Mr, Lee was going to reply: But Lord Mansfield aſked 
*Y him, if he had ſeen the cate of Acherley v. Vernon, as re- 
ported in Comyn 333. where the teſtator by a codicil, re- 
Citing, that he had made his ſaid will, adds I hereby 
= e ratify and confirm my ſaid will, except in the altera- 
5 „ tions aftermentioned; and Lord Chancellor Maccle/- 
2 field decreed, that the will was confirmed by the codicil; 
that the teſtator ſigning and publiſhing his codicil in the 
preſence of three witneſſes was a republication of his wii, 
and both together made but one w ill; and by the ſaid will 
and codicil his fee-farm rents, and aſſatt rents purchaſed 
after the will did well paſs, Lord Mansfield ſaid this caſe 
was deciſive of the queſtion. | 
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MosTYN verſus FABRIGAS. 


'O» the 8th of June, in laſt term, Mr. Juſtice Gou!d Treſpaſs and 


came perſonally into court, to acknowledge his fea] 


This was an action of treſpaſs, brought in the Court of 
Common Pleas, by Anthony Fabrigas againſt, Jon Moſtyn, 


in the year 1771, with force and arms, Oc, made an aſ- 
fault upon the ſaid Anthony, at Minorca, (to wit) at London 
aforeſaid, in the pariſh of St. Mary le Bow, in the ward 
of Cheap, and beat, wounded, and *M-treated him, and 
then and there impriſoned him, and kept and detained him 
in priſon there for a long time, (to wit) for the ſpace of 
ien months, without any reaſonable or probable cauſe, 
contrary to the laws and cuſtoms of this realm, and a- 
gainſt the will of the ſaid Anthony, and compelled him to 
depart from Minorca aforeſaid, where he was then dwel- 
ling and reſident, and carried, and. cauſed to be carried, 
the ſaid Anthony from Minorca aforeſaid, to Carthagena, in 
the dominions of the King of Spain, Oc. to the plaintiff's 
damage of 10,000 /. | wit 

The defendant pleaded iſt. Not guilty ; upon which 
ſue was joined. 2dly. A ſpecial juſtification, that the 
defendant at the time, c. and long before, was governor. 
of the ſaid iſland of Minorca, and during all that time was 


inveſted with, and did exerciſe all the powers, privileges, 


and authorities, civil and military, belonging to the go- 
yernment of the ſaid iſland of Minorca, in parts beyond 
the ſeas; and the ſaid Anthony, before the ſaid time when, 
Cc. (to wit) on the ſaid iſt of September, in the year a- 
foreſaid, at the iſland of Minorca aforeſaid, was guilty of 
ariot, and was endeavouring to raiſe a mutiny among the 
inhabitants of the ſaid iſland, in breach of the peace: 
whereupon the ſaid Join ſo being governor of the ſaid 
Wand of Minorca as aforeſaid, at the ſaid time, when, 
Ec, in order to preſerve the peace and government of the 
ſaid iſland, was obliged to, and did then and there order 
the ſaid Anthony to be baniſhed from the ſaid ifland of Mi- 
mrea; and in order to baniſh the ſaid Anthony, did then 
and there gently lay hands upon the ſaid Anthony, 12 93 
then and there ſeize and arreſt him, and did * an 
etain 


falſe impriſon- 

: . F F ment lies in 
affixed to a bill of exceptions in this caſe; and errors hav- Fgland by a 
ing been aſſigned thereupon, they were now argued. native Minor - 
8 1, n J Sure guin, againſt 2 
governor of Mi- 
{ norca, for ſuch 
for an aſſault and falſe impriſonment z in which the plain. iqjury —_— 
tiff declared, that the defendant on the fr of September, Mime, 8 
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- detain the ſaid Anthony, before he could be baniſhed from 


the ſaid iſland, tor a ſhort ſpace of time, (to wit) for the 
ſpace of ſix days, then next following; and afterwards, 
to wit, on the 7th of September, in the year aforeſaid, at 
Minorca aforeſaid, did carry, and cauſe to be carried the 
ſaid Anthony, on board a certain veſſel, from the iſland of 
Minorca aforeſaid, to Carthagena aforeſaid, as it was lawful 
for him to do, for the cauſe aforeſaid ; which are the ſame 
making the ſaid aſſault upon the ſaid Anthony, in the firſt 
count of the ſad declaration mentioned, and beating, and 
ill- treating him, and impriſoning him, and keeping and 
detaining him in priſon for the ſaid ſpace of time, in the 
ſaid firſt count of the ſaid declaration mentioned, and com- 
pelling the ſaid Anthony to depart from Minorca aforeſaid, 
and carrying and cauſing to be carried the ſaid Anthony 


from Minorca to Carthagena, in the dominions of the King 
of Spain, whereof the ſaid Anthony has above. complained 


againſt him, and this he is ready to verify ; wherefore he 
prays judgment, c. without this, that the ſaid 7% was 


guilty of the ſaid treſpaſs, aſſault, and impriſonment, at 


the pariſh of St. Mary le Bow, in the ward of Cheop, or 
elſewhere, out of the ſaid iſland of Minorca aforeſaid. Re- 
Plication de injuria ſus proprid abſg. tali cauſd. At the trial 
the jury gave a verdict for the plaintiff, upon both iſſues, 
with 30007. damages, and go/. coſts © 
The ſubſtance of the evidence, as ſtated by the bill of 
exceptions, was as follows; On behalf of the plaintif, 
that the defendant, at the iſland of Minorca on the 17th 


of September, 1771, ſeized the plaintiff, and, without any 


trial, impriſoned him for the ſpace of ſix days againſt his 
will, and baniſhed him for the ſpace of twelve months 
from tbe ſaid iſland of Minorca to . in Spain. On 
behalf of the defendant ; that the plaintiff was a native of 
Minorca, and at the time of ſeizing, impriſoning, and 
baniſhing him as aforeſaid, was an inhabitant of and re- 
ſiding in the Arraval of St. Philip's, in the ſaid iſland; 
that Minorca was ceded to the Crown of Great Britain, 
by the treaty of Utrecht, in the year 1713. That the 
AMinarquing are in general governed by the Spaniſh laws, 
bur when it ſerves their purpoſe plead the Engliſh laws ; 
that there are certain magiſtrates, called tie chief juſtice 
criminal, and the chief juſtice civil, in the ſaid iſland : that 

the ſaid iſland is divided into four ſtrides, excluſive of the 
Arrayal of St. Phillip's; which the witneſs always under- 
ſtood to be ſeparate and diſtin& from the others, and un- 
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thereto. < 
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der the immediate order of the governor; ſo that no 


magiſtrate of Mahon could go there to exerciſe any func- 
tion, without leave firſt had from the governor: that the 
Arrgval of St. Phillip*s is ſurrounded by a line wall on one 
ſide, and on the other by the ſea, and is called the Ray- 
alty, where the governor has greater power than any where 
elle in the iſland; and where the. judges cannot interfere 
but by the governor's conſent ; that nothing can be exe- 
cuted in the Arraval but by the governar's leave, and the 
Judges have applied to him the witneſs, for the governor's 
leave to execute proceſs there. That for the trial of mur- 
der and other great offences committed within the ſaid 


Arraval, upon application to the governor, he generally 


appoints the afſeſſeur criminal of Mahon, and for leſſer of- 
fences, the muſtaſtaph ; and that the ſaid Jan Mzſtyn, at 
the time of the ſeizing, impriſoning, and. baniſhing the 
ſaid Anthony, was the governor of the ſaid iſland of Mi- 
norca, by virtue of certain letters patent of his preſent Ma- 
jeſty. Being ſo governor of the ſaid iſland, he cauſed the 
laid Anthony to be ſeized, impriſoned, and baniſhed, as 
aforeſaid, without any reaſonable or probable cauſe, or 
any other matter alledged in his plea, or any act tending 

This caſe was argued this term, by Mr. Buller, for the 
plaintiff in error, and Mr. Peckham, for the defendant, 
Afterwards, in Hilary Term, 1775, by Mr. Serjeant Walks 
er, for the plaintiff, and Mr. Serjeant Glynn, for the de- 


| fendant. 


For the plaintiff in error. There are two queſtions, 
Iſt, Whether in any caſe an action can be maintained in 
this country for an impriſonment committed at Minorca, 
upon a native of that place? | 

2dly. Suppoſing an action will lie againſt any other 
perſon, whether it can be maintained againſt the gover- 
nor, acting as ſuch, in the peculiar diſtrict of the Arraval 
of St. Phillip's ? 

In the diſcuſſion of both theſe queſtions, the conſtitution 
of the iſland of Minarca, and of the Arravel of St. Phil. 
lip's, are material. Upon the record it appears, that by 
the treaty of Utrecht, the inhabitants had their own pro- 


perty and laws preſerved to them. 'The record further 


ſtates that the Arraval of St. Phillip's, where the preſent 
cauſe of action aroſe, is ſubject to the immediate controut 
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and order of the governor on'y, and that no judge of the 


iſland can execute any function there, without the parti- 


cular leave of the ae for that purpoſe. _ iſt, If 12 | 
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1774. beſo, and the Lex Loci differs from the law of this coun- 
try; the Lex Loi muſt decide, and not the law of this 
MosTY" country. The caſe of Robinfon verſus Bland, 2 Bur. 1078. 
. of a, does not interfere with this poſition; for the doctrine laid 
down in that caſe is, that where a tranſaction is entered 

into between Britiſh ſubjefts with a view to the law of 
England, the law of the place can never be the rule which 

is to govern. But where an act is done, as in this caſe, 

which by the law of England would be a crime, but in the 

country where it is committed, is no crime at all; the 

Lex Loci cannot be the rule. It was fo held by Lord C. J. 

Pratt, in the caſe of Pons verſus Johnſon, and in a like caſe 

of Ballifter verſus Johnſon, ſittings after Trinity term, 1765. 

2d. In criminal caſes, an offence committed in foreign 

parts, cannot, except by particular ſtatutes, be tried in 

this country. ' 1ſt. Fezey, 246. The Eaſt India Compaiy 

verſus Campbell. If crimes committed abroad cannot be 

tried here, much leſs ought civil injuries, becauſe the lat- 

ter depend upon the police and conſtitution of the country 

where they occur, and the ſame conduct may be action- 

able in one country, which is juſtifiable in another. But 

in crimes, as murder, perjury, and many other offences, 

the laws of moſt countries take for their baſis the Jaw of 

God, and the law of nature; and therefore, though the 

trial be in a different country from that in which the of- 

fence was committed, there is a greater probability of diſ- 
tributing equal juſtice in ſuch caſes than in civil actions. 

In Kei wey, 202. it was held that the court of Chuncery 

cannot entertain a ſuit for dower, in the Ie of Man, 

though it is part of the territorial dominions of the crown 

of England. zd. The caſes where the courts of Weſtmin- 

ſter have taken cognizance of tranſactions ariſing abroad, 
ſeem to be wholly on contracts, where the laws of the 

foreign country have agreed with the laws of England, and 
between Engliſh ſubject; and even there it is done by a 

legal fiction; namely, by ſuppoſing under a videlicet, that 

'K the cauſe of action did ariſe within this country, and that | 
the place abroad, lay either in London or in Iſtingtan. But 

where it appears upon the face of the record, that the ä 

cauſe of action did ariſe in foreign parts, there it has been b 

held that the court has no juriſdiction, 2 Lutw. 946. 
Aſſault and falſe impriſonment of the plaintiff,” at Fort Si. 
George, in the Eat Indies, in parts bevond the ſeas; viz. 

at London, in the patiſn of St. Mary le Bow, in the ward 

of Cheap. It was reſolved, by the whole court, that the 
declaration was ill, becauſe the treſpaſs is ſuppoſed to be 
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committed at Hirt St. George, in parts beyond the ſeas, 
vide/icet, in London; which is repugnant and abſurd: and 
it was ſaid, by the chief juſtice,” that if a bond bore date at 
Faris, in the kingdom of France; it is not triable here. 
In the preſent caſe, it does appear upon the record, that 


ver ſus 
FABRI1G 48. 


the offence complained of was committed in parts beyond 


the ſeas, and the defendant has concluded his plea with a 
traverſe, that he was not guilty'in London, in the pariſh 
of St. Mary le Bow, or elſewhere, out of the iſland of Mi- 
orca. Beſides, it ſtands admitted by the plaintiff ; be- 
caute if he had thought fit to have denied it, he ſhould 
have made a new aſſignment, or have taken iſſue on the 
place. Therefore as Juſtice Dodderidge ſays, in Latch 4. 
the court muſt take notice, that the cauſe of action aroſe 
out of their juriſdiction. | TT 

Before the ſtatute of Jeoſallis, even in caſes the moſt 
tranſitory, if the cauſe of action was laid in London, and 
there was a local juſtification, as at Oxford, the cauſe 
muſt have been tried at Oxford, and not in London. But 
the ſtatute of Feofails does not extend to Minorca: there- 
fore this caſe ſtands entirely upon the common law; by 
which the trial is bad, and the verdi& void. 

The inconveniencies of entertaining ſuch an action in 
this country. are many, but none can attend the rejecting 
it. For it muſt be determined by the law of this country, 
or by the law of the place where the act was done. If by 
our law, it would be the higheſt” injuſtice, by making 4 
man who has regulated his conduct by one law, amena- 
ble to another totally oppoſite. If by the law of Minorca, 
how is it to be proved? There is no legal mode of cer- 
tifying it, no proceſs to compel the attendance of witneſ- 
ſes, nor means to make them anſwer. The conſequence 
would be to encourage every diſaffected or mutinous ſol- 
dier to bring actions againſt his officer, and to put him 
upon his defence without the power of proving either the 
law or the facts of his caſe, © | "pt 

II. Point. If an action would lie againſt any other 
perſon, yet it cannot be maintained againſt the Governor 
— Minorca, acting as ſuch, within the Arraval of St. Phil- 
B Em F $f! 5 
The Governor of M:mrca, at leaſt within the diſtrict 
of St. Phillip's, is abſolute: both the civil and criminal 
juriſdiction veſt in him as the ſupreme power, and as ſuch 
he is accountable to none but God. But ſuppoſing he 
were not abſolute, in this caſe, the act complained of was 
done by. him in a judicial capacity as eriminal judge ; jor 
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1174 which no man is anſwerable. 1 Salk, 306. Groenvelt 
=== Verius Burwell. 2 Mod. 218. Show. Parl. caſes 24. Dut- 
MosTYs fon verſas Howell, are in point to this poſition ; but more 
710. 4 particularly the laſt caſe; where in treſpaſs, aſſault, and 
falſe impriſonment, the defendant juſtified as Governor of 
Barbadoes, under an order of the council of ſtate in Bar- 
bedces, made by himſelf and the council, againft the 
plaintiff (who was the deputy governor), for mal-admini- 
ſtration in his office; and the Houfe of Lords determined, 
that the action would not lie here. All the grounds and 
reaſons urged in that caſe, 'and all the inconveniencies 
| pointed out againft that action, hold ſtrongly in the pre- 
ſent. This is an action brought againſt the defendant for 
what he did as judge; all the records and evidence which 
relate to the tranſaction are in Minorca, and cannot be 
brought here; the laws there are different from what 
they are in this country ; and as it is faid in the concluſion 
of that argoment, government muſt be very weak indeed, 
and the perſons intruſted with it very uneaſy, if they are 
ſubject to be charged with actions here, for what they do 
in that character in thofe countries. Therefore unleſs 
that caſe can be materially diftinguifhed from the preſent, 
it will be an authority, and the higheſt authority that can 
be adduced, to ſhew that this ation cannot be maintain- 
ed; and that the plaintiff in error is intitled to the judg- 
ment of the court. | 

Mr. Peckham, for the defendant in error. 1ſt. The 
objection to the juriſdiction is now too late; for wherever 
a party has once ſubmitted to the juriſdiction of the court, d 

he is for ever after precluded from making any objection 
to it. Tear book 22 H. 6. fol. 7. Co. Litt. 127. 5. 7. 4 
Ruym. 34. 1 Mod. 8 1. 2 Mod, 273. 2 Lord Raym. 884. | 
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2 Vern. 483. | 5 | 7 
Secondly, An action of trefpaſs can be brought in Eng- 
land for an injury done abroad. It is a tranſitory action, : 
and may be brought any where. Co. Litt. 282, 12 Co. | 
114. Co. Litt. 261. 5. where Lord Cote fays, that an ob- tl 
ligatton made beyond ſeas, at Bourataux' in France, ma) " 
be ſued here in England, in what place the plaintiff will. - 
Captain Parker brought an action of treſpaſs and falſe im- 1 


priſontnent againſt Lord Clive for injuries received in India, 
and it was never doubted but that the action did lie. And 4 
at this time there is an action depending between Gregor) i © 
Cvjimaul, an Armenian 'merchant, and Governor Verelſt, * 
m Which the cauſe of action aroſe in Bengal. A bill was yd 
led by the Governor in the Exchequer for Roy 
4 | hic 
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which was granted; but on appeal to the Houſe of Lords, 
the injunction was diſſolved; therefore the ſupreme court 
of judicature, by diſſolving the injunction, acknowledged 
that an action of treſpaſs could be maintained in England, 
ough the cauſe of action aroſe in India. | 
Thirdly, There is no diſability in the plaintiff which 
incapacitates him from bringing this action. Every per- 
ſon born within the ligeance of the King, though without 
the realm, is a natural born ſubject, and as ſuch, is enti- 
tled to ſue in the King's courts. Co. Litt. 129. The 
plaimiff, though born in a conquered country, is a ſub- 
ject, and within the ligeance of the King. 2 Burr. 858. 
In 1 Salt. 404. Upon a bill to forecloſe a mortgage in 
the iſland of Sarke, the defendants pleaded to the juriſ- 
dition, viz. that the iſland was governed by the laws of 
Normandy, and that the party ought to ſve in the courts 
of the iſland, and appeal. But Lord Keeper right over- 
ruled the plea; . otherwiſe there might be a failure of 
&« juſtice if the chancery could not hold plea in ſuch caſe, 
* the party being here.” In this caſe both the parties 
are upon the ſpot. In the caſe of Ramłiſſenſeat v. Barker, 
upon a bill filed againſt the repreſentatives of the Gover- 
nor of Patna, for money due to him as his Banyan ; the 
defendant pleaded, that the plaintiff was an alien born, 
and an alien infidel, and therefore could have no ſuit here. 
But Lord Hardwicke ſaid, ** as the plaintiff's was a mere 
e perſonal demand, it was extremely clear that he might 
& bring a bill in this court ;? and he over-ruled the defen- 
dant's plea without hearing one counſel of the other ſide. 
The caſe of the Counteſs of Derby, Keilwey 202. does 
not affect the preſent queſtion ; for that was a claim of 
dower ; which is a local action, and cannot, as a tranſito- 
ry action, be tried any where. The other caſes from 
Latch and Lutwyche, were either local actions, or queſ- 
tions upon demurrer ; therefore not applicable to the caſe 
before the court; for a party may avail himſelf of many 
things upon a demurrer, which he cannot by a writ of 
error. The true diſtinction is between tranſitory and lacal 
actions; the tormer of which may be tried any where; 
the latter cannot, and this is a tranſitory action. But 
there is one caſe which more particularly points out the 
diſtinction, which is the caſe of Mr. Skinner, referred to 
the twelve judges from the council board. In the year 
1657, when trade was open to the Eaſt Indies, he poſſeſ- 
ſed himſelf f a haſe and warebeuſe, which he filled 
wu 
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with goods at Jamby, and he purchaſed of the King at 


Great Famby the iſlands of Baretha. The agents of the 
Eaſt India Company aſſaulted his perſon; ſeized his ware- 


| houſe, carried away his goods, and took and poſſeſſed them- 
. ſelves of the /ſlands of Baretha, Upon this caſe it was 
propounded to the judges, by an order from the King in 


council, dated the 12th April, 1665, Whether Mr. 


« Skinner could have a full relief in any ordinary court of 


* Jaw ?? Their opinion was, © That his Majeſty's or- 
% dinary courts: of juſtice at Weſtminſter can give relief 
* for taking away and ſpoiling his ſhip, goods and pa- 
te pers, and aſſaulting and wounding his perſon, natwith- 
% ſtanding the fame was done beyond the ſeas. | But that 
* as to the detaining and poſſeſſing of the houfe and iflands 
«« in the caſe mentioned, he is not relievable in any or- 
«© dinary court of Juſtice,” It is manifeſt from this caſe 
that- the twelve judges held, that an action might be 
maintained here for ſpoiling his goods, and feizing his 
perſon, becauſe an action of treſpaſs is a franſitory action; 
but an action could not be maintained for poſſeſſing tl.e 
houſe and land, becauſe it is a local action. | 

4th Point. It is contended that General Moſiyn go- 
verns as all abſolute ſovereigns do, and that ſtet pro ration? 
voluntas is the only rule of his conduct. From whom 
does the Governor derive this deſpotiſm? Not from the 
King, for the King has no ſuch power, and therefore can- 
not delegate it to another. Many caſes have been cited 
and much argument has been adduced, to prove that 4 
man is not reſponſible in an action for what he has done 
as a judge; and the cafe of Dutton v. Howell has been 
much dwelt upon; but that caſe has not the leaſt reſem- 
blance to the preſent, The ground of that deciſion was, 
that Sir Jon Dutton was acting with his council in a ju- 
dicial capacity, in a matter of public accuſation, and a- 
greeable to the laws of Barbadoes, and only let the Jaw 
take its courſe againſt a criminal. But Governor Mo/tyn 
neither ſat as a military or as civil judge; he heard no 
accuſation, he entered into no proof; he d d not even ſee 
the priſoner ; but in dire& oppoſition to all laws, and in 


violation of the firſt pi inciples of juſtice; followed no rule | 


but his own arbitrary will, and went out of his way to 
perſecute the innocent. If that be ſo, he is reſponſible 
for the injury he has done: and ſo was the opinion of the 


court of C. B. as delivered by Lord Chief Juſtice De Grey 


on the motion for a new trial. If the Governor had ſecur- 
ed him, ſaid his Lordſhip; nay, if he had barely S 
5 Se | mitte 
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mitted him, that he might have been amenable to juſtice; 1 


and if he had immediately ordered a proſecution upon any 
part of his conduct, it would have been another queſtion; 
but the governor knew he could no more impriſon him 
for a twelvemonth (and the baniſhment for a year is a con- 
tinuation of the original impriſonment) than that he could 


inffict the torture. Lord Bellamont's caſe, 2 Salk. 625. 


Faſ. 12 W. 3. is a caſe in point to ſhew that a governor 
abroad is-reſponſible here: and the fat. 12 W. 3. paſſed 
the ſame year for making governors abroad amenable here 
in criminal caſes, affords a ſtrong inference that they were 
already anſwerable for cini injuries, or the legiſlature 
would at the ſame time have provided againſt that miſ- 


chief. But there is a late deciſion not diſtinguiſhable from ' 


the caſe in queſtion. Comyn v. Sabine, governor of Gibral- 
tar, Mich. 11 Geo, 2. The declaration ſtated, that the 
plaintiff was a maſter carpenter of the office of ordnance 
at Gibraltar, that governor Sabine tried him by a court 
martial to which he was not ſubject, that he underwent 
a ſentence of 500 laſhes; and that he was compelled to 
depart from Gibraltar, which he laid to his damage of 
10,000]. The defendant pleaded not guilty, and juſtiſis d 
under the ſentence of the court martial. There was a 
verdict for the plaintiff, with 700 J. damages. A writ of 
error was brought, but the judgment affirmed. . 
With reſpe& to the Arraval of St. Phillip's being a pe- 
culiar diſtrict under the immediate authority of the gover- 
nor alone, the opinion of Lord Chief Juſtice de Grey upon 
the motion for a new trial is a complete anſwer: One 
of the witneſſes in the cauſe (ſaid his Lordſhip) repre- 
ſented to the jury, that in ſome particular caſes, eſpe- 
cially in criminal matters, the governor reſident upon 
the iſland does exerciſe a legiſlative power. lt was groſs 
ignorance in that perſon to imagine ſuch a thing; I may 
ſay it was impoſſible, that a man who lived upon the 
iſland in the ſtation he had done, ſhould not know bet- 
tet, than to think that the governor had a civil and cri- 
minal power in him. The governor is the King's ſer- 
vant: his commiſſion is from him, and he is to execute 
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f which is, to execute the laws of Minorca, under ſuch 
o 


regulations asthe King ſhall make in council. It was a 
vain imagination in the witneſſes to ſay, that there were 
five terminos in the iſland of Menorca; I have at various 
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pers relative to that iſland, and I do not believe that in 
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LY any one of them, the idea of the HArraval of St. Phi!iis's | 


* being a diſtinct juriſdiction, was ever ſtarted. Mahon 
cc is one of the four terminos, and St. Phillips, and all 
& the diſtrict about it, is comprehended within that ter- 
“ mino; but to, ſuppoſe that there is a diftin & juriſdiction, 
ce ſeparate from the government of the iſland, is ridicu- 
«& lous-and abſurd,” Therefore as the defendant by plead- 
ing in chief, and ſubmitting his cauſe to the deciſion of an 
Engliſh jury, is too late in his objeRion to the juriſdiction 
of the court; as no diſability incapacitates the plaintiff 
from ſeeking redreſs here; and as the action which is a 
tranſitory one is clearly maintainable in this country, 


though the cauſe. of action aroſe abroad, the judgment 


ought to be affirmed. Should it be reverſed, I fear the 

me with too much truth, will apply the, lines of the 
oman Satyriſt on the drunken Marius on the preſent oc- 

caſion; and they will ſay of governor Meo/tyn, as was for- 

merly ſaid of him, 2 9 

Hic eſt damnatus inani judicioz _ 

and to the Minorquins, if Mr. Fabrigas ſhould. be deprived 

of that ſatisfaction in damages which the jury gave him, 
At tu vidirix provincia ploras. 

\ Lord Mansfield. Let it ſtand for another argument. . It 

has been exiremely well argued on both ſides. 

On Friday 27th January, 1773, it was very ably argu- 
ed by Mr. Serjeant Giynn, for the plaintiff ; and by Mr. 
8 oe Waliker, for the defendant. _ | 

Lord Mansfield. This is an action brought by the 
plaintiff againſt the defendant, for an aſſault and falte im- 
priſonment; and part of the complaint made being for ba- 
niſhing him from the iſland of Minorca to 'Carthagena in 
Spain, it was neceſſary for the plaintiff, in his. declaration, 
to take notice of the real place where the cauſe of action 
aroſe: therefore he has ſtated it to be in Minorca, with a 
videlicet, at London, in the pariſh of St. Mary le Bow, in 
the ward of Cheap. Had it not been for that particular 
requiſite, he might have ſtated it to have been in the coun- 
ty of Middleſex. To this declaration the defendant put in 
two pleas. Fir/?, not guilty;“  /econd'y, that he was 
governor of Minorca by letters patent from the crown; 
that the plaintiff was raiſing a ſedition and mutiny; and 
that in conſequence of ſuch ſedition and mutiny, he did 
impriſon him, and ſend him out of the iſland; which as 
| Ag pc being inveſted with all the privileges, rights 


1 


% a * 


it wauld be a juſtification in caſe it were true: but he de- 
| nies 
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nies the truth of the fact: and puts in iſſue whether the 
ſact of the plea is true. The plea avers that the aſſault for 
which the action was brought aroſe in the iſland of Minor- 
ca, out of the realm of England, and no where elſe. To this 
the plaintiff has made no new aſſignment, and therefore 
by his replication he admits the locality of the cauſe of action. 

Thus it ſtood on the pleadings. At the trial the plain- 
tiff went into the evidence of his caſe, and the defendant 
into evidence of his; but on behalf of the defendant, evi- 
dence different from the facts alledged in his plea of juſti- 
fication was given, to ſhew that the Arraval of St. Phil- 
hip's, where the injury complained of was done, was not 
within either of the four precincts, but is a diſtrict of itſelf 
more immediately under the power of the governor; and 
that no judge of the iſland can exerciſe juriſdiction there, 


without a ſpecial appointment from him. Upon the fact 


of the caſe the judge left it to the jury, who found a ver- 
diet for the plaintiff, with 30007. damages. The defen- 
dant has tendered a bill of exceptions, upon which bill of 
exceptions the cauſe comes before us: and the great difh- 
culty I have had upon both the arguments, has been to 
be able clearly to comprehend what the queſtion is, which 
is meant ſeriouſly to be brought before the court. 

If 1 underſtand the counſel for governor Moftyn right, 
what they ſay is this: The plea of not guilty is totally 
immaterial ; and fo is the plea of juſtification : becauſe 
upon the plaintiff's own ſhewing it appears, 1ſt, that the 
cauſe of action aroſe in Minorca, out of the realm; -2dlv, 
that the defendant was governor of Minorca, and by virtue 
of fuch his authority-impriſoned the plaintiff. From thence 
it is argued, that the judge who tried the cauſe ought to 
have refuſed any evidence whatſoever, and have directed 
the jury to find for the defendant : and three reaſons have 
been aſſigned. One, inſiſted upon in the former argu- 


ment, was, that the plaintiff, being a Minorquin, is inca- 


pacitated from bringing an action in the King's courts in 
England. To diſpoſe of that objection at once, I ſhall on- 
ly ſay, it is wiſely abandoned to day; for it is impoſſible 
there ever could evift a doubt, but that a ſubje& born in 

Minorca.has as good a right to appeal to the King's courts 

of juſtice,” as one who is born within the ſound of Bow 

bei: and the objection made in this caſe, of its not being 
ſtated on the record that the plaintiff was born ſince the 
treaty of Utrecht, makes no difference. The two other 

grounds are, iſt. That the defendant being governor of 

Minorca, is anſwerable for no injury whatſoever done by 

him in that capacity: 2dly, That the injury being done 

at 
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King's courts in England.—As to the firſt, nothing is ſo 
clear as that to an action of this kind the defendant if he 
has any juſtification muſt plead it; and there is nothing 


more clear, than that if the court has not a general juriſ- 


diftion of the fubjeQ-matter, he muſt plead to the juri/- 
diflion, and cannot take advantage of it upon the general 
iſue. Therefore by the law of England, if an action be 
brought againſt a judge of record for an act done by him 
in his judicial capacity, he may plead that he did it as 
judge of record, and that will be a complete juſtification, 
So in this caſe, if the injury complained of had been done 
by the defendant as a judge, though it aroſe in a foreign 
country where the technical diſtind ion of a court of record 
does not exiſt, yet ſitting as a judge in a court of juſtice, 
ſubject to a ſuperior review, he would be within the rea- 


ſon of the rule which the law of England ſays ſhall be a 


juſtification; but then it muſt be pleaded. Here no ſuch 
matter is pleaded, nor is it even in evidence that he ſat as 
judge of a court of juſtice. Therefore J lay out of the 
caſe every thing relative to the Arraval of St. Phillp's. 
The firſt point then upon this ground is, the ſacredne/s 
of the defendant's perſon as governor. If it were true that 


the law makes him that ſacred character, he muſt plead 


it, and ſet forth his commiſſion as ſpecial: matter of juſti- 
fication ; becauſe prima facie the court has juriſdiction. 
But I will not reſt the anſwer upon that only. It has been 
inſiſted by way of diſtinction, that ſuppoſing an action 
will Jie for an injury of this kind committed by one indivi- 
dual againft another, in a country beyond the ſeas, but 
within the dominion of the crown of Erglard, yet it ſhall 
not emphatically lie againſt the governor. In anſwer to which 
I fay,” that for many reaſons, if it did not ie againſt any 


other man, it ſha!l moſt emphuticeljy lie againſt the governer. 


In every plea to the juriſdiction, you muſt ſtate another 
juriſdiction; therefore if an action is brought here for 4 
matter afiſing in Wales, to bar the remedy ſought in this 
court, you muſt ſhew the juriſdiction of the court of Hales; 
and in every caſe to repel the jutiſdiction of the King's 
court, you muſt ſnew a more proper and more ſufficient 
juriſdiction : for if there is no other mode of trial, that alone 
will give the King's courts a juriſdiction. Now inthis caſe 
no other juriſdiction is ſhewn, even ſo much as in argument. 
And if the King's.courts of juſtice cannot hold plea in ſuch 
caſe, no other court can do it. For it is truly ſaid that 4 

overnor is in the nature of 4 viceroy ; and therefore local 
5. during his government, no civil or criminal action — 
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lie againſt him: the. reaſon is becauſe upon proceſs he 1994. 
would be ſubject to impriſonment... But here, the injury — 
s ſaid to have happened in the Arraval of St. Philip's, wen bl 
where without his leave. no juriſdiction can exiſt. If that p,gaioas. 


be ſo, there can be no remedy whatſoever, if it is not in 
the King's courts : becauſe when he is out of the govern- 


ment, and is returned with his property into this country, 


there are not even his effects left in the iſland to be 


attached. xe, 8 922 = 

Another very ſtrong reaſon, which was alluded to by 
Mr. Serjeant Glynn, would alone be deciſive; and it is 
this: that though the charge brought againſt him is for a 
vil injury, yet it is likewiſe of a criminal nature; becauſe 
it is in abuſe of the authority delegated to him by the 


King*s Letters Patent, under the great ſeal. Now if every 


thing committed within a dominion, 1s triable by the 
courts within that dominion, yet the effect or extent of 
the King's Letters Patent, which gave the authority, can 
only be tried in the King's courts; for no queſtion con- 
cerning the Seignory, can be tried within the Seignory 
tſelf. Therefore where a queſtion reſpecting the Seigno- 


y ariſes in the proprietary governments, or between two 


provinces of America, or in the Iſle of Man, it is cogni- 
table by the King's courts in Eng/and only. In the caſe of 


the iſle of Man * it was ſo decided in the time of Queen s 4 loft, 284. 


Elizabeth, by the chief juſtice and many of the judges. 
do that emphatically the gevernor muſt be tried in England, 


to ſee whether he has exerciſed the authority delegated to 


him by the Letters Patent, legally and properly; or whe- 
ther he has abuſed it, in violation of the laws of England, 
and the truſt fo repoſed-in him. | 

It does -nat follow from hence, that let the cauſe of 
aQtion ariſe where it may, a man is not entitled to make 
ue of every juſtification his caſe will admit of, which 
ought to be a defence to him. If he has acted right ac- 
cording to the authority with which he: is inveſted, he 


mull lay it before the court by way of plea, and the 
court will exerciſe. their judgment whether it is a ſuffici- 


ent juſtification or not. In this caſe, if the juſtificarion 
had been proved, the court might have conſidered it as a 
ſufficient anſwer; and, if the nature of the caſe would 
have allowed of it, might have adjudged, that the raiſing. 
2 mutiny was a good ground for ſuch a ſummary proceed- 
ng. I can conceive caſes in time of war in which a go- 
vernor would be juſtified, though he acted very arbitra- 
nly, in which he could not be juſtified. in time of peace, 
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Suppoſe, during a ſiege or upon an invaſion of Minorca, 
the governor ſhould judge it proper to fend an hundred of 
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Foreign laws 


the inhabitants out of the iſland, from motives of real and 


general expediency : or ſuppoſe, upon a- general ſuſpicion he | 


ſhould take people up as ſpies; upon proper circumſtances 
laid before the court, it would be very fit to ſee whether 
he had acted as the governor of a garriſon ought, accord- 
ing to the circumſtances of the caſe. But it is objeRed, 
ſuppoſing the defendant to have acted as the Spaniſh go. 
vernor was empowered to do before, how is it to be 
known here that by the laws and conſtitution of Spain he 
was authoriſed ſo to aft. The way of knowing foreign laws 


muſt be proved is, by admitting them to be proved as facht, and the court 


as facts. 


# Faubert v. 
Tur, Prec. 
Chan. 20). 


muſt aſſiſt the jury in aſcertaining what the law is. For 


inſtance, if there is a French ſettlement the conſtruction 


of which depends upon the cuſtom. of Paris, witneſſes 
muſt be received to explain what the cuſtom is; as evi- 
dence is received of cuſtoms in reſpect of trade. There 
is a caſe of the kind I have juſt ſtated x. So in the ſu- 


preme reſort beſore the King in Council, the Privy Coun- 


ci]! determines all caſes that ariſe in the plantations, in 
Gibraltar, or Minorca, in Ferſey, or Guernſey ; and they 
inform -themſelves, by having the law ſtated to them.— 
As to ſuggeſtions with regard to the difficulty of bringing 
witneſſes, the court muſt take care that the defendant is 
not ſurpriſed, and that he has a fair opportunity of bring- 
ing his evidence, if it is a caſe proper in other reſpeQs 
for the juriſdiction of the court, There may be ſome 
caſes ariſing abroad, which may not be fit to be tried 
here; but that cannot be the caſe of a governor, inju- 
ring a man contrary to the duty of his office, and in vi- 
olation of the truſt. repoſed in him by the King's com- 
miſſion. 1 | | 
If he wants the teſtimony of witneſſes whom! he cannot 
compel to attend, the court may do what the court did in 
the caſe of a criminal proſecution of a woman who had 
received a penſion as an officer's widow: and it was 
charged in the indiQtment that ſhe never was married to 
him. She. alledged a marriage in Scotland, but that ſhe 


could not compel her witneſſes to come up, to give ev 


dence. The court obliged the proſecutor to conſent that 
the witneſſes might be examined before any of the judges 
of the court of ſeſſion, or any of the barons of the court of 
exchequer in Scotland, and that the depoſitions ſo taken 
ſhould be read at the trial. And they declared, that they 
would have put off the trial of the inditment from me 
. e 0 


an 


Michaelmas Term 15 Geo. 3. B. R 


175 


to time, for ever, unleſs the proſecutor had ſo confented. 
The witneſſes were ſo examined before the Lord Pre- 
ſident of the court of ſeſſion. 

It is a matter of courſe in aid of a trial at law, to apply 
to a court of equity, for. a commiſſion and injunction in the 
mean time; and where a real ground is laid, the court will 
take care that juſtice is done to the defendant as well as to 
the plaintiff, Therefore in every light in which J fee the 
ſabject, I am of opinion that the action holds emphatically 


againſt the governor, if it did not hold in the caſe of any 


other perſon. If fo, he is accountable in this court or he 
5 accountable no where; for the King in council has no 


juriſdiction. Complaints made to the King in council tend 


to remove the governor, or to take from him any com- 
miſſion, which he holds during the pleaſure of the crown. 


But if he is in England, and holds nothing at the pleafure of 


the crown, they have no juriſdiction to make reparation, 
by giving damages, or to puniſh him in any ſhape for the 


Injury committed. Therefore to lay down in an Engliſb 


court of juſtice ſuch a monſtrous propoſition, as that a 


governor acting by virtue of letters patent under the great 


ſeal, is accountable only to God, and his own conſcience; 
that he is abſolutely deſpotic, and can ſpoil, plunder, and 
affect his Majeſty's ſubjects, both in their liberty and pro- 
perty, with impunity, is a doctrine that cannot be main- 
taned. In Lord Bellamont's caſe, 2 Salk. 62 5. cited by Mr. 


Peckham, a motion was made for a trial at bar, and grant- 


ed, becauſe the Attorney Genera]! was to defend it on the 
part of the King; which ſhews plainly that ſuch an action 
exiſted. And in Way verſus Tally, 6 Mod. 195. Juſtice Pro- 
ll ſays, that an action of falſe impriſonment has been 
brought here againſt a governor of Jamaica, for an impri- 
ſonment there, and the laws of the country were given in 
evidence. The governor of Jamaica in that caſe never 
thought that he was not amenable. Ee deſended himſelf, 
and poſſibly ſhewed, by the laws of the country, an act of 
the aſſembly which juſtified that impriſonment, and the 
court received it as they ought to do. For whatever is a 
juſtification in the place where the thing is done, ought to 
be a juſtification where the caſe is tried. —T remember, 
early in my time, being counſel in an action brought by a 
carpenter in the train of artillery, againſt governor Savine, 
Who was governor of Gibraltar, and who had barely con- 
firmed the ſentence of a court-martial, by which the plain- 
tif had been tried, and ſentenced to be whipped. The 
governor was very ably defended, but nobody ever * 
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Where an 


action muſt 


be laid in the 


that the action would not lie; and it being proved at the 
trial, that the tradeſmen who followed the train, were not 
liable to martial law; the court were of that opinion, and 
the jury accordingly found the defendant guilty of the 
treſpaſs, as having had a ſnhare in the ſentence; and gave 
500/. damages. RE 85 | 

. The next objection which has been made, is a general 
objeCtion, with regard to the matter ariſing abroad; name- 
Ix, that as the cauſe of action aroſe abroad, it cannot be 
tried here in England, 5 

. There is a forma! and a, ſubſtantial diſtinction as to the 
hicality of trials. I ſtate them as different things: the 


proper county. ſubſtantial diſtinction is, where the proceeding is in rem, 


and where the effect of the judgment cannot be had, if 
it is laid in a wrong place. That is the caſe of all eject- 
ments, where poſſeſſion is to be delivered by the ſberiff 
of the county; and as trials in England are in particular coun- 
ties, the officers are county officers; therefore the judg- 
ment could not have effet, if the action was not laid in 
the proper county, _ 3 3 

With regard to matters that ariſe out of the realm, there 
is a ſubſtantia! diſtinction of locality too; for there are ſome 
caſes that ariſe out of the realm, which ought not to be 


tried any where but in the country. where they ariſe ; as 


in the caſe aliuded to, by Sergeant Walker : if twoperſons 
fight in France, and both happening caſually to be here, 
one ſhould bring an aQion of aſſault againſt the other, it 
might be a doubt whether ſuch an action could be main- 
tained here: becauſe, though it is not a criminal proſecu- 
tion, it muſt be laid to be againſt the peace of the King; 
but the breach of the peace is merely Jocal, though the 
treſpaſs againſt the perſon is tranſitory. Therefore with- 
out giving any opinion, it might perhaps be triable only 
where both parties at the time were ſubjeQs. So if an 
ation were brought relative to an eſtate in a foreign coun» 
try, where the queſtion was a matter of title only, and not 
of damages, there might be a ſolid diſtinction of locality, 

But there is likewiſe a Fr diſtinftion, which ariſes 
from the mode of trial: for trials in England being by jury, 
and. the kingdom being divided into counties, and each 
county conſidered as a HEY ditrit or principality, it is 
abſolutely neceſſary. that there ſhould be ſome county 


where the action is brought in particular, that there may be 


proceſs to the ſheriff of that county, to bring a jury from 
thence to try it. This matter of form goes to all caſes 
that ariſe abroad: but the law makes a diſtinction between 
tranſitory actions and local actions. If the matter which 

15 
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is the cauſe of a tranſitory action ariſes within the realm, 1774. 
it may be laid in any county, the place is not material; 
and if an impriſonment in Middeſex it may be laid in Sur- Mos vv 
ry, and though proved to be done in Middleſex, the place 2 . 
not being material, it does not at all prevent the plaintiff 

recovering damages: The place of tranſitory actions is 

never material, except where by particular acts of parlia- 

ment it is made ſo; as in the caſe of churchwardens and 
conſtables, and other caſes which require the action to be i 
brought in the coimty. The parties, upon ſufficient ground, i 
have an opportunity of applying-ro the court in time to 
change the venue; but if they go to trial without it, that 
is no objection. So all actions of a tranſitory nature that 
ariſe abroad may be laid as happening in an Engliſh coun- 


ty. But there are occaſions which make it abſolutely ne- 


ceſſary to ſtate in the declaration, that the cauſe of action 

really happened abroad, as in the caſe of ſpecialties, where | 

the date muſt be ſet forth. If the declaration ſtates a ſpe- | 0 

cialty to have been made at Weſimirſler in Middleſex, and | 

upon producing the deed, it bears date at Bengal, the ac- 4 

tion is gone; becauſe it is ſuch a variance between the 

deed and the declaration as makes it appear to be a diffe- 

rent inſtrument, There is ſome confuſion in the books upon 

the flat. 6 Ric. 2. But I do not put the objection upon 

that ſtatute. I reſt it ſingly upon this ground. If the true 

date or deſcription of the bond is not ſtated, it is a variance, 

But the law has in that caſe invented a fiction; and has 

ſaid, the party ſhall firſt ſet out the deſcription truly, and 

then give a venue only for form, and for the ſake of trial, 

by a videlicet, in the county of - Middleſex, or any other 

county. But no judge ever thought that when the decla- 

ration ſaid in Fort St. George, wiz. in Cheabſde, that the 

piaintiff meant it was in Cheapſide, It is a ficlian of form; Fictions of law 

every country has its forms, which are invented for the aer, ee bo 

furtherance of juſtice ; and it is a certain rule, that a fic- 43 fo det-at kk 

tion of law ſhall never be contradicted ſo as to defeat the end for which 

end for which it was invented, but for every other purpoſe pa noon 

it may be contradicted. Now the fiction invented in theſe eve y other 

caſes is barely for the mode of trial; to every other pur- pu pofe they 

poſe therefore it ſhall be contradicted, but not for the pur- —_— pros 

porg of ſaying the cauſe ſhall not be tried. So in the caſe 

that was long agitated and finally determined ſome years 1 

ago, upon a fiction of the tefte of writs taken out in the 1 

vacation, which bear date as of the laſt day of the term, | 

it was held, that the fiction ſhall not be contradicted fo as 1 

to invalidate the writ, by averring that it iſſued on a day 1 

in the vacation“: Bccauſe the fiction was invented for the * 2 Fury. 967. — 
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— in form. But where the true time of ung out a te is 
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material, as on a plea of nom aſſumpſit infra ſex annos, there 
it may be ſheum that the latitat was ſued out after the fix 
years, notwithſtanding the tee. I am ſorry to obſerve, 
that ſome ſayings have been alluded to, inaccurately taken 
down, and improperly printed, where the court has been 
made to ſay, that as men they have one way of thinking, 
and as judges they have another, which is an abſurdity; 
whereas in fact they only meant to ſupport the fiction. I 
will mention a caſe or two to ſhew that thaf is the meaning 
of it. | | | 

In 6 Med. 228. the caſe of Roberts v. Harnage is thus 
ſtated: The plaintiff declared that the defendant became 
bound to him at Fort St. David's in the Eaft Indies at Lan- 
don, in ſuch a bond; upon demurrer the objection was, 
that the bond appeared to have been ſealed and delivered 
at Fort St. David's, in the Eaſt Indies, and therefore the 
date made it local, and, by conſequence, the declaration 
ought to have been of a bond made at Fort St. David's, in 
the Eaſt Indies, viz. at Iflington, in the county of Middle- 
ſex; or in ſuch a ward or parith in Londin, and of that 
opinion was the whole court. This is an inaccurate. ſtate 
of the caſe. But in 2 Lord Raym. 1042. it is more truly 
reported, and ſtated as follows: it appeared by the decla- 
ration, that the bond was made at London in the ward of 
Cheap; upon oyer, the bond was ſet out, and it appeared 
upon the face of it io be dated at Fort St. George in the Eaſt 
Indies; the defendant pleaded the variance in abatement, 
and the plaintiff demurred, and it was held bad: bur the 
court ſaid that it would have been good, if laid at Fort S.. 
George, in the Eaſt Indies, to wit, at London, in the ward of 
Cheap. The objection there was, that they had laid it 
falſely ; for they had laid the bond as made at Londen ; 
whereas, when the bond was produced, it appeared to be 
made at another place, which was a variance, A caſe was 
quoted from Latch, and a caſe from Lutwyche, on the for- 


mer argument, but I will mention a caſe poſterior in point 


of time, where both thoſe caſes were cited, and no regard 
at all paid to them; and that is the caſe of Parker and Crool, 
10 Mod. 255, It was an action of covenant upon a deed 


indented ; it was objected to the declaration, that the de- 


fendant is laid in the declaration to continue at Fort St. 
George, in the Eaſi Indies; and upon the oyer of the deed 


it bore date at Fort St. George, and therefore the court, as 


was pretended, had no juriſdiction: Latch, fol. 4. Lutwyche 
950. Lord Chief Juſtice Parker ſaid, that an action will 


lie 
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lie in England upon a deed dated in foreign parts; or elle 


the party can have no remedy ; but then in the declarati- 


on a place in England muſt be alledged pro forma. . Gene- 
rally ipeaking, the deed, upon the oyer of it, mult be 
confiitent with the declaration; but in theſe caſes, propter 
neceſ/itatem, if the inconſiſtency be as little as poſſible, it 
is not to be regarded; and here the contract being of a 
voyage which was to be performed from Fort St. George to 
Great Britain, does import, that Fort St. George is different 
from Great Britain; and after taking time to conſider of it 
in. Hilary term, the plaintiff had his judgment, notwith- 
ſtanding the objection. Therefore the whole amounts to 
this; that where the actien is ſubſtantially ſuch a one as 
the court can hold plea of, as the mode of trial is by jury; 
and as the jury muſt be called together by proceſs direct- 
ed to the ſherilf of the courty; matter of form is added to 


the fiction, to ſay it is in that county, and then the whole 


of the enquiry is, whether it is an action that ought ro be 
maintained. But can it be doubted, that actions may be 
maintained here, not only upon contracts, which follow 
the perſons, but for injuries done by ſubject to ſubject; 
elpecially fer injuries where the whole that is prayed is a 
reparation in damages, or ſatisfaction to be made by pro- 
ceſs againſt the perſon or his effects, within the juriſdiction 
of the court? We know it is within every day's experience. 
| was embarraſſed a great while to find out whether the 
couniel for the plaintiff really meant to make a queſtion of 
it. In ſea batteries the plaintiff often lays the injury to 
have been done in Miduleſeæ, and then proves it to be done 
a thouland leagues diſtant on the other ſide of the Atlantic. 
There are caſes of offences on the high ſeas, where it is of 
neceſſity to lay in the declaration, that it was done upon 
the high ſeas; as the taking a ſhip. There is a caſe of 
that fort occurs to my memory ; the reaſon I remember it 


is, becauſe there was a queſtion about the juriſdiction. 


There likewiſe was an action of that kind before Lord 
Chief Juitice Lee, and another before me, in which I 
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quoted that determination, to ſhew, that when the Lords 


Commiſſioners of prizes have given judgment, that is con- 
cluſive in the action; and likewiſe when they have given 
judgment, it is concluſive as to the colts, whether they 
have given coſts or not. It is neceſſary in ſuch actions to 
ſtate in the declaration, that the ſhip was taken, or ſeized 


mn the high ſeas, viz. in\Cheapſide, But it cannot be ferioul- + 


ly contended that the judge and jury who-try the cauſe, 


fancy the ſhip is ſailing in Cieapſide: no, the plain ſenſe of 


it is, that as an action lies in Eng/and lor the ſhip which 
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was taken on the high ſeas, Cheap/ide is named as a venue; | 


- —— which-is ſaying no more, than that the party prays the ac- 
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tion may be tried in London, , But if a party were at liber- 
ty to offer reaſons of fact contrary tothe truth of the caſe, 
there would be no end of the embarraſſment. At the laft 


ſittings there were two actions brought by Armenian mer. 


chants, for aſſaults and treſpaſſes in the Eaſt Indies, and 


they are very ſtrong authorities. Serjeant Giynn ſaid, that 


the defendant, Mr. Verelſt, was very ably aſſiſted: ſo he 
was, and by men who would have taken the objection, if 
they had thought it maintainable, and the actions came on 
to be tried after this caſe had been argued once; yet the 
counſel did not think it could be ſupported. Mr. Yerel/ 
would have been glad to make the objection; he would 
not have leſt it to a jury, if he could have ſtopped them 
Mort, and ſaid, you ſhall not try the actions at all. I have 
had ſome. actions before me, rather going further than 
theſe tranſitory actions; that is, going to caſes which in 
England would be local actions: I remember one, I think 
it was an action brought againſt Captain Gambier, who by 
order of Admiral Boſcawen had pulled down the houſes of 
ſome ſutlers who ſupplied the navy and failors with ſpiritu- 


ous liquors; and whether the act was right or wrong, it 


was certainly done with a good intention on the part of the 
admiral, for the health of the ſailors was affected by fre- 
quenting them. They were pulled down : the captain was 
inattentive enough to bring the ſutler over in his own ſhip, 
who would never have got to England otherwiſe ; and as 
ſoon as he came here he was adviſed that he ſhould bring 
an action againſt the captain. He brought his a tion, and 
dne of the counts in the declaration was for pulling down 
the houſes. 'The objeQion was taken to the count for pul- 
ling down the houſes; and the caſe of Skinner and the Eaft 
India company was cited in ſupport of the objection. On 
the other fide, they produced from a manuſcript note a 
caſe before Lord Chief Juſtice Eyre, where he over-ruled 
the objection; and I over-ruled the objection upon this 


Principle, namely, that the reparation here was perſonal, 


and for damages, and that otherwiſethere would be a fai- 
lure of juſtice ; for it was upon the coaſt of Nova-Scotin, 
where there were no regular courts of judicature: but if 
there had been, Captain Gambier might never go there a- 
gain; and therefore the reaſon of locality in ſuch an ation 
in England did not hold. ] quoted a caſe of an injury of 
that ſort in the Eaſt Indies, where even in a court of equi- 
ty Lord Hardwicke had ditected ſatisfaction to be made in 
damages: that caſe before Lord Hardwicke was not much 
; 2 conteſted, 
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conteſted, but this caſe before me was fully and ſeriouſly 

argued, and a thouſand pounds damages given againſt 
captain Gambier, I do not quote this for the authority of 
my opinion, becauſe that opinion is very likely to be er- 
roneovs, but I quote it for this reaſon; a thouſand pounds 
damages and the coſts were a conſidera ble ſum. As the 
captain had aRed by the orders of Admiral Boſcawen, the 
repreſentatives of the admiral defended the cauſe, and paid 


the damages and coſts recovered. The cafe was favoura- 


ble; for what the admiral did was certainly well intend- 
ed; and yet there was no motion for a new trial. 

I recolle another cauſe that came on before me; which 
was the caſe of Admiral Palliſer. There the very giſt of 
the action was local: It was for deſtroying fiſhing huts 
upon the Labrador coaſt, After the treaty of Paris, the 
Canadians early in the ſeaſon erected huts for fiſhing ; and 
by that means got an advantage, by beginning earlier, of 
the filhermen who came from England. It was a nice 
queſtion upon the right of the Ganadians, However, the 
admiral, from general principles of policy, ordered theſe 
huts to be deſtroyed. The cauſe went on a great way. 
The defendant would have ſtopped it ſhort at once, if he 
could have made ſuch an objection, but it was not made. 
There are no local courts among the Eſquimaux Indians 
upon that part of the Labrador coaſt ; and therefore what- 
ever injury had been done there by any of the King's of- 
ficers would have been altogether without redreſs, if the 
objeQion of locality would have held. The confequence 
of that circumitance ſhews, that where the reaſon fails, 
even in actions which in England would be local actions, 
yet it does not hold to places beyond the ſeas within the 
King's dominions. Admiral Palliſer's caſe went off upon 
a propoſal of a reference, and ended by an award, But 
as to tranſitory actions, there is not a colour of doubt but 
that every action that is tranſitory may be laid in any 
county in England, though the matter ariſes beyond the 
ſeas; and when it is abſolutely neceſſary to lay the truth 
of the caſe in the declaration, there is a fiction of law to 
aſſiſt you, and you ſhall not make uſe of the truth of the 
caſe againſt that fiction, but you may make uſe of it to 
every other purpoſe. I am clearly of opinion not only 
againſt the objections made, but that there does not ap- 
Pear a queſtion upon which the objeAionscould ariſe. 

The three other judges concurred. 
| Per Cur. Judgment affirmed. 
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Frida, SMITH verſus PowDICH. 
Nov. 48th. 22 
A poſt-maſter is IHS was an adion for money had and received: 
bound to deliver : 
_— oe the : Plea non aſſumpſit, and ifſue thereupon. At the trial 


ſeveral inhabi- the jury found a fpecial//verdit;; the material facts of 
4! appro which were as follow: That the plaintiff Szuth was an 
25 their reſpec inhabitant of the ton of Hungerford, and his place of re- 
1 ſidence well known to the deſendant Pawdich, That Pow- 
rate of poſtage dich was deputy: poſt-maſter for the town of Hungerford, 
exly as eftabliſh- under the appointment of the poſt. maſler general : that 
N by act of par: hefore and from the making the fiat. gth Anne, for regula- 
A i ting the poſtage of letters, the deputy-po!t-maſter had been 
uled to receive ane penny over and above the uſual rate of 
poſtage from every inhabitant of the ſaid town, for every 
letter directed and delivered to the ſaid inhabitants at their 
reſpective places of abode, or a recompence by the year. er 
proportionably for a leſs time in lieu thereof; except when 
any inhabitant has refuſed to pay the recompence for the 
delivery at his place of abode, in which caſe the poſt- 
maſter for the time being hath kept at the ſaid poſt- office, 
ready to be delivered when called for, the letters of every 
ſuch inhabitant ſo refuſing as aforeſaid; and except in the 
inſtance of ore family in the ſaid town, who refuſed to pay 
the additional penny above the rate of poſtage fixed by att 
of parliament, and to whom letters were for five years af- 
terwards delivered at their place of abode for the legal rate 
of poſtage only; which family at the end of ſuch five 
years, the poſt maſter being changed, paid the additional 
penny. That on 3d Jan. 1774, the plaintiff gave notice 
to the defendant that he would not pay more than the rate 
of poſtage fixed by a& of pariiament for any letter brought 
to the ſaid office for him, and if the, defendant did not de- 
liver ſuch letter at the place of abode of the ſaid plaintiff, 
or received any ſum above ſuch rate of poſtage, he would 
commence an action againſt him. That on the 5th Jan. 
1774, the defendant Powdich carried a letter directed to 
the plaintiff at his place of abode in Hungerford, but refu/- 
ed to deliver it unleſs the plaintiff would pay an additional 
penny over and above the poſtage, but was willing to de- 
liver it at the poſt- office for the poſtage only; that after 
tender by the plaintiff of the poſtage only, and a refuſal 
by the defendant, he ſubmitted to pay the additional pen- 
ny. The jury further found that this demand if legal was a 
reaſonable demand; but whether it was ſo or not they pray- 
ed the opinion of the court, 3% Og ale if 
| | IVIT. 
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M. Buller for the plaintiff. The queſtion ſubmitted 


upon this record for the opinion of the court is, Whether 
the deputy poſt-maſter of Hungerford is bound to deliver 
letters to the ſeveral inhabitants of Hungerford to whom 
they are direGed, at their reſpe ive places of abode, at 
the ſeveral rates of poſtage eſtabliſhed by act of parlia- 
ment; or whether he may at his option demand and take 
anv thing more ? . 

This que ntion depends upon the conſtruction of the ſe- 
verai acts of parliament relative to the poſtage of letters, 
and not on any uſage of a particular piace, for no. uſage 
can operate contrary to the expreſs proviſions of an act of 


1774. 


th 


es; of 
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parliament. The ſeveral ſtatutes g Ar. c. 10. 4th Geo. 2. 3 


c. 33. 5 Geo, 3. c. 25. expreſsly provide for the delivery as 


well as the conveyance of letters; and it was neceſſary they 


ſhould fo do, on account of the great inconvenience and 
almoſt impraQticability of every perſon fetching their own 
letters. In fat. 9 Ann. c. 10. ſect. 39. it is provided that 
after the iſt of June, 1743, the old rates ſhould be reviv- 
ed and paid, for the carriage, conveyance, and delivery of 
all letters, Sc. By the 4 Gee. 2. c. 3 3. made for the pur- 
poſe of obviating a doubt concerning the allowance made, 
upon the delivery of letters ſent by the penny- poſt office 
beyond the limits then allowed by act of parliament ; it 
is enacted that ſuch allowance of a penny may be legally 
taken upon the delivery of every letter, originaily ſent by 
the penny-poſt, and not firſt paſſing by the general po, 
and from thence tranſmitted to the penny-pott ;. over and 
above the penny upon putting ſuch letter into the penny- 
poſt, The exception in this act, of letters ſent by the 


general poſt, ſhews clearly, that no allowance whatever 


is to be added to the rate of poſtage on account of delivery. 

The /tat. 9 Ann, c. 10. ſeft. 16. provides an additional 
allowance of a penny for letters delivered from on ſhip- 
board to the poſt- office: that clauſe therefore is negative- 


ly a declaration that it ſhall not be taken in any other caſe, 


Again, the „lat. 5 G. 3. c. 25. ſed. 4. ſpeaks of the /i- 
mits of delivery; and directs that a penny extra ſhall be paid 
for all ſhip letters directed to places within the limits of 
the delivery of letters by the deputy poſt-maſter. There 
can be no doubt therefore under theſe acts but that the 
poſt-maſter is bound to deliver the letters; but the queſ- 
tion made by the defendant is, Whether he is bound to 
deliver them to the ſeveral inhabitants within, the +, gang 
at their reſpective hauſes, or only at the poſt- office ap- 


pointed for the reception of the mail? It is clear it muſt 
e Fl mean 


9 
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1774. mean a delivery at the reſpective houſes within the town, 
— becauſe the inconvenience would be ſo great as to render / 
c 


. 77 it next to impoſſible that every body ſhould fetch their own 
VEerjus ; letters | 
Powpicu. . 
Next as to authorities: The caſe of Barnes v. Foley, 
Hil. 8 Geo. 3. 1768. R. B has decided that the poſt-maſ- t 
ter cannot demand or receive any thing for the delivery of | 
letters within the poſt-town, beyond the legal rate of poſi- | 
age. In Stock v. Harris, Eaſt, 11 G 3. R. B. it was ad- 
judged that the poſt-maſter was entitled to nothing more 
for the delivery of a letter than the uſual rate of poſtage. 
* Since report= But in Rowning v. Goodchild, Trin. 13 Geo. 3. C. B. 
ed in 2 Blacſſf. the general queſtion came before the court, and is deciſive 
r-. in favour of the plaintiff iu this caſe. It was an action a- 
gainſt the deputy poſt-maſter of Ipſwich for not delivering 
the plaintiff's letters at his place of 'abode at [p/wich, but 
on the contrary detaining them, Sc. Upon not guilty 
pleaded, the jury found a verdift for the plaintiff, ſubject 
to the opinion of the court on a caſe ſtated. The queſ- 
tion was, Whether the defendant was obliged to deliver 
the letters to the inhabitants of 1þ/wich at their places of 
abode? Lord Chief Juſtice de Grey delivered the opinion 
of the court. | | 7 
This queſtion depends upon the conſtruction of the fat. 
9 Ann. c. 10. and the only conſideration is, what is meant 
by the word delivery; that is, whether the poſt-maſter is 
obliged to deliver the letters to the inhabitants at their re- 
ſpective places of abode, or whether it is ſufficient if the 
letters are delivered to them at the poſt- office. By /e#. 2. 
it appears that the duty of the poſt-maſter conſiſts in three 
articles, namely, receiving, - carrying, and delivering let- 
ters; by the ſame ſe. he is empowered to fix as many 
ſtages as he. thinks fit for that purpoſe. Therefore as 
the term carrying implies a place and perſon to whom 
1 they are to be carried, the term delivering implies a place 
—_ and perſon to whom they are to be delivered. But the 
| mere quitting of the cuſtody of a letter does not anſwer the 
idea of the word delivery, nor indeed can the poſt-maſter 
general, by ſending a letter from his office in London to his 
office at Ipſwich, be ſaid to quit the poſſeſſion, it is only a 
continuation of the cuſtody of it, His Lordſhip compar- 
ed this 2d ſed. with ſe. 40, which provides againſt the 
detaining any letter: with /ed, 39. where the delivery as 
well as the conveyance is named in fixing the poſtage: 
with ſe. 30. which gives a ſummary juriſdiction in caſe 
of any perion to WL om a letter is delivered refuſing to pay 
the 
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* | 997 
the poſtage : and he likewiſe cited the /faf. 5 G. 3. c. 25. 


flat 4G. 2. c. 33. and concluded that from a compariſon - 


of ail the acts on the ſubje& which were uniform and 
conſiſtent with each other; it was clear the legiſlature 
meant by delivery, a delivery tothe perſon at his place of 
abode. - That the uſage in London, and other great com- 
mercial towns, as York and Briſtol, was agreeable to this 
conſtruction, and that the ſame rule muſt take place 
throughout the kingdom. The cale therefore of Rowning 
v. Goudcliid is deciſive of the queſtion, But there are two 
particular facts found by this ſpecial verdict which are ma- 
terial, 1ſt. That the poſt-maſter acquieſced in delivering 
letters to one family, at the legal rate of poſtage, for five 
| Fyeais. 2dly, That the poſt-maſter demanded this additi- 
onal penny, which in the caſe of Barnes and Foley it was 
ſettled he had no right to do; for he cannot impoſe à ge- 
neral tax. 8 ä 
Mr. Mansfield for the defendant. With reſpect to the 
laſt objection, if it were to prevail it would evade the 
greater queſtion intended to be decided by this ſpecial ver- 
dict, which is framed fo as to take the ſenſe of the court 
upon the general queſtion: and as to the acquieſcence of 
the poſt-maſter in the particular caſe mentioned, it is found 
that every otherperſonexceptthatparticular family has been 
content to pay the additional penny tom the firſt eſtabliſh. 
ment of the poſt at Hungerford to the preſent time. It is 
further found that this extraordinary payment is a reaſon- 
able ſum for the labour of the poit-maſter in delivering 
letters at the houſes of the reſpective inhabitants, unleſs he 
is bound to deliver them at the legal rate of poſtage only. 
The legality of this payment turns upon theſe two 
grounds, 1ſt. That ſomething is underſtood under the 
word *©* delivery 3? and 2dly, F'hat there is no prohibition 
againſt taking a confideration for the delivery of letters in 
poſt towns, | 
Firſt, as to the limits of delivery, it is plain from the 
words of ſtat, 5 G. 3. c. 25. ſech. 4. that limits of delivery 
mean the whole of a particular diſtrict adjacent to a poſt- 
town, at which poſt-town letters for the inhabitants of ſuch 
diſtrict are directed to be left. If that be the true con- 
ſtruction, even the Orkneys are within the limits of deli- 
very, Every place in England is within the limits of ſome 
delivery or other; therefore no argument to ſhew that 
delivery means a delivery at the place of abode can be 
drawn from the expreſſion ** limits of delivery.” But the 
words may be as well ſatisfied by a delivery at the wa 
office. 
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office. If not, the whole revenue would not ſuffice for 
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— the expence of delivery at the reſpective place of abode 


of every inhabitant within each particular diſtrict. 
Secondly, There is no prohibition againſt taking a con- 
ſideration above the legal rate of poſtage for the delivery 
of letters in poſt- towns. | | 

The prohibitory clauſe in 9 Ann. c. 10. /eF. 17. has in 
view only the general carriage of letters upon polt-roads, 
not within poſt-towns, otherwiſe the argument. would be 
as ſtrong to oblige the poſt-maſter to fetch letters to the 
poſt- office, as to deliver them at each perſon's houſe, for 
it equally reſtrains perſons from carry ing letters to the polt- 
7 AA... : 
It appears by the journals of the Houſe of Commons, 
that a clauſe which was inſerted to prohibit the taking 


more than the legal poſtage in poſt-towns was rejected. 


Stat. 9 Ann. c. 10. ſed, 5. which fixes the ſeveral rates 
of poſtage, does not mention the word delivery, but only 
poſtage and conveyance, therelore it only means carrying 
from ſtage to ſtage, not from one part of the town to an- 
—_— WL og 4 

As to ſe. 40. againſt opening or detaining any letter 
except for want of a true direction, or where. the party 
cannot be found, the legiſlature could never mean to ob- 


lige the poſt-maſter to enquire at every hoùſe in a village 


or diſtrict before he returned the letter, but only that he 
ſhould not wilfully delay or embezzle it. 88 
With reſpe& to the penny allowed by flat. 5 G. 3. c. 
25. ſed, 4. for the delivery of letters coming from on board 
2 ſhip, this proviſion was only to ſupply the loſs of dead 
letters never enquired after. And therefore does not af- 
ford the negative inference contended R 
The uſage throughout the kingdom is greatly in favour 
of the preſent claim; for out of 357 poſt-towns 28 1 have 
conſtantly paid a compenſation for the delivery of letters, 
and the complete anſwer to the inconvenience of people 
attending to fetch their own letters is, that it is chimerical 
and viſionary, for it never has, and never will happen. 
Lord Mansfieid. What anſwer do you give to the caſe 
of Rowning v. Goodchild Fo— 8"! | 
Mr. Manie d. The judgment in that caſe was given 
upon the particular ſtate and ciraumſtances of it; and the 
court thought that the poſt-maſter could not vary the uſage 
after the year 1741, which had been practiſed before the 
year 1741; but they did not decide that in all caſes the 
neee Bf poſt-maſter 
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poſt-maſter was obliged to en out letters at the places 


of abode in the tywn 
Lord Mansfie'd. That caſe is an authority preciſely up- 


on the general point: but as it came before the court upon 


x lpecial caſe, if the parties at the poſt- office were deiir- 
ous to have a ſpecial verdict to litigate that opinion, it 
would not preclude them from bringing the queſtion be- 
fore this court, I am ſurpriſed that on a point of this kind, 


where either way there may be great inconveniencies, 
where the acts of parliament are doubtful, and where the 


vſage of places is contrary, the poſt. office does not apply 


to Parliament to ſettle this matter. Therefore we avoid- 
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d the general queſtion in the caſes of Bath * and:Gloceſ- 8 v. 
tber“, determined in this court; and in both thoſe caſes 6 f . 
thois was a right ground for our not going imo the gene- Harris. 


ral queſtion ; which was this, that there the poſt · maſter 
demanded the additional charge as a duty; and it would 
be extraordinary, if parliament meant a duty ſnould be 
raiſed at every poſt- town, that they did not fix it them- 


ſelves, inſtead of leaving it in the breaſt of the poſt-maſ- 


ter. Another reaſon why we wiſhed to leave it open for 
the interference of parliament, was the unanſwerable in- 
convenience of every body going to the poſt- office for their 
letters, on the one ſide, and on the other, the burthen to 
the poſt-maſter in not being allowed. to eller them to 


any perſon for gain. 


But that ſtruck me in the Gleceſler « cauſe, which ] # Steek v. 
thought, the true conſtruction; namely, that 1 is a Harris. 


diſtinction between the place where the poſt· maſter ought 
to have the burthen thrown on him, and one beyond which 
he ought not to have it. I am convinced that the ſtreſs 
which has been laid in the argument of to-day on the opi- 
mon of the C. B. reſpecting the 4th ſect. 5 Geo. 3. and 
which explains delivery to mean delivery at every bady's 
place of abode within the limits of delivery, means all the 
diſtrict within a poſt- town; juſt as if you aſked a man 
where he lived, and what was his poſt-town, 

There is however a ſection in Hat. ꝙ Ann. c. 10. fed. 22. 
which ſeems to mark the reaſonable line, beyond which 
the poſt-maſter is not obliged, but within which he is ob- 
liged to deliver letters; the words of the ſection are as fol- 
low : © Provided alwavs and be it further enacted, that 
* nothing herein contained ſhall be underſtood to prohibit 
tte carrying or re- carrying of any letters or packets, to 
or from any town or place, to or from the next reſpec- 
© tive poſt-road or ſtage appointed for that purpoſe, 

| above 
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% above fix miles from the ſaid general poſt-office, or the 
6 chief offices of Edinburgh and Dublin; but that every 


* 
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e perſon ſhall have free liberty to ſend and employ. ſuch 
« perſon or perſons as they ſhall' think fit, to carry the 
* ſaid letters or packets, as aforeſaid, without any forfei- 
<< ture or penalty therefore; any thing herein contained 
& to the contrary notwithſtanding.” | 
Now there is no general poſt that goes within 7 or 8 
miles of Londen; nevertheleſs the poſt-maſter has always 
delivered letters within London and the contiguous buildings 
at the eſtabliſhed rate of poſtage ; But he never delivered 


them at Putney ; that is à ſtrong proof, coeval with the 


Ilſt ſtatute which eſtabliſhed a rate of poſtage, that there 


are boundaries. And this ſection lays a foundation tor me 
to ſay, that there is ſuch a line. The legiſlature forbids 
all letters to be carried by any other perſons under certain 
circumſtances and reſtrictions; but it appeared neceſſary, 
if a place was four or five miles diſtant from a poſt- town or 


ſtage, that letters ſhould be carried, and the perſons car- 
_ Tying them paid for it. And J lay ſtreſs on the term any 


totun or place. It ſays town or p/ace 5? becauſe there are 
ſome ſtages where there is but a ſingle houſe, as Hartford- 


bridge; but the town is conſidered as one ſpot, and the 


whole of it is taken as terminus ad quem. In the Glaceſter 
caſe,” Stack v. Harris, Hil. 11 G. 3. R. B. the court con- 
ſidered the city of Glaceſter as the poſt- town ot place, in 
oppoſition to limits out of the town ; and on that founda- 


tion it was held, that the poſt-maſter had no right to vary 
the former uſage. Vide this caſe ſince reported 5 Burr. 


2709. e 2: ch aregrta 
In the preſent caſe, the poſt- office contends, that in the 
toon thefe is no houſe that ſhall not pay an additional ſum 
for the delivery; which is in the higheſt degree unreaſon- 
able, if there is a diſtinction, which the poſt- office itſelf 
ſeems to have made, as in London; wz. in reſpect of pla- 
ces contiguous to it. 'Fhe poſt-town or place is certainly 
a boundary, within which the 'poſt-maſter is obliged to 
deliver letters at the rate of poſtage as eſtabliſhed by act 
of parliament : and here the plaintiff's houſe is within the 


poſt-town. But in this caſe alſo the defendant has demand- 


cd the additional charge, as a duty, which he has no right 
to do whatever: So that we might get clear of it upon that 
ground, as we did in the Bath cafe. But we do not avoid 


the general queſtion: on the contrary, our deciſion is ex- 


preſsſy upon the general queſtion. If the queſtion is made 
with a view to controvert the judgment in the CR 
| : Cas, 


— Es 
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Peas, we will defer our opinion to a ſecond argument. 
My diſtinQion does not go to the ſending a letter two or 
thiee miles out of town. 

Alion ſuſtice. In Stock v. Harris, the Gloceſier caſe, the 
court decided that the poſt-maſter was oblidged to deliver 
letters to all perſons in the poſt town at the legal rate of pol- 
tage only, The caſe of Rowning v. Goodchild, in C. B. is 
a deciſion upon the general queſtion. A ſingle poſt-houſe 
not in a town might poſlibly afford a queſtion, But this 
is a poſt-town, and I am clearly of opinion, that the 
poſt-maſter is bound 'to deliver all letters within the poſt- 
town. If it is neceſſary to lay any additional charge, 
there ought to be an application to parliament for the pur- 
poſe. The poſt-maſter cannot impole any ſum ; I am very 
well ſatisfied he has no ſuch right: and with reſpect to in- 
convenience, it would be of infinite and general incon- 
ve nience to the public at large, if they were obliged to 
fetch their letters from the poſt- office; whereas this is only 
a private and particular mconvenience to the poſt-maſter. 

Willes Juſtice. 1 am moſt clearly of the ſame opinion. 
The uſage in London and other great towns has been, to 
deliver all letters at the, houſes of the reſpective inhabi- 
tants to whom they are directed. In ſmaller poſt-towns 
the poſt-maſter has declined to do ſo without an additional. 
allowance: probably becauſe there were only a few per- 
ſons to diſpute the right. I think a poſt-town is different 
from what the caſe of a ſingle poſt-houſe might be. 

The Bath caſe was exactly this caſe. The deſendant 
demanded the additional ſum; and it was there clearly 
held he had no right to make ſuch demand. So here it is 
demanded. The cafe of Gloceſter was decided upon the 
uſage z thoſe two caſes therefore did not decide the general 


queſtion : but the caſe of Rowning v. Goodehi.d®, C. B. did » , pats. 
Andtherefore I am of opinion upon both grounds, name Rep. 906. 


ly, upon the general ground, and likewiſe upon its being 
a demand, that judgment ſhould be given for the plaintiff. 
| Aſbhurſt Jultice. Jam of the ſame opinion. 

| Poſtea delivered to the plaintiff, 


Dok, on the demiſe of Bay ntun, verſus Wa T TOR, Same day. 


and another. 


N ejectment, upon not guilty pleaded, the jury. found 
a verditt for the plaintiff, ſubject to the opinion of the 


court upon the following caſe. 
That Jane Bayntun, being ſeiſed in fee of the pronbifs 
in the declaration mentioned, by her will bearing date 


Sept. 


| 
| 
| 
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1774. Sept. 30, 1745, duly executed, gave and deviſed the firrie 
2 to her nephew Stucley Bayntun for life, with remainder to 
Ret foo his firſt and other (ons in tail male, and the iſſue male of 
Warroxn. the body of fuch ſons, and in default of ſuch iffue to her 
nephew Henry Bayntun in like manner, with remainder to 
her nephew William Boyntun the leſſor of the plaintiff in 
Eke manner. In which will was contained the tollowing 
nts I do hereby declare, elect, and appoint, and 
my will and mind is, that it ſhall and may be lawful : 
* and for the ſaid Stucley Bayntun, Henry Bayntun and 
* William Bayntun, and for each and every of them, at 
* any time or times, when they ſhall come into the ac- 
** tua] poſſeſſion of the ſaid manors, capital meſſuages, 
and premiſes hereby by me given to them as aforeſaid, 
by any writing or writings to be ſubſcribed and ſealed 
„„ by any or either of them, when poſſeſſed of the ſaid 
* premiſes as aforeſaid, in the preſence of three witneſ- 
«ſes, at the leaſt, to deiniſe; leaſe, or grant the ſaid pre- 
4 miſes, to each of them hereby granted as aforeſaid, to 
©. any perſon or perſons whatſoever, for the term of one 
4% and twenty years, or under or for any number or term 
of years determinabie upon one, two, or three ver, in 
« poſſeſſion, and not in reverſion,” 

That the faid | Jane Bayntun died ſeiſed of the faid pre- 
miſes; on whoſe death the ſaid Stucley Bayntun entered, 
and in his life time the ſaid Henry Bayntun died without iſſue. 

That the ſaid Stucley Bayntun on Jan. 21ſt, 1772, by 
indenture made and duly executed between the ſaid Stu- 
ley Bayntun of the one part, and Aune Furman of Chad'ingtin 
of the other part, did demiſe all and ſingular the ſaid pre- 
miſes in the laid ejedtment mentioned, to the ſaid Anne 
Surman, to hold unto the ſaid Anne enn her executors, 
Tarn and aſſigns, from the day of the dute thei e- 
of, for and during and unto the full end and term of four- 
ſcore and nineteen years, from thence-next enſuing, and 
fully to be complete and ended, if ſhe the ſaid Anne Sur- 
man, Sarah Newman, and Eduard Newman, fon ard 
daughter of Hannah Newman of Chadlington aforeſaid, any 
or either of them, ſhould fo long happen to live, 22 

That the ſaid Stucley Rayntun died without iſſue. 

The queſtion was, Whether upon the whole of this 
caſe the plaintiff had a right ard title to recover? 

Mr. Howerth for the plaintiff objeQed, that this leaſe 
being made to commence from the day of the date, was 2 
leale in reverſion and not in poſſe . ion ; and ieee not 


rſuant to the ower. 
Pu Pp | Mr. 
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Mr. Baldwin for the defendant acknowledged there were | 


a great many authorities againſt him, in caſes of freehold 
demiſes; but none in the caſe of a leaſe under a power 
given. On the contrary, he inſiſted, that the execution 
of powers have always been conſtrued moſt liberally in 
favour of the party for whoſe benefit they are intended: 
and cited Tollett verſus Tollett, 2 P. Mm. 489. where Baron 
having a power to make a jointure by deed, did it by will, 
and the court held it a good execution of the power nct- 
withſtanding. 8 

With reſpect to the leaſe being a leaſe in reverſion, as 


1774. 


Dos 
werſus * 
WArro. 


being to commence from the day of the date, he cited the 


caſe of Lluellen verſus Morgan, cited in 3 Bulſtrade, 205. 
Bacon verſus Waller; in which firſt caſe it was held, that 
a a leaſe made habendum a datu and a die datis, was ail one. 

In 2 Salt. 413. 1 Lord Raym. 84. S. C. it is laid down 
that a leaſe to commence à datu, includes the day of the 
date, | | | | 
And in 2 Wilſon 165. Freeman on demiſe of Vernon verſus 
Weſt, the court decided, that a leaſe for lives to begin from 


the day of the date, and ſeiſin delivered afterwards, is 


good, and ſhall not be ſaid to convey a freehold to com- 
mence in futuro: and in a note at the end of the report, 
it is added, that Mr. Juſtice Wilmot, at a former trial in 
ejectment upon this fame leaſe, was of opinion, that from 
the date and from the day of the date, was the very ſame 
and both included the day, _ 3 8 
Aſbhurft Juſtice. Mr. Juſtice Wilms in that caſe left it 
to the jury to ſay, whether they would not preſume that 
livery of ſeiſin was made ſubſequent to the leaſe. | 
Mr. Howorth, The diſtin&ion that univerſally prevails 
through all the caſes is, that a leaſe to commence from 
the date includes the day, but a leaſe to commence from 
the day of the date, as in the preſent caſe, excludes the 
day of the leaſe made: and the caſe of the Countels of 
Portland, in the Exchequer, is in point. It was argued four 


times and finally adjudged. , The caſe cited from }//ilfon x 


mult be a miſtake. _ kgs + 
Lord Mansfield, I think it muſt be ſo, and other autho- 
rities are, I am afraid, too ſtrong to get over. At the 
ſame time I am ſorry that there ever exiſted a determi. 
nation, which avoided a fair leaſe, by conſtruing from the 


day of the date, to exclude the day, of the date; becaule 


It may be taken either way. It would have been a very 


right principle of law to have ſaid, if the one conſtruQtion 


will render the leaſe good, and the other will make it void, 
the conſtruction which makes the leaſe good ſhall prevail; 
becauſe 


| 
1 | 
| 
| 
| 
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1774. becauſe it muſt manifeſtly have been the intention of all 
parties, that the leaſe ſhould be a valid and effectual leaſe. 
P I applaud Lord Chief Juſtice Wilmot, for leaving it to 


verſus 


Warrox. the jury, to preſume livery of ſeiſin the laſt moment of the 
day, and if this caſe could be determined that way, I cer- 
tainly ſhould wiſh for it; but it cannot. If you think you 
can find a contrariety of authorities, I ſhould be glad to 


bring the matter back to common ſenſe and the cleareſt 


principles of ju'ice : adding the word excluſive, or inclu- 
five, would be deciſive. Then it is a queſtion of con- 


ſtrud ion which word ſhould be implied. 

Afton Juſtice. I think it a very hard caſe ; but the 
authorities are too many to be got over. The caſe in 
Hilſon muſt be a miſtake. © _ ; 
Mr. Juſtice Wiles, and Mr. Juſtice Aſbfurſt concurred, 

Judgment for the Leſſor of the Plaintiff. 

Vide Poſt. Doe ex. dim. Pugh verſus Duke of Leeds, a 
very elaborate opinion of the court, in which it was held, 
that from the date and from the day of the date may both in- 
clude the day of the date. | 


* 


Same day. Schul AM verſus Buxxiss and another. 


Perſons em- 1 N debt for five penalties upon the Staf. 3. G. 3. c. 15. 


3 by ſtat. F the declaration conſiſted of five counts. 
- inlpect Fe At the trial a verdict was given for the defendants, upon 


entries of free- the ſecond count, and for the plaintiff upon all the other 
men, have a counts, ſubje& to the opinion of the court, on the following 
right to inſpect | | . 
ALL b:oks, pa- caſe. . i | 

pers, &c. in «© That the borough of A/deburg/ ſends members to par- 
—_— a © liament; that the freemen of the borough become ſuch, 
men are entered. either from a ſervitude of ſeven years apprenticeſhip, 


And where * gr by election; that the right of electing freemen is 
there are teyoor cc b 5 
more Be:l:fs k b 8 
Ge. of a Bo- porate aſſemblies, conſiſting of a certain number of the 


dbough or Cor- ©& members of the borough of certain denominations ” 


1 „That there is an aſſembly book, in which the election 
if they refuſe of officers, the nomination and admiſſion of freemen, 


inſpedtion, 4 and all other acts of court are entered; which book is 
though the | 


worde of he kept in a cheſt, under two locks and keys, and is in the 
ſtatute are in rote of the bailiffs of the borough. That the en- 


the ſingular (c e : | . 4 lev 
number, may- tries of admiſſion of freemen in this book expreſs _ 


er, bailiff, Vc. 


in the capital burgeſſes by act of court, in their cor- 


xt ms tus a. 9 9 a 
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a being duly elacted, or as taking by ſervitude : but almoſt 


1774. 


all the freemen are now hencrary. freemen. That for 


about eight years laſt paſt, the admiſſions of freemen have 
not been entered in this book; and the town clerk ſaid, 


SCHULDAM 
verſus 
Bux x Iss. 


they were ſo omitted by direction; but that ſuch direction 


was not the order of the court. 0 ; 
That there is likewiſe a flampt book, made and kept by 
the town clerk, in which the admiſſions of freemen are 


entered, with the times of their admiſſion ; but it does not 


contain the names and characters of the perſons conſtitut- 
ing the courts at which the admiſſions were made. That 


in this book the title to the freedom is not in general ſet 


out, but there are a few inſtances in which the freemen 


are ſaid to have been elected, and in one or two to have 


taken up their freedom by ſervitude. _ 


That there is likewiſe a copy or duplicate of this book 


which is kept by the bailiffs. 


The town clerk allo ſaid, that ſince the entry of the 
admifſions in the aſſemb y bozk had been diſcontinued, he 


had ſometimes taken a minute of the admiſſions on looſe 


papers; but that he did not file them or preſerve them in 


any order, but ſometimes carried them home to his houſe 
at [pſwich, and ſometimes left them looſe in the aſſembly 
book, | 2 . 5 

his office had it in his power, if he was ſo diſpoſed, to en- 
ter fictitious freemen in the ſlampt Book. | 


That in May, 1773, there was an election for one 


member of parliament z when Mr. Fonnereau and the afore- 
ſaid Mr. Long were candidates; and there having been a 
large creation of freemen lately made, by the intereſt of 
Mr. Fonnereau, Mr. Long was deſirous. of ſeeing, whether 
they were made conſtitutionally ; and therefore cauſed the 
ſeveral demands ſtated in the declaration for the inſpection 
of the aſſembly book, to be duly made, according to the di- 
rection of 3 Geo. 3. But the defendants refuſed to pro- 
duce it, or to permit ſuch inſpection; referring the par- 
ties demanding the ſame, to the ſtamp! book, in the hands 


of the town clerk (of which Mr. Long had had a copy be- 


fore, and in which the late creation was inſerted), or of- 


tered to produce the duplicate in their cuſtody, for inſpec⸗ 
tion, ; | 


One of the preſent _bailiffs at the trial, though ſubpee- 


The town clerk likewiſe ſaid, that à diſhoneſt man in 5 


naed for that purpoſe with a ſubpœna duces tecum, refuſed | 


io produce the ſaid book at 8 trial. 


- 


2 BY 
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SCHULDAM 
verſus n 
UNNISS/ 


The defendants called no witneſſes ; but inſiſted that by 


the meaning of fat. 3 Geo; 3. c. 15. they had not incurred 
any penalty by not producing or permittting an inſpection 
of the aſſembly book. 3 . 

The queſtion was, Whether under the circumſtances 
of this caſe, the defendants were obliged to produce the 


aſſembly book within the meaning of /tat. 3 Geo, 323 
This caſe was argued twice. Iſt, In this term, by Mr. 
Cole for the plaintiff, and Serjeant Sayer for the defendants. 
Aſterwards in Hilary term, by Serjeant Foſter for the plain- 
tiff, and Mr. Duming for the defendants. 


What ſort of inſpection the fat. 3 Geo. 3. c. 15. meant to 


The objections were two. iſt, That the ſtampt book 


was the only book within the meaning of the „lat. 3 Geo. 


3. 2dly, That the action which was joint, ought to have 
deen brought againſt the defendants ſeparately. 
_ Serjeant Sayer for the defendants. ' The iſt queſtion is, 


give ? And clearly, it meant to give no other than was 


_ ſufficient to anſwer the end of the ſtatute ; the ſole object 
of which is, to prevent occaſional freemen from voting at 


elections: theſe the act deſcribes to be, ſuch perſons as 
have not been admitted to their freedom twelve calendar 


months before the election; and to enable the parties to 


know who are within that deſcription, it provides, ** that 


e the mayor, Sc. ſhall upon demand of any candidate, 


«© hisagent, or two freemen, permit ſuch candidate, Se. 


ec to inſpect the books and Papers, wherein the admiſſion 


„ of freemer ſhalf be entered, He.“ But the legiſſature 


by uſing the words bxks and papers, could never intend 
that a party ſhould infpe& all the books and papers of a 


_Ebrporation” for a century back, or any other unlimited 


time; but only ſuch as contain any entry of freemen ad- 
mitted as recently as the laſt twelve months. If ſo, the 
aſſembly book (the ſuppreffion of which is imputed to the 
defendants) is not within the purview of the act; for it is 
in evidence, that no admiſſion whatever had been enter- 
ed in the affembly books for the Taſt 8 years: that the 


2 ſtampt book Was the only book in which any entry had 
been made during that time; conſequently it was the only 


book which could afford any information on the ſubject of 


occaſional freemerr; and therefore the only one which 


8 againit every bailiff, Cc. offending, in the /mgu/ar num- 


the parties had a right to inſpect. 


Adly, This action ought to have been brought againſt 
the defendants ſeparately ; for the words of the ſtatute are, 
* mayor, bailiff, Ec. which ſhews, it ought to be brought 


ber; 
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der; and 2 the defendants might be joined, the future 
would be evaded by leſſening the penalty which the party 
has no right to. Therefore the action is ill brought. 

The court feemed clear for the plaintiff upon the firſt 
objection. But thinking the verdict which was taken for 
five penalties hard and unreaſonable, inclined to liſten to 
the ſecond, and therefore ordered it to ſtand over for an- 
other argument upon this latter objection only. 

Upon the ſecond argument Serjeant Foſter for the plain- 
tiff : 1M, as to the verdi& being oppreſſive, the ſtatute 
meant to give repeated penalties for repeated offences; 
otherwiſe if a ſingle penalty only could be recovered, the 
object of the legiſlature would be entirely fruſtrated ; be- 
cauſe it would well anſwer the purpoſe of a candidate to 
| indemnify the officer for refuſing. 

With reſpe& to the action being ill brought becauſe 
jointly againſt both bailiffs, their office is but me, and both 

make but one officer; therefore the action is well brought 


againſt them jointly. 11 Rep. 2. Auditor Curle's caſe, 1 1 


Show. 289. 2 Mad. 23. 3 Lev. 399. Carth. 145: Cro. 
El. 625. 8 Med. 303. Salter v. Groſvenor, 

Lord Mansfie!d being called away to the Exchequer 
chamber, recommended it to Foſter to conſult his client 
hr many pena ties he would inſiſt upon. On Lord Man- 
field's return, Foſter declared he would be content to take 
one only ; whereupon Lord Mansfield called upon the coun- 
ſel for the other ſide to go on. 

Mr. Dumng contra. The object of this act of parlia- 
ment is to make the parties offending pay the penaities, 
and net a perſon who never offended at all The queſ- 
tion is, Whether this action is rightly conceived, which 
ſuppoſes the bailiffs to have committed a partnerſhip of- 
fence, and therefore to be both liable. 

With regard to the caſes cited, they all fall within this 
rule of diſtinction: that where the offence is in the nature 


of a treſpaſs, there it is equally competent to the party in- 


Jared to bring a joint or ſeparate action. But where it is 
an act of omiſſion, as in this caſe. the omiſſion of the one 
cannot be cdafilered as the omiſſion of the other. 


Suppoſing a diſtin& refuſal had been proved, it was 


competent to the party aggrieved to have recovered a- 
gainſt the bailiff obſtructing, but not againſt the other. 


Therefore the action ought to have been brought ſepa- 


rately againſt each of them. 
Lord Mansfield. By the act of patliament to prevent 


oecaſional votes, it is provided, that where the right of 
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SCHULDAM 
wer ſus 
BuNNwNiss. 


inſpe ction of any other. 


election is in fre emen, none ſhall vote unleſs they ſhall 
have been admitted. to their freedom twelve calendar 


months previous to the election; with an exception how - 


ever as to all thole, who are "made freemen upon the 


foundation of inchoate rights ; as by buth, marriage, or 


ſervitude. In this act there is a clauſe, upon which the 


preſent action is brought. I will read it. 
And be it further enacted by the authority aforeſaid, 
* that the mayor®, bailiff, ſheriff, town-clerk, or other 
© officer of any corporation, having the cut! tody of, or 
* power over the records of the ſame, Oc.” 

You obſerve from my manner of reading it that this 


clauſe is technically penned ; and though throughout the 


kingdom it is well known theſe offices are executed by 
more perſons than one, and that there are other offices 
in which many perſons are joined, yet this at conſiders 
each officer as Ingle, and deſcribes him according to his 
office. 

The preſent action was brought againſt the two defen- 
dants as the bailiff of the town of Aldberough, for refuſing 
the plaintiff an inſpection of the book or books wherein 
were entered the admiſſion of freemen; and it is brought 
againſt them joint y as the bailiff or perſons executing that 
office. (His Lordſhip ſtated the caſe e and pro- 
ceeded thus: 

At the trial there was no other queſtion or difficulty 
than barely whether the aſſembly book was within the 
deſcriptien of the act of parliament. And there can be no 
doubt as to that; becauſe the act relates to all books 
which contain the nomination and admiſſion of treemen, 
and this is ſuch a book, though it is not a book that comes 
down to late times. But a party may want to krow whe- 
ther other perſons have a right by ſervitude, Wc. as well as 
to diſcover who are occaſional freemen, therefore he has 
a right to inſpect all ſuch books and papers. In this caſe 
the ſtampt book, at beſt, is but an irregular one. But it 
did appear to me on the ſtate of the caſe, that the bailiffs 
had conceived a doubt upon that point; and having been 


taught to believe, from the circumſtance of the occaſional 


ſreemen being entered in the ſtampt book, and the act of 
parliament operating only upon ſuch freemen as were ad- 


mitted within a year, that the ſtampt book was the only 


book within the meaning of the act, they had proceeded 
under an apprehenſion that they were right in refuſing an 


— 


* His Lordſhip laid a ſtreſs * the name of each En — be · 
That 


isg in the ſingular number. 
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That being the light in which I ſaw their conduct, I did 1774. 
not doubt at all that for ſeveral offences ſeveral penalties— 
might be recovered ; but I thought a verdict for ſo many CL 
penalties hard and unreaſonable, No doubt if a party gyxn1ss. 
choſe to go to the utmoſt extent and rigour of the act, "IN 
he might by repeated demands raiſe 10,0007, or a larger 
ſum. I therefore was willing to liſten to the objections, 
and recommended it to the parties to conſider whether 
they would inſiſt upon all the penalties. ; 
A formal objection which has been made is, whether 
the action can be maintained againſt 50%; and mgſt un- 
doubtedly it may; for the breach of truſt in one is a 
breach of tru} in both. But in this caſe the fact is, that 
they both refuſed: therefore there can be no doubt but 
that they might be charged joint y. 
Afton Juſtice, The right given by the act of parlia- 
ment, is a right of inſpeQing all books in which the ad- 
miſſions of freemen are inſerted : and copies may be taken 
by the parties applying. And a candidate may not only 
want them for the purpoſe of ſeeing who his adverſaries 
are; but it may be likewiſe neceſſary to him for the pur- 
poſe of taking copies of the admiſhons of his own voters. 
Therefore he has clearly a right to ſee al] the books. 
With regard to the other queſtion whether the action 
will lie againſt them jointly ; the bailiffs are in law but. 
one officer. If one had opened the books and the other 
had refuſed, no action could lie againſt the latter. But 
here both refuſed; and both muſt anſwer for the delin- 
quency of bot]: 
Mr. Tuflice Willes and Mr. Juſtice Aſ>hurft of the ſame 
opinion. 
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Let the Pofea be delivered to the Plaintiff, 


| 1 # Tueſday 
CLARKE verſus SHEE and JOHNSON, Nov. #34. 


Els was an action of treſpaſs on the caſe, wherein Cale for money 
| the plaintiff declared, that the defendants on the or; will tie by 

Iſt of June, 1773, at London, &c. were indebted to the the true owner 

plaintiff in the ſum of 1000 J. for divers ſums of money to = : 

the defendants, by the plaintiff, at the ſpecial inſtance third Ne | 

and requeſt of the defendants, before that time lent and into whoſe hands 
advanced. There were two other counts for money laid u, 5 oe 
out and expended, and for money had and received by the videdtheir ig 
deſendants to the plaintiff's uſe. | tity can be trac- 

To this declaration the deſendants pleaded. the genera] cdi 529 aicer- 


| Tour tained, 
Jue, and thereupon iſſue was joined. 


„ 
. 


This 
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 werſus 
Sutz and 
Jounson, 


This caſe came on to be tried at the fittings after Tri- 


nity term, 1774, at Guildſiall, London, before Lord Mans- 


field; when a verdict was found for the plaintiff, damages 
4591. 45. 4d. and cofts 40s. ſubje to the opinion of. the 
court upon the following caſe, | 
That David Moad being a clerk to the plaintiff a brew- 
er, and receiving money from the plaintiff's cuſtomers, 
and alſo negotiable notes for the plaintiff*s uſe in the or- 
dinary cour!e of buſineſs, paid ſeveral ſums with the ſaid 
money and notes at different times, to the amount of 4.597. 
45. 4d, to the defendants upon the chances of the coming 
up of Tickets in the State Lottery of 1772, re to the 


lottery act of the ſaid year 1772. 


The plaintiff and the laid Woed's OM have & PAY 
him. 

The queſtion was, | Whether the faid Wood ought to 
have been admitted as a witneſs to prove the above caſe, 
and ſuppoſing his evidence admiſſible, whether the plain- 
tiff is entitled to recover in this action 

Mr. Davenport for the plaintiff. Two queſtions ariſe in 
this caſe, iſt, Whether Mood ought to have been admit- 
ted as a vitnel; and 2diy, Whether the plaintiff is enti- 
tied to recover ? 

Firſt, as to the latter queſtion, whether the plaintiff 


had a right to recover? This depends upon whether the 


money was originally the plaintiff's property. If it was, 
and it appears that the defendants have no right to with- 
hold it, the law will apply an aſſumpſit in this caſe. Now 
it is in evidence that the money was paid to the defendants 
for the inſurance of chances, contrary to the expreſs pro- 
hibition of the fat. 12 Geo. 3. c. 36. which in that caſe 


makes the receipt null and void; therefore they are wrong- 


doers, and have no right to withhold it. It is likewiſe in 
evidence that this was the identical money which Mood had 


received for his Maſter's uſe; conſequently, if the teſtimo- 


ny of Mood is admiſſible, che plaintiff is entitled to recover. 
II. Point. Weed is an admiſſible witneſs: 1ſt, Becauſe 
by the releaſe it was indifferent to him whether his maſter 


| Tecovered or not; therefore he is a diſintereſted ſervant : 


but if not, in caſes of neceſſity like this, even an intereſt- 
ed ſervant may be a witneſs, 2dly, If objected that he 


was incapacitated, as being particeps criminus, the excep- 


tion will not hold; becauſe here, the plaintiff is an inno- 
cent perſon ; and therefore had a right to call him in ſup- 
port of this action. 

Mr. Buller contra for the aa II. Point. Noad 
is a particefs crimiuis; and therefore clearly * 
| | | 85 or 
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for no man ſhall he admitted to prove his own turpitude; 
as perjury or the like. This man was called to prove him- 
ſelf guilty of a breach of truſt in embezzling his maſter's 
money, and alſo of a breach of the act of parliament ; 
therefore his evidence was inadmiſſible. In Holt verſus 
Tyrell, Eaſt. 13 Geo. 1. R. B. at bar, a truſtee was not 
allowed to prove himſelf guilty of a breach of truſt, The 
caſe was this: in debt upon bond the defendant pleaded 
the „lat. 5 and 6 Ed. 6. c. 16. againſt buying and ſelling 
offices: and upon the trial a witneſs was called to give an 
account upon what occaſion the bond was given: but 
Lord Raymond chief juſtice, refuſed to admit him, be- 
cauſe he was privately entruſted to make the bargain by 
both parties, and to keep it ſecret. | 


Iſt Paint. The plaintiff is not entitled to recover; for 


there is no contract either expreſs or implied in reſpect of 


him; nor was the money ever received as his: on the 


contrary, the whole tranſaction was between the defen- 
dant and the witneſs; and ſo far as in an illegal proceed- 
mg like this, which is 1% fads void, there can be ſaid to 
be any undertaking by the defendants, it has been com- 
plied with: for though they were fortunate by the num- 
bers not coming up, yet they have run the riſk, and there- 
fore performed their part of the agreement: conſequent- 
ly, there is no foundation for an action to recover back 
the money paid. It is like the caſe of money given to an 
agent to bribe a cuſtom-houſe officer; in which caſe no 
action will lie to recover it back; or money paid ypon an 
uſurious contract, which was the caſe in Tomkins verſus 
Barnett, 1 Salk. 22. | 
Lord Mansfield. That caſe has been denied a thouſand 
times. IP | 1 | 
Mr. Buller. But the principle is a ſound one, and ap- 
plies in this caſe; namely, that ex maleficio non oritur con- 
trattus ; et in pari delicto potior eft conditio defendentis : there. 
the tranſaQion was illegal, therefore no action will lie. 
Lord Mansfield after ſtating the caſe. As to the firſt 
queſtion there can be no doubt but that Mood was an ad- 
miſſible witneſs. In Buſbh verſus Rawlins, in debt upon 
the flat. 2 Geo. 2. c. 24. againſt bribery, a man who had 
taken the bribery oath, was held a competent witneſs, to 
prove that he himſelf had been bribed. 4: 5 f 
The next queſtion. is, Whether the plaintiff can main- 
tain this action? This is a liberal action in the nature of 
2 bill in equity; and if, under the circumſtances of the 


caſe, 


CLARKE 


verſus 
Sur and 
Jon weep, 
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1774. cafe, it appears that the defendant cannot in conſcience 
—— retain what 1s the ſubjeQ-matter of it, the plaintiff may 

155 e well ſupport this action. 
Sur and here are two forts of n enacted by poſitive 
Jonxsox. '$6.y in reſpe& of contracts. 1ſt. To protect weak or 
neceſſitous men from being over- reached, defrauded, or 
- oppreſſed. There the rule in pori delicto, petior cf eonditio 
defendentis, does not hold; and an action will lie; becauſe 
where the defendant puts upon the plaintiff it is not par 

delictum. 

The caſe of Tae verſus Barnett, has been long ex- 
ploded. In Boſanguet verſus Daſhwood, Lord Hardwicke 
and Lord Talbot both declared their diſapprobation of it: 

for in that caſe there was not par delictum. In the caſe of 

- 5 money given by a bankrupt or his relations * to a creditor, 

Lord Mansfield, to ſign the certificate, the tranſaction is againſt the expreſs 

we Buller*s prohibition of the act of parliament, and both are parties 

Fri. 13% 40 it, but not equally guilty ; for the bankrupt js an op- 
preſled party; and therefore the action will lie. 

The next ſort of prohibition is founded upon general 
reaſons of 'policy and public expedience. There both 
parties offending are equally guilty ; par et delictum, et po- 
tior eſt conditio defendentis, The prohibition in the lottery 
act, ſtat. 12 Geo. 3. c. 63. is of this fort; and in this caſe 

no dbubt but the defendant and the witneſs Ward, were 
equally guilty. Therefore at Guildhal/, upon the firſt 
impreſſion, I was of opinion againſt the plaintiff; becauſe 
I thought that the maſter could not ſtand in a better ſitu- 
ation than the ſervant, and the/ſervant was clearly parti- 
ceps criminis. But I changed my opinion: 1 thought, and 
now think, the plaintiff does not ſue as ſtanding in the 
place of Word his clerk: for the money and notes which 
Wood paid to the defendants, are the identical notes and 
money of the plaintiff, Where money or notes are paid 
bond fide, and upon a valuable conſideration, they never 
ſhall be brought back by the true owner; but where they 
come mala fide into a perſon's hands, they are in the na- 
ture of ſpeciſie property; and if their-identity can be trac- 
ed and aſcertained, the party has a right to recover. It 
is of public benefit and example that he ſhould: but 
otherwiſe, if they cannot be followed and identified, be- 

cauſe there it might be inconvenient and open a door to 
fraud. Miller verſus Race, 1 Bur. 452: and in Galightly 
verſus Reynolds, the identity was traced through different 
hands and ſhops. © Here the plaintiff ſues for his identified 
property” POR has come to the hands of the defendants 
iniquitouſly 
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iniquitouſly and illegally, in breach of the act of parliaa- 1774. 


ment. Therefore they have no right to retain it; and 


conſequently the plaintiff is well entitled to recover. | 9 
The three other judges concurred. 8 


Judgment for the plaintiff, Jon xsox. 


GOOD RIGHT, ex dim. ELIZABETH CARTER, Same day. 
\ verſus STRAPHAN and others. 


| P O N ſhewing cauſe why a new trial ſhould not be Re-delivery by 
granted the caſe appeared to be as follows : Jean, 
In ejectment for a houſe in Thames-ſtreet, the leſſor of delivered by her 
the plaintiff ſhewed a right under the will of one James whillt covert, is 
Roberts, dated Fuly 14th, 1710. The defendants claim- — 
ed as or under the repreſentatives of one Greenng, who deed, ſo as to 
had been in poſſeſſion from the year 1737. But it was bind her, wich- 
ſhewn that he had accounted for the rents and profits, to 5 FRY 
„ or 
the leſſor of the plaintiff and her huſband, and therefore re. atteſted. 
there was no pretence for a bar bv the ſtatute of lim tati- 2d er. 
* A . . flances alone may 
ons. But the objection was, that by indenture bearing be equivalent to 
date 19th Fuly, 1737, and made between Charlzs Carter ſuch re delivery, 
and Elizabeth his wife on the one part, and William Green- __ 3 * 
ng, on the other part, reciting, that Eizabe!h Carter the by has and 
leſſor of the plaintiff, after the deceaſe of Mary Trimmer, Vene affecting 
by virtue of the will of James Roberts, was or would be oo 2 
well entitled to the inheritance of the ſaid houſe in 7 hames- ed. 
/ireet, and alſo to three other houſes in Reading: and re- 
citing, that the ſaid Charles Carter was then indebted to 
Greening, in 102). and at the ſpecial inſtance and requeſt 
of the ſaid Charles Carter, and Elizabeth his wife, had 
agreed to furniſh them with a further ſum of 144/. for the 
maintenance and ſubſiſtence of them and their tamily, ſo 
long as the ſaid Mary Trimmer, ſhould live; by way of 
mortgage, they demiſe to him as well the faid houſe in 
1 hames-ſtreet, as the three houſes in Reading, for the term 
of 99 years, at a pepper- corn rent, from the death of the 
ſaid Mary Trimmer; nevertheleſs upon condition, that if 
the ſaid Carter or his wife, or one of them, their execu- 
tors, adminiſtrators, or aſſigns, ſhould pay to the ſaid 
Greening the ſaid ſum, Cc. with intereſt, at the end of ſix 
months after the deceaſe of Mary Trimmer, then the ſaid 
indenture of demiſe ſhould ceaſe, c. and the huſband 
covenants that he would pay, c. and the deed was ex- 
Ecuted by both. ee re 3 
| | Three 
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K = 9 r 2 were produced, all ſubſequent to the 


death of Char/cs Carter the huſband. The firſt was an account 


G f : 
83 ſtated, conſiſting amongſt other articles of a receipt for 
STxzaynay. rent of the houſe in T hames-ſtreet, from 1755 to 1760, 


out of which was deduQed an article for intereſt due, a 
balance ſtruck, and the account ſigned by Elizabeth Carter. 


The ſecond as follows: 23d May, 1763. I do hereby 


Surrender the poſſeſſion of a houſe belonging to me at Read- 


ing, late in the occupation of Mr. Collins, but now empty, 


to Mr. Thomas Sanders and Wilkam Smith, executors of 
Mr. William Greening, deceaſed, the mortgagee thereof. 
Signed Elizabeth Carter; witneſs John Lewis, 7:1 

The third, 23d May, 1763. Mr. Miles, I do hereb 
* diredt you to attorn tenant for vour houſe and ſhop at Read- 
ing, from Lady-day laſt, to Mr, T homas Sanders and Mr. 
William Smith, executors of Mr. William Greening, the 
mortgagee of the ſaid premiſes, and to pay them all rent 
that ſhall become due for the ſame, from that time; and 
I defire you will pay the rent that was due at Lady-day 
laſt, to the ſame perſons as you formerly paid vour rent to 
for my uſe. Signed Elizabeth Carter; witneis John Lewis. 

Mr. Wallace and Mr. Bearcroſt for the defendants argued, 
that the leaſe was not void, but only voidable, and that 
the acts done by the plaintiff amounted to a confirmation of 
the deed: and cited Hutton 55. 102. 2 Rep. 60. Wiſcot's caſe. 
Dyer 91. pl. 13. Dyer 159. Cro. Eiiz. 112. Jackfon v Mor- 
daunt, 1 Roll. Abr. 475. 5 

Mr. Dunniug, contra, for the plaintiff, inſiſted that the 
deed of a married woman is void: and that in this cafe 
there was no act of ratification as to the houſe in Landon, 
for which the preſent ejectment was brought, whatever 
there might be as to the lands in Reading. That with re- 
ſpect to the authorities cited, they were all caſes of leaſes, 
in ſupport of which the court had been very liberal ; but 
this was a morigage, not a leaſe; and thereſore not 


within the reafon of. thoſe caſes. os: ye 
1 Cur. adviſari vult. 


Afterwards, on Thurſday the 24th of November, Lord 
Mansfield delivered the opinion of the court.-. His lordſhip 
ſtated the caſe as above, and then proceeded. as follows. 

It is inſiſted by the defendants, that the feveral exhibits 
proved in the cauſe amount to a ratification of the mort- 
gage hy the leſſor of the plaintiff. In ſtrictneſs, a fine is 
the proper method for a married woman to, part with her 
Tight ; fo that a formality of law only is wanting. But 

Thy in 
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in conſcience ſhe has confirmed this ſecurity, which was 1774. 


entered into for the maintenance and ſupport of herſelf and 


family. She and her huſband, in immediate want of Go 
money for their ſubſiſtence, apply to Greening, to lend Sraaruax. 


them 150/. upon the mortgage of a reverſion: Greening 
readily acquieſces, advances it without reſerve, and is con- 
tent to lie out of his money till the reverſion ſhould fall in, 
In a caſe ſo circumſtanced, I thought it crue] to contend 
for the wife, that the mortgage was void; and after fo 
many ſolemn acts on her part, it is a proceeding againſt 
every principle of natural juſtice and equity, Therefore 
directed the jury, that if they thought the facts given in 
evidence amounted to a ſufficient confirmation by the wife, 
they ſhould find for the defendants; and they have ſo done. 

Mr. Wallace at the trial put it upon the footing of leaſes 
by huſband and wife reſerving rent or no rent; which the 
authorities ſay are not void, but only voidable by the wife 
after the huſband's death, and if ſhe ratifies them ſhe 1s 
bound. It was anſwered, that thoſe authorities were by 
way of exception to the general rule of law, which ſays, 
the deed of a married woman is void; and they were al- 
lowed of for the ſake of agriculture and tillage. That 
this, it is true, is a leaſe for 99 years, and a century ago 
the court would not have ſeen further; but now it is ſaid 
the court muſt look further, and ſee the real intent of the 
deed; namely, that it was a mortgage. 

We are all of opinion, that the anſwer is a good one, 
and that the exception to the general rule was allowed of 
for the advancement of agriculture and tillage. 

We are alſo of opinion, that the court ought to look 
into the ſubſtance of the deed, and to ſee with the ſame 
eyes as the reſt of the world: it is in ſubſtance a mortgage, 
though in form a leaſe for 99 years. But we think we have 
good authority to ſay, that the wife is nevertheleſs bound 
by it, and that her ſubſequent acts ſet up this mortgage 
againſt her. | | 
Perkins, which is a very good authority in point of law, 
in ſect. 154. ſays, © It is to be known that a deed cannot 
have and take effect at every delivery as a deed; for 
* if the firſt delivery take effect, the ſecond delivery is 
* void. As in caſe an infant, or a man in priſon, makes 
© adeed, and deliver the ſame as his deed, EO. and after- 
wards the infant when he cometh to his full age, or the 
man impriſoned when he 1s at Jarge, dehver again the 
** ſame deed as his deed, which he delivered before as 

| 6 his 
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GoopPRIGRIT 
verſus 
STRAT HAK. 


Same day 


& his does; this ſecond delivery i is void. But if a married 
= woman belive a bond unto me, or other writing as her 
, deed, this delivery is merely void; and therefore if 


© after the death of her huſband ſhe being ſole, deliver 
& the ſame deed again unto me as her deed, the ſecond 
$*deiivery is god and effeffual.” The year books, Mich. 3. 
Hen. 6, 4. and Hil. 8 Hen. 6.8. confirm the propoſition 
laid down by Perkins; namely, that the deed is not to be 
re-executed or re-atteſted, but delivered only, Now de- 
livery is an act in pats only. 

The queſtion then is, whether the law has laid down 
any preciſe form in which delivery muſt be made, or whe- 
ther cireumſtances may not be equivalent to it without 
actual delivery ? 

Lord Coke in his Commentary on Lit. 36, ſays, As 
& a deed may be delivered to the party without words, 
© ſo a deed may be delivered by words, without any act 
* of delivery: as if the writing ſealed lies upon the table, 
e and the feoffor or obligor ſays to the feoffee or obligee, 


e take up the ſaid writing, it is ſufficient for you, as it will 


* ſerve your turn, it is a ſufficient delivery. 2 Roll, Abr. 
26. N. 2. 

This brings it to the ſingle queſtion, whether theſe facts 
amount to a delivery. Now the mortgage deed was in 
the hands of the mortgagee : the wife, after the death of 
her huſband the mortgagor, ſurrenders poſſeſſion under 
her own hand to Saunders and Smith, the executors of the 
mortgagee, and orders the tenants to attorn to them as ex- 
ecutors of the mortgagee in terms. This is a clear acknow- 
ledgment that the deed was hers, and that ſhe was con- 
tent, the defendants ſhould enjoy according to the terms of 
the deed. 

Therefore we are al of opinion for the defendants, and 
that theſe facts were a confirmation of the mortgage, upon 
the ground of their being equivalent to a LP of the 
deed. 

Per Cur. unanimouſly. Rule for a new trial diſcharged. 


CaMPBELL verſus HALL. 


HIS cafe was very elaborately argued four ſeveral 
times; and now on this day Lord Man fed ſtated 
the caſe, and delivered the unanimous opinion of the 


court, as follows: 
This is an action that was brought by the plaintiff James 


Campbell, who is a natural born ſubje ct of this kingdom, 


and who, upon the 3d of March, 1763, purchaſed a 


plantation in the iſland of Grenada ; and i it is brought 1 
the 
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the defendant William Hall, who was a colle ctor for his 
Majeſty of a duty of four and an half per cent. upon 


* 08 


all goods and ſugars exported from the iſland of Grenada, Carr 


And the action is brought to recover back a ſum of mo- 
ney which was paid, as this duty of four and an half per 
cent. upon ſugars that were exported 'from the ifland of 
Gras by and on account of the plaintiff, The action 
is an action for money had and received; and it is brought 
upon this ground; namely, that the money was paid to 
the defendant without any conſideration; the duty, for 
which, and in reſpe& of which he received it, not.having 
been impoſed by lawful and ſufficient, authority to warrant 
the ſame. It is ſtated by the ſpecial verdiQ, that that mo- 
ney ſtill remains in the hands of the defendant, nat paid over 
by him to the uſe of the king, but continued in his hands, 
and ſo continues with the privity and conſent of bis Ma- 
jeſty's Attorney General, for the expreſs purpoſe of trying 
the queſtion as to the validity of impoſing this duty. 

It came on to be tried at Guiidhall, and of courſe, from 
the nature of the queſtion, both ſides came prepared to 
have a ſpecial verdi&t.; a ſpecial verdict was found; which 
fates as follows: | 319 ä 

That the iſland of Grenada was taken by the Britiſh 
arms, in open war, from the French king. 

That the iſland of Grenada ſurrendered upon capitulati- 
on, and that the capitulation on which it ſurrendered, was 
by reference to the capitulation upon which the iſland of 
Marlinique had before ſurrendered. 


The ſpecial verdict then ſtates ſome articles of the ca- 


pitulation, and particularly the 5th article, by which it is 


agreed, That Grenada ſhould continue to be governed by: 


its preſent laws until his|Majeily's further pleaſure be 
known. It next ſtates the 6th article; where to a de- 


mand of the inhabitants of Grenada, requiring that they 
ſnould be maintained in their property and effects, move- 
able and immoveable, of what nature ſoever, and that 


they ſhould be preſerved in their privileges, rights, ho- 
nours, and exemptions; the anſwer is, the inhabitants, 
being ſubjefAs of Great Britain, will enjoy their properties 
and privileges in like manner as the other #is Majeſty's 
Jubjefts in the other Britiſh Leeward Iſlands : ſo that the 


anſwer is, that they will have the conſequences of their 
being ſubjeQs, and that they will be as much ſubjeQs as 


any of the other Leeward Iſlands. 


Then it fates another article of the capitulation; vi. 


the 5th article, by which they demand, that they ſhall 
; ; PAY 


ver ſus 


HALL. 
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HALL. 


1774. pay no other duties than what they before paid to the 


French king; that the capitation tax ſhall be the ſame, 
and that the expences of the courts of juſtice, and of the 


adminiſtration of government, ſhould be paid out of the 


king's demeſne: in anſwer to which they are referred to 
the anſwer 1 have ſtated as given to the foregoing article; 
that is, being ſubjefs they will be entitled in like manner 
as the other hir Majeſty's ſubjecit in the Britiſh Leeward 
Iflands. | | | | 
The next thing ſtated in the ſpecial verdi& is, the 
treaty of peace ſigned the ioth February, 1763; and it 
ſtates that part of the treaty of peace by which the ifland 
of Grenada is ceded ;' and ſome claufes which are not at 
all material for me to ſtate, 1 | 
The next inſtrument is a proclamation under the great 
ſeal, bearing date the 7th October, 1163, wherein 
amongſt other things it is ſaid as follows: 1 
Whereas it. will greatly contribute to the ſpeedy ſettling 
our ſaid governments; of which the ifland of Grenada is 
one, that our loving ſubjects ſhould be informed of our 
paternal care for the ſecurity of the liberties and proper- 
ties of thoſe who are and ſhall become inhabitants thereof : 
We have thought fit to publiſh, and declare by this our 
proclamation, that we have in our letters patent under our 
great ſeal of Great Britain, by which the ſaid govern- 
ments are conſtituted, given expreſs power and direction to 
our governors of the ſaid colonies reſpectively, that ſo 
foon as the ſtate and circumſtances of the ſaid colonies 
will admit thereof, they ſhall, with the advice and con- 
ſent of the members of our council, ſummon and call ge- 


neral aſſemblies, within the ſaid governments reſpectivelv, 


in ſuch manner and form as is uſed and directed in thote 
colonies and provinces of America, which are already un- 
der our immediate government ; and we have alfo given 


power to the ſaid governors, with the conſent of our ſaid 


councils, and the repreſentatives of the people, to be ſum- 
moned as aforeſaid, fo make, conſtitute, and ordain laws, 
ftatutes, and ordinances, for the public peace, welfare, 
and good government of our ſaid colonies and the inhabi- 
tants thereof, as neat as may be agreeable to the laws of 
England, and under ſuch regulations and reſtrictions, as 
are uſed in our other colonies. | . 

The next inſtrument Rated in the ſpecial verdict, 1s 
the letters patent under the great ſeal, or rather a procla- 
mation, bearing date the 26th March, 1764; wherein, 
the king recites a ſurvey and diviſion of the ceded e 

| an 
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and that he had ordered them to be divided into allot- Ib 


ments, as an invitation to Purchaſers to come in and pur-— 
chaſe upon the terms and conditions ſpecified in that pro» CAMP BELL 
clamation. e ee 23 
The next inſtrument ſtated is the /etters patent under 
the great ſea], bearing date the gth of April, 1764, In 
theſe letters there is a commiſſion appointing general Me/- 
ville governor, with a power to ſummon an aſſembly as ſoon 
as the ſtate and circumſtances of the iſland would admit; 
and to make laws with conſent of the governor and coun- 
ci}, with reference to the manner of the other aſſemblies 
of the king's provinces in America. This inftrument is da- 
ted the gth of April, 1764. The governor' arrived in 
Grenada on the 14th December, 1764, and before the end 
of the year 1765, an aſſembly actually met in the iſfand 
of Grenada, But before the arrival of the governor at 
Grenada, indeed before his departure from London, there is 
another inſtrument upon the validity of which'the whole 
queſtion turns, which inſtrument contains letters patent un- 
der the great ſeal, bearing date the 20th Fuly, 1764. 
Wherein, the king reciting that whereas, in Barbados, 
and in all the Britifh Leeward Iſlande, there was a duty of 
four and an half per cent. upon all ſugars, tc. exported; 
and reciting in theſe words; that whereas it is reaſonable 
and expedient, and of importance to our other ſugar 
iſlands, that the like duty ſhould take place in our ſaid 
iſland of. Grenada ; proceeds thus: We have thought fit, 
and our royal will and pleaſure is, and we do hereby, by 
virtue of our prerogative royal, order, du ect, and ap- 
point, that from and after the 29th day of September next 
enſuing the date of theſe preſents, a duty or impoſt of 
four and an half per cent. in ſpecie, ſhall be raifed and 
paid to us, our heirs and ſutceffors, upon all dead commo- 
dities, the growth and produce of our ſaid iſland of Gre- 
nada, that ſhall be ſhipped off from the ſame, in lieu of all 
cuſtonis and import duties, hitherto collected upon goods im- 
ported and exported into and out of the ſaid iſland, under 
the authority of his moſt Chriſtian Majeſty. 8 
The ſpecial verdict then ſtates that in fact this duty of 
four and an half per cem. is paid in all the Britiſh Leeward 
TNands, and ſets forth the ſeveral acts of aſſembly relative 
to thefe duties, They are public acts: therefore I ſhall 
not ſtate them; as any gentleman may have acceſs to 
them ; they depend upon different circumftances and oc- 
caſions, but are all referable to thoſe duties in our iſlands. 
This, with what ſet out with in the opening, is the 
1 5 ; wh 
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| whole of the ſpecial verdict that is material to the — 


tion. 

The general queſtion that ariſes out of theſe fats found 
by the ſpecial verdi c, is this; whether the /etters patent 
under the great ſeal, | bearing date the 20th Fuly, 1 754, 
are good and valid to. abolith the French duties; and in 
lieu. thereof to impoſe the four and half per cent. duty 
above mentioned, which is Paid in all the Britiſb Leeward 
Iſlands ? 

It has been Saeed at the bar, that the jetters patent 
are void on two points; the firſt is, that although they 
had been made before the preclamation of the 7th Ofo- 
ber, 1763, yet the king could not exercile ſuch a legiſla- 
tive power over a conquered country. 

The ſecond point is, that though the king had ſufficient 
power and authority before the jth Oelaber, 1763, to do 
ſuch legiſlative act, yet before the letters patent of the 
20th July, 1764, be had diveſted himſelf of that autho- 
rity. 8 
A great deal has been ſaid and many authorities cited 
relative to propoſitions, in which both ſides. ſeem to be 
perfectly agreed; and which indeed are too clear to 
be contfoverted. The Mating ſome. of, theſe propoſiti- 
ons which we think quite clear, will lead us to fee with 
greater perſpicuity, what is the queſtion upon. the firſt 
point, and upon what hinge it turns. I will ſtate the 
propoſitions at large, and the firſt is this : 


A country conquered by the Britiſh arms becomes a 


dominion of the king in right of his crown; and there- 
fore neceſſarily ſubje& to the legiſlature, the ee 
of Great Britain. 


The 2d is, That the conduered inhabitants once recei- | 


ved under the king's protection, become ſubje&s, and 
are to be univerſally conſidered in that light, not as ene- 
mies of aliens. 


The 3d, That the articles of eapuulation upon which 


the country is ſurrendered, and the articles of peace by 
which it is ceded, are ſacred and inviolable according to 
their true intent and meaning. 


The 4th, That the law and b government ef 


every dominion, equally affects all perſons and all proper- 


ty within the limits thereof; and is the rule of deciſion for 


all queſtions which ariſe there. W hoever purchaſes, lives, 
or ſues there, puts himſelf under the law of the place. 
An Engliſhman in Ireland, Minorca, the Iſle of Man, or the 
Flantations, has no privilege diſtin from the natives. 


The 
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The 5th, That the laws of a conquered country con- 
tinue in force, until they are altered by the conqueror : 
the abſurd exception as to Pagans, mentioned in Caluir's 
caſe, ſhews the univerſality and antiquity of the maxim. 
For that diffintion could not exiſt before the Chriſtian 
Tra; and in all probability aroſe from the mad enthuſiaſm 
of the Croiſades. In the preſent caſe the capitulation ex- 
Preſsly provides and agrees, that they ſhall continue to be 
governed by their own laws, until his majeſty's further 
pleaſure be known. N 

The 6th, and laſt propoſition is, that if the king, (and 

when I ſay the king, I always mean the king, without the 
concurrence of parliament) has a power to aker the old 
and to introduce new laws in a conquered country, this 
legiflation being ſubordinate, that is, ſubordinate to his 
own authority in parliament, he cannot make any new 
change contrary to fundamental principles: he cannot ex- 
empt an inhabitant from that particular dominion ; as for 
inſtance, from the laws of trade, or from the power of 
parliament, or give him privileges excluſive of his other 
ſubjects; and ſo in many other inſtances which might 
be put. - : 
But the preſent change, if it had been made before the 
7th Ofiober, 1763, would have been made recently after 
the ceſſion of Grenada, by treaty, and is 1n- itſelf moſt 
reaſonable, equitable, and political ; for'it is putting Gre- 
nada, as to duties, on the fame footing with all the Britiſh 
Leeward Iſlands, If Grenada paid more it would have been 
detrimental to her; if leſs, it muſt be detrimental to the 
other Leeward Iſlands : nay, it would have been carrying. 
the capitulation into execution, which gave the people of 
Grenada hopes, that if any new tax was laid on, their 
caſe would be the ſame with their fellow ſubjects in the 
other Leeward Iſlands. 17 | | 
The only queſtion then on this firſt point is, whether 
the king had à power to make ſuch change between the 
Ioth of February, 1763, the day the treaty of peace was 
ſigned; and the 7th Ofober, 1763? Taking theſe propo- 
ſitions to be true which J have ſtated; the only queſtion 
is, whether the king had of himfelf that power? 

It is left by the conſtitution to the king's authority to 
grant or refuſe a capitulation ; if he refuſes, and puts the 
inhabitants to, the {word or exterminates them, all the 
lands belong to him. If he receives the inhabitants un- 
der his protection and grants them their property, he has 
a power to fix ſuch terms UT ON as he thinks pro- 
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Ireland: 


292. 


FW, ales. 


Berwick. 


Gaſeeny. 
GCuienne. 


Calais. 


: per. He is imruſted with making the treaty of peace : he 


1 Lia may yield up the conqueſt, or retain it upon what terms 

ALL 
verſus 

CAMPBELL. 


they were in t 


he pleaſes. Theſe powers no man ever diſputed, neither 
has it hitherto been controverted that the king might 
change part or the whole of the law or politieal form of 
government of a conquered dominion. 
. To go into the hiſtory of the conqueſts made by the 
crown of England. 
The . — and the alteration of the laws of Ireland 
ave been variouſly and learnedly diſcuſſed by lawyers and 
writers of great fame, at different periods of time: but no 


man ever ſaid, that the change in the laws of that country 


was made by the parliament of England: no man cver ſaid 
the crown could not do it. The fact in truth, after all the 
reſearches which have been made, comes out clearly to 
be; as it is laid down by Lord Chief Juſtice Yaughan,* 

that Ireland received the laws of England, by the charters 


and commands of Hen, 2, king John, Hen. 3. and he adds 


an et cetera to take in Ed; 1. and the ſubſequent kings. And 
he ſhews clearly the miſtake of imagining that the char- 
ters of the 12th-of Jain, were by the aſſent of a parlia- 
ment of Ireland. Whenever the firſt parliament was call- 
ed in Ireland, that change was introduced without the in- 
terpoſition of the patliament of England; and muſt there- 
fore be derived from the ctown. 

Mr. Barrington is well warranted in ſaying that the ta 
wte of Wales, 12th Fd. 1ſt, is certainly no more than re- 
Zulationt made by the ling in his council, for the govern- 
ment of Vales, which the preamble ſays was then totally 
ſubdued. Though, for various political purpoſes, he 


 feigned Wales to be a feoff of his crown ; yet he governed 


it as a conqueſt, For Eu. 1ſt never pretended that he could, 
without the affent of parliament, make laws to bind any 
part of the realm. 

Berwick, after the conqueſt of it, was governed by 
charters from the crown without the interpoſition of par- 
liament, till the reign of Fac. 14? 

All the alterations in the laws of Gaſcony, Guienne, and 
Calais, muſt have been under the king's authority; becauſe 
all the acts of parliament relative to them are extant. For 

2 reign of Edward 3d, and all the acts of 
parliament of that time are extant. There are ſome acts 
of parliament relative to each of theſe conqueſts that 
I have named, but none for any change of their laws, 


and particularly with regard to Calais, which is alluded 
| 7 to 
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to as if their laws were conſidered as given by the 1774. q 

Beſides the garriſon, there are inhabitants, property, werft 1 
and trade in Gibraſtar? ever ſince that conqueſt the king CamrnzLi. 4 
has made orders and fegulations ſuitable to thoſe who live, Gibraltar. | 
Sc. or trade, or enjoy property in a garriſon town. - 

The Attorney Genera] alluded to a variety of inſtances, Minorca: 
and ſeveral very lately, in which the king had exerciſed 
tegiflation in Minorca + there, there are many inhabitants, 
much property, and trade. If it is ſaid that the king does 
it as coming in the place of the king of Spain, becauſe 
their old conſtitution remains, the ſame argument holds 
here. For before the 7th Odfober, 1763, the original 
conſtitution of Grenada continued, and the king ſtood in 
place of their former ſovereign. | Ny „ 

After the conqueſt of New York, in which moſt of the New York: 
old Dutch inhabitants remained, king Charles 2d changed 
the form of their conſtitution and political government; 
by granting it to the duke of York, to hold of his crown, 
under all the regulations contained in the letters patent. 

It is not to be wondered at that an adjudged caſe in 
point has not been produced. No queſtion was ever ſtart- 
ed before, but that the king has a right to a legiſlative au- 
thoricy over a conquered country; it was never denied in 
Weſtminſter-hall ; it never was queſtioned in parliament, 

Cike's Report of the arguments and reſolutions of the judges 
in Calvin's caſe, lays it down as clear. If a king (ſays the 
book) comes to a- kingdom by conqueſt, he may change 
and alter the laws of that kingdom; but if he comes to 
it by title and deſcent, he cannot change the laws of 
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himſelf without the conſent of parſiament. * It is plain he * 7 R. 17: b. 
alludes to his own country, becauſe he alludes to a coun- 
try where there is a parhament. 85 
The authority alſo of two great names has been cited; 
who take the propoſition for granted. In the year 1722, 
the aſſembly of Jamaica being refractory, it was referred 
to Sir Philip Yorke and Sir Clement Wearge, to know what 
could be done if the aſſembly ſhould obſtinately conti- 
nue to withhold all the uſual ſupplies.” They teported 
thus: If Jamaica was till to be conſidered as a con- 
© quered iſland, the king had a right to levy taxes upon the 
* inhabitants; but if it was to be conſideted in the ſame 
e light as the other colonies, no tax could be impoſed on 
* the inhabitants but 3 an aſſembly of the iſland, or by an 


t ef? of parlioment.” 
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They conſidered the diſtinction in Jaw as clear, and an 


— 


Haus 
werſus 


— indiſputable conſequence of the iſland being in the one 


ſkate or in the other. Whether it remained a conqueit, 


CxaMprii, or was made a colony they did nat examine. I have upon 


former accaſions traced the conftitution of Jamaica, as far 
as there att papers and records in the offices, and cannot 
find that any Spaniard remained upon the ifland ſo late as 
the reſtoration; if any, there were very few. To a 
queſtion I lately put to a perſon well informed and ac- 
quainted with the country, his anfwer was, there were no 
Spam ſb names among the white inhabitants, there were 
among the negroes. King Cherles 2d by proclamation in- 
vited ſettlers there, he made grants of lands ; he appoint- 
ed at firſt a governor and council only: afterwards he 
granted a commiſſion to the goyernor to call an aſſembly, 
The conſtitution of every province; immediately under 
the king, has arifen in the fame manner; not from grants, 
but from commiſſionsto call aſſemblies : and therefore, all 
the Spaniards having left the iſland or been driven out, 
Jamaica from the firſt ſettling was an Engiſh colony, who 
under the authority of the king planted a vacant iſland, 
belonging to him in right of his crown; like the cafes of 
the ifland of St. Helena and St, John, mentioned by Mr. 
Attorney General. 775 
A maxim of conſtitutional law as declared by all the 


judges in Calvins cafe, and which two ſuch men in modern 


times as Sir Phulip: Yorke and Sir Clement Wearge, took for 


granted, will require ſome authorities to ſhake. 


But on the other ſide, no book, no ſaying, no opinion 
has been cited; no inſtance in any period of hiſtory pro- 
duced, where a doubt has been raiſed concerning it. The 
council for the plaintiff no doubt la bouręd this point from 
2 diffidence of what might be our opinion on the ſecond 
queſtion. But upon the ſecond point, aſter full conſide- 
ration we are of opinion, that before the letters patent of the 
20th July, 1764, the king had precluded himſelf from the 
2 of a legiſlative authority over the ifland of Gre- 
Nada. ü 6 . 
The firſt and material inſtrument is the proclamation of 
the 7th Ofober, 1763. See what it is that the king there 
fays, with what view, and how he engages himſelf and 
pledges his word. 5 | 

For the better ſecurity of the liberty and property of 
* thoſe who are or ſhall become inhabitants of our iſland 
ce of Grenada, we have declared by this our proclamation, 
that we have commiſſioned our governor (as ſoon * the 
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& ſtate and citcumſtances of the colony will admit, ) to 


& call an aſſemb'y to ena Jaws, Wc.” With what view is 
this made? It is to invite ſettlers and ſubjects : and why 
to invite? That they might think their properties, &c. 
more ſecure if the legiſlation was veſted in an aſſembly, 
than undef a governer and council only. - 
Next, having eſtabliſhed the conſtitution, the procla- 
mation of the 20th of March, 1764, invites them to come 
in as purchaſors: in further confirmation of all this, on the 
oth April, 1764, three months before Fuly, an actual 
commiſſion is made out to the governor to call an aſſem- 
bly as ſoon as the ſtate of the ifland would admit thereof. 
You obſerve, there is no reſet vation in the proclamation 
- of any legiſlature to be exerciſed. by the king, or by the 
governor and council under his authority in any manner, 
until the affemblv ſhould meet ; but rather the contrary : 
for whatever conſttuction is to be put upon it, which per- 
haps may be very difficult through all the caſes to which 
it may be applied, it alludes to a government by laws in 
being, and by courts of juſtice, not by a legiſlative autho- 
rity, until an aſſembly ſhould be called. There does not 
appear from the ſpecial verdict, any impediment to the 
calling an aſſembly immediately on the arrival of the go- 
vernor, which was iti December, 1764. But no aſſembly 
was called then or at any time afterwards, till the end of 
the year 1765. I 
We therefore think, that hv the two proclamations and 
the commiſſion to governor Me ville, the king had imme- 
diately and irrecoverably granted to all who were or ſhould 
become inhabitants, 'or who had, or ſhould acquire pro- 
perty in the iſland of Grenada, or more generally to all 
whom it might concern, that the ſubordinate legiſlation over 
the iſland ſhould be exerciſed by an aſſembly with the con- 
ſent of the governor and council, in like manner as the 
other iſlands belonging to the king. N 
Therefore, though the aboliſhing the duties of the 
French Ling and the ſubſtituting this tax in its ſtead, which 
according to the finding in this ſpecial verdi& is paid in 
all the Britiſh Leeward Iſlande, is juſt and equitable with 
reſpect to Grenada itſelf, and the other Pritiſh Leeward 
Iflands, yet, through the inattention of the king's fervants, 
in inverting the order in which the inſtruments ſhould have 
paſſed, and been notoriouſly publiſhed, the laſt act is con- 
tradiftory to, and a violation of the firſt, and is therefore 
void. How proper ſoever it may be in reſpect to the ob- 
ject of the letters patent of the 20th July, 1764, to uſe the 
words of Sir Philip Yorke and Sir Clement Wearge, © it m 
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| nn— a f the parliament of Great Britain.” 


HALL The conſequence is, judgment muſt be given ior the 
verſes plaintiff 
AMPBELL. 


ELDRIDGE verſus Knot, and others. 


m Te of PON ſhewing cauſe why a new wal ſhould not be 
5 fixed granted in this caſe, Mr. Juſtice Aſblurſt reported 


by the tal. of g from Baron Eyre as follows: This was an action of tref- 
limitations, 7 
3 paſs for breaking and entering the plaintiff's houſe, and 


n cir deſtroying his goods. Plea not guilty. Verdict for the 
cumſtances, i plaintiff. 
4 waned The defendants were bailiffs of Dennis Rolle, Eſq; lord 
to preſume a Of the manor of Eaft Suderly and Lockerly in the county of 
releaſe or extin- Wilts and the treſpaſs complained of, was for taking a 
et of 2 diſtreſs for quit- rents due to the lord, in right of this ma- 
nor. Upon evidence it appeared, that till the year 1736, 
a quit-rent had been regularly paid to the reſpective lords 
| of this manor, for the tenement in queſtion. That in the 
year 173 38, a demand was mage and refuſed ; ſince which 
time there had been no further demand, nor had any pay- 
ment been made, till within theſe: few years, from the 
year 1736 to the time of the preſent action. That in 
1736, an action was tried between the lord of the manor, 
and the owner of the tenement in queſtion, for cutting 
down two timber trees growing thereon ; when a verdi& 
was given for the tenant: ſince which the owners of the 
tenement in queſtion had reſuſed to pay this quii: rent, or 
to attend the lord's court. 

Upon theſe facts Mr. Baron Eyre was of opinion, that 
though the claim of the defendant was not barred by the 
feet. of limitations, yet, that a non-payment and acquieſ- 
cence for 37 years, was a ſufficient ground to preſume a 
releaſe or extinguiſhment of the quit-rent ; and left it to 
the jury to ſay, whether, upon the eridence, they wouid 
or would not preſume it was ſo releaſed or extinguiſhed : 
and the | Jury found it was,, 

Mr. Buller had moveil for a new trial upon the ground 
of this being a miſdirection of the judge, and that the 
verdict was againſt evidence. 

Mr. Serjeant Davy and Mr. Kirby ſhewed for . ; 
that though there was no caſe exactly in point, yet by 
analogy to the teaſon ng and deciſion of the court in a va- 
riety of caſes, the direction of the judge in this caſe, was 
clearly 2 right direction. In 1 Burr. 434. A caſe is cited 

by 
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by the court, where payment of a bond was preſumed 


within 18 years. So in Q War, circumſtances may - 


make it reaſonable to refuſe an information within 20 years. 
Even a grant from the crown has been preſumed, which 
muſt be by matter of record, though ſuch record did not 


appear.“ 


and ſuch acquieſcence not merely tacit, but after a de- 
mand made and a refuſal given: therefore the, defendant 
ought to ſhew ſome reaſon why, after ſuch reſuſal, no 
ſubſequent demand was made, *till juſt upon the eve of 
the preſent action; or the court will think, with the judge 
who tried the cauſe, that there is ground to preſume he 
nas releaſed his right. ; | 

Mr. Mansfield, cantra. In all the inſtances which have 
been mentioned, the length of time has been accompanied 
with circumſtances : but here there are no circumſtances ; 
only mere non-payment. On the other hand, the quit-- 
rent had been regularly paid *till the year 1736. In 1738 
it is demanded, and a refuſal given; but the demand, at 
that time, is a ſtrong proof that no conveyance or releaſe 
of it had been made ſince the laſt payment; if there had, 
the tenant would have aſſigned it as a cauſe of refuſal ; but 
no ſuch reaſon is aſſigned. If no circumſtances 2 - jr, 
the fact of non-payment alone is not of itſelf a ſufficient 
ground to ſupport the preſumption contended for; if it 
were, the ſtatute would be of no effe& at all. 

Lord Mansfield ſtopt him. The ſtatute of limitations is 
a poſitive bar from length of time; and operates ſo con- 
_ cluſively, that although the jury and the court are ſatiſ- 
fied that the claim ſet up ſubſiſts, yet they are bound by 
the ſtatute to defeat the claim. | 

There are many cafes not within the ſtatute, where 
from a principle of quieting poſſeſſion the court has thought 
that a jury ſhould preſyme any thing to ſupport a length 
of poſſeſſion. | 

Lord Coke ſays ſomewhere, that an act of parliament 
may be*preſumed ; and of late it has been held, that even 
in the caſe of the crown, which is not bound by the ſta- 
tutes of limitation, a grant may be preſumed from great 


length of poſſeſſion, It was ſo done in the caſe of the cor- 
poration of Hull and Horner :* not that, in ſuch caſes, the *videante, 102. 


court really thinks a grant has been made; becauſe, it is 
not probable a grant ſhould have exiſted, without its be- 
ing upon record; but they preſume the fact, for the pur- 
poſe and from a principle of quieting the poſſeſſion, 1 

| | ut 


| * Vide Mayor of 
In this caſe there has been an acquieſcence for 34 years, = — 


. 


PPP 


2 


_ 
Fn, br; 


—— — . 
5 


e 
„ 
n 


R n 
1 0 "Ca... F hs * 
1 eee 2-0” 
rr 


. 


CECE 


x 


5 
by 
* 


216 


— > - - 


———ñ ͤ—ͤ— a ee + 4 


Michaelrpas Term 15 Geo. 3 B. R. 


4 ern es — — IR 


2774. 


** 


But there is no ane of ning up any length of 6 time 
within the limitation fixed by the ſtatute, as a bar to the 


— re 


ELDA 
werſus 


Trog. 


demand: and in caſes of quit- rents, like the preſent, the 
reaſon for tartying back the limitation to the period fixed 
by the ſtatute, namely 50 years, is the ſtronger; becauſe 
the conſideration is ſo trifling. Though if a real grdund 
for ſuppoſing à releaſe or extineviſhment appeared, the 
ſmallneſs of the claim would have no weight. But in this 
cafe there is mere length of Hime, Which, barely as ſuch, 
ought not to be received ts A bar : and if ſo, the caſe 
ſtands without a pretence for ſuppoſing a releale or extin- 
guiſnment. Becavſe, on the other hand, the exad time 
when the payment was firft refuſed is in proof; and fur- 
ther, the real or more probable ground of ſuch refuſal ap- 
pears; namely, that the tenant had ſucceeded in an ac- 
tion between him and his lord; not that the lord had re- 
leaſed it by any conveyance, or the like: and if fo, it 
might be a good while before the lord might think proper 
to bring an aclion for ha'f a crown. Therefore 1 am of 
opinion, that, upon the evidence, it ought not to have 
been left to a preſumption of law, Wd a leſs time than 
the period fixed by the ſtatute. 

Allen Juſtice. A preſumption from mere length of time, 
which is to ſupport a right, is very different from a pie- 
fumption to deteat à right: here, the preſumption is to 
defeat the right of the lord to a mal payment of half 4 
crown, within the 50 years limited by the ſtatute; and 
therefore, upon mere length of time, unaccompanied with 
other circumſtances, ſuch limitation ought not to be al- 
tered and another ſet up. Beſides, in this caſe, there is 
reaſon to ſay, that a different foundation of refuſal, than 
that which it is contended ſhould be preſumed, appears; 5 
which is, that the tenant had defeated the lord in a law- 
fuit depending between them : therefore, I am of opinion 
that the preſumption is defeQtive, and that a new trial ſhould 


be granted. 
Mr. Jultice mile, and Mr. Juſtice Aſblurſt, were of 


the ſame opinion. 
g Fer Cur. Rule for a new trial made abſolute. 
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Dor, ex dim. Frs HAR and Wife, and TAYLOR — 
and Wife, verſus PROSSER. Nov. 224. 


p ON a rule to ſhew cauſe why a new trial ſhould 36 years fole 


and uninter- 
not be granted in this caſe, Lord Mansfield reportes ;upted poſſeſſion 
45 — by oe tenant in 


This was an ejectment brought by the plaintiff for an c, with- 
undivided moiety of certain lands in Enfield, in the county t o demand 
of Middleſex, The leſſors of the plaintiff claimed title made, or claim 
under Mary Taylor, who was tenant in tail in common, of 2 1 5 
the lands in queſtion, with her ſiſter under the will of one , e 
Perkins, The ſiſter was married to Stevens, after which, ground for a 
in the year 1705, there was a deed of partition, between ur mes = 
Mary Taylor and Stevens, for the life of Stevent; by which:of the c- 
deed all the lands in Enfield were allotted to him, and under tenant. 
which he enjoyed them *till the year 1734, when he died: 
Mary Taylor died ſome years before. 

From the year 1734, one tenant in common 8 
the wife of Stevens, had been in the ſole poſſeſſion of theſe, 
lands, without any claim or demand by any perſons claim- 
ing under Mary Taylor, deceaſed, the other tenantin com- 
mon. No afua! oufler was proved; but upon the circum- 
ſtances, I left it to the jury to ſay, whether there was not 
ſufficient evidence before them to preſume an actual ouſter; | 
and ſuppbſing there was an agfual outer, in that caſe, the L 
leſſors of the plaintiff were barred by the ſtatute of limi- 
tations. The jury found that there ves ſufficient evidence 
to preſume an afual ouſter. 

Mr. Dunning and Mr. Barnes, for the plaintiff. It is a 
general rule of law, that the poſſeſſion of one tenant in 
common, is the poſſeſſion of both; and there is no ground 
for any diſtinction in this caſe, ſo as to take it out of the 
general rule. If an adtual ouſler had been proved, the 
caſe would have been different. Put here, no evidence 
whatſoever is given of any adlual ouſter, or of a tortious 
poſſeſſion : on the contrary, it appears that the poſſeſſion 
was only by permiſſion of his companion, and as a con- 
ſequence of ſuch permiſſion he received the rents and pro- 
fits. But the bare perception of rents and profits, is no 
ouſter; and without an afual ouſter, the ſtatute of limitations 
15 no bar againſt a tenant in comon. To this purpoſe 
they cited Reading verſus Royſton, 2 Salk. 423. reported 
likewiſe in 2 Lord Raym. 8 30. Pairt/aim, ex dim. Epſom, 
verſas Sharkieten. Eaſt, 10 Geo. 3. reported ſince in 5 Bury. 


_ and in 2 Blackſtone Rep. 699. _ . 
r. 
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I 774. Mr. Wallace and Mr. Widmore, contra, for the defen- 
—dant, admitted, that where there is no eter, the Natute 
Plena and of limitations does not bar the other tenant in common, 
—_— But here the jury have found an aAual ouſter, and the only 
Paosszz. Queſtion is, whether they were warranted in ſo doing.— 
As to the caſe of Epſom verſus Shack!eton, no expulſion or 
ouſter was found in that caſe; the ſingle queſtion was, 
Whether the plaintiff was bined by the ſtatute of limita- 
tions, aſter a poſſeſſion of 26 years; and the court held he 
was not: but Lord Mansfield there ſaid, if a queſtion had 
been made at the trial, -whether the plaintiff was ouſted, 
it might have been a fact to have been left to the jury. 
Here the queſtion was made, and the circumſtances left 
to the jury were ſufficient in point of law for them to pre- 
fume an actual oufler ; namely, an uninterrupted poſſeſſion 
and receipt of the rents and profits for 40 years. To this 
point they cited 12 Mod. 648. 659. 1 Lord Raym. 310. 

Lord Mansfield. lt is very true that I told the jury, they 
were warranted by the length of time in this caſe, to pre- 
ſume an adverſe poſſeſſion and ouſter by one of the tenants 
in common, of his companion ; and I continue ſtill of the 
ſame opinion. Some ambiguity ſeems to have ariſen from 
the term afual ouſter, as if it meant ſome act accom- 
panied by real force, and as if a turning out by the ſhoul. 
ders, were neceſſary. But that is not ſo. A man may 
come in by a rightful poſſeſſion, and yet hold over adverſe- 
, ly without a title. If he does, ſuch holding over, under 
circumſtances, will be equivalent to an actual cuſter.. For 
inſtance, length of poſſe ſſion during a particular eſtate, as 

a term of one thouſand years, or under a leaſe for lives, 
as long as the lives are in being, gives no tile : But if te- 
nant pur autre vie hold over for 20 years after the death of 
ceſluy que vie, ſuch holding over will in ejectment be a 
complete bar to the remainder man or reverſioner; be- 
cauſe it was adverſe to his title. So in the caſe of tenants 

in common; the poſſeſſion of one tenant in common, es 

nomine, as tenant in common, can never bar his compa- 
nion; becauſe ſuch poſſeſſion is not adverſe to the right of 
his companion, but in ſupport of their common title; and 

by paving him his ſhare, he ackrowleges him co-tenant. 
Nor indeed is a refuſal to pay of itſelſ ſufficient, without 
denying his title, But if, upon demand by the co-tenant 
of his moiety, the other denies to pay, and denies his title, 
ſaying he claims the whole and will not pay, and continues 

in poſſeſſion ; ſuch poſſeſſion is adverſe and ouſter enough. 
The queſtion then is, whether the poſſeſſion in this caſe, 


alter the death ot Stevau, in the year 1734; that is after 
| the 
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the particular eſtate ended, was a poſſeſſion as tenant in 1774. 
common, eo nomine or adverte ? — 
It is a poſſeſſion of near 40 years, which is more than F Avon 
quad ruple the time given by the ſtatute for tenants in com- verſus 
mon to bring their action of account if they think proper. Paess=x. 
namely, ſix years: But in this caſe no evidence whatſo- 
ever appears of any account demanded, or of any payment 
of rents and profits, or of any claim by the leſſors of the 
plaintiff, or of any acknowlegement of the title in them, 
or in thoſe under whom they would now ſet up a right. 
Therefore I am clearly of opinion, as I was at the trial, 
that an undiſturbed and quiet poſſeſſion for ſuch a length of 
time is a ſufficient ground for the jury to preſume an ac- 
, tual ouſter, and that they did right in ſo doing. 
A tau Juſtice. There have been frequent diſputes as to 
how far the poſſeſſion of one tenant in common ſhall be 
ſaid to be the poſſeſſion of the other, and what acts of the 
one ſhall amount to an a&fual after of his companion, 
As to the firſt, I think it is only where the one holds pol- 
ſeſſion as ſuch, and receives the rents and profits on ac- 
count of both. With reſpect to the ſecond if no actual 
ouſter is proved, yet it may be inferred from circumſtances, 
which circumſtances are matter of evidence to be left to 
a jury. Now in this caſe, there has been a ſole and quiet 
poſſeſſion for 40 years, by one tenant in common only, 
without any demand or claim of any account by the other, 
and without any payment to him during that time. What 
is adverſe poſſeſſion or outer, if the uninterrupted receipt 
of the rents and profits without account for near 40 years 
is not? | 
Wiles Juſtice, This caſe muſt be determined upon its 
own circumſtances, The poſſeſſion is a poſſeſſion of 16 
years above the 20 preſcribed by the ſtatute of limitations, 
without any claim, demand, or interrupiion whatſoever z 
and therefore, after a peaceable poſſeſſion for ſuch a 
length of time, I think it would be dangerous now to admit 
a claim to defeat ſuch poſſeſſion. However ſtrict the no- 
tion of af7ua/ euſter may formerly have been, I think ad- 
verſe poſſeſſion is naw evidence of a#ua! ouſter : and 
therefore entirely agree that under the circumſtances which 
appeared at the trial, it was very properly left to the jury 
to preſume an adtual ouſter in this caſe. 
 Afvhurſt Juſtice. 1 am entirely of the ſame opinion. Here 
is a poſſeſſion of near 40 years, without any claim by the 
lleſſors of the plaintiff to a ſhare of the rents and profits, and 
without any acknowlegement of his right, by the other te- 
| | | nant 
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nart in common. After fo long an acquſeſcence FT think 
the jury were well warranted to preſume any thing in ſup- 
port of the defendant's title, and they might preſume, ei- 
ther an actual imfter of a conveyance. With teſped to the 
caſe of Faireluim, ex dim. Epſom, verſus Sharkietmr, the pre- 
ſent queſtion was not properly before the court in that caſe, 
The ſingle queſtion there was, whether the plaintiff was 
barred by the ſtatute of limitations. The poſſeſſion was 
a poſſeſſion of 26 years; but in that caſe, it was not left 
to the jury to preſume either an adverſe poſſeſſion or an 
anal oufler. That fact therefore was not fouad, and it 
is not the province of the cent, but of the jury to pre- 
ſume facts. But here it was left to the jury, and the jury 
have preſumed an acta outer; and I think that after a 
quiet, uninterrupted ang undiſturbed poſſeſſion of 40 years, 
they were well warranted in ſo doing. 
EE Rule for à new trial diſcharged. 


Rx x verſus CARTER. 


HIS was an information in the nature of a qu9 cur. 
ranto, againſt the defendant, to ſhew by what au- 
thority he claimed to exereiſe the office of burgeſs of the 
borough of Port ſmout ]. | | | 


The information alleged, and it was admitted in the 
plea, that this office and franchiſe of a burgeſt has been, and 
ſtill is, a place, office, and franchiſe of great truſt and pre- 
eminence within the ſaid borough touching the rule and govern- 
ment of the ſuid borough, and the adminiſtration of pub'ic juſ- 


| tice, The plea then ſet forth, that within the ſaid bo- 


rough there have been, and now of right ought to be, an 
indefinite number of burgeſſes, That by a charter, 3 Car. 
1. the mayor, aldermen, and burgeſſes were incorporated 
under the name and title of the mayor, aldermen, and 
burgeſſes of the borough of Portſmouth. That the char- 
ter nominated the firſt mayor, and twelve perſons to be 
aldermen, and then grants, “ that it ſhould and might be 
* lawful] for the mayor and aldermen, Cc. or the major 
& part of them, from time to time, and at ali times then 
«< after, for ever, when, and as often as it ſhould appear 
* to them to be fit and neceſſary, to name ſo many and 
** ſuch perſons to be burgeſſes, as they ſhould pleaſe, 
„and to the ſaid burgeſſes, io choſen, to adminiſter 
« an cath for their faithfully execoting the ſaid office of 
© burgefs,” The plea further ſtated, that this charter was 
accepted hy the then mayor and burgeſſes of the ſaid bo- 
rough, ard that the defendant on the 18th day of May, 

| 1751, 


n 8 . — 
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1751, was elected by the major part of the mayor and al- 1774. 
dermen of the ſaid borough ; and that before he took upon 
himſelf to exerciſe the place, office, and franchiſe of fuch Rx 
burgeſs, he was duly, and according to the uſage of the 2 
ſaid horough, ſworn into the ſaid office. 

The replication fet forth other parts of the charter, 
which give the corporation a Power to take lands, and to 
make by-laws; and then ſtated, that the mayor, alder- 
men, and hurgeſſes, or the major part of them, from 
ume to time, mould have power to aſſemble themſelves 
annually, every Manday ſevennight before the feaſt of St. 
Michael! the Archangel, and name one of the aldermen to 
be mayor. That a court of record was appointed by the 
ſaid charter, to be held before the mayor, recorder, and 
aldermen of, &c. or any four of them; and alfa a court 
leet to be ho'den before the mayor, or recorder, or alder- 
men. And that the mayor and recorder, and every may- 
or for one year aſter his mayoralty, and three of the al- 
dermen, to be choſen as afore- mentioned, ſhould be jul- 
tices in the ſaid borough, That a court of oyer and ter- 
miner was alſo appointed by the ſaid charter, to be held by 
the mayor, .recofder, and three aldermen, as aforeſaid. 
Laſtly, the replication ſtated that the defendant at the 
time of his ſuppoſed ele tion to be a burgeſs, c. was of 
the age of us years and ten months, 'and no more. 

Rejoinder, That at the time the defendant was ſworn 
into the place, office, and franchiſe of one of the burgeſ- 
ſes, &c. he was of the full age of twenty-one years. To 
this the plaintiff demurred. — 
Mr. Buller, pro rege. Upon this record there are three 
queſtions, Iſt. Whether the office of burgeſs is a judi- 
cial or a Miniſterial. office? adly. If judicial, whether 
an infant, ſuch as the deſendart was, is eligible to ſuch 
an office? 3dly. If minifterial, whether an infant, ſuch 
23 the defendant was, is eligible to ſuch an office? 

As to the firſt queſtion, it is admitted by the plea, that 
the office of burgeſs is an office of great truſt and pre-emi- 
nenre, taueſing the rule and governmenl of the ſaid borough, _ 
and the adminiftratine of public juſtice within the Tame. 
This alone is decifive that it is a jiidiciab office; for every 
thing which relates to the adminiſtration of public juſtice 
is a judicial office. But beſides this, it appears by the re- 
cord, that the burgeſſes are to chaſe the mayor, who ts 
the principal officer in the borough, a juſtice of peace, 
judge of the court of record, of the court leet, and of the 
| | | court 
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1774. court af oyer aud terminer. Therefore upon theſe grounds 
it is clearly a judicial office. 

. II. Queſtion. Suppoſing this is a judicial office, whe- 
Arr. ther an infant is eligible to it? No authority can be cited 
to ſhew that he is eligible, but there are many which de- 

cide he is not. Plotud. Com. 379. 38 1.—9 Co. 48. 97. 
Theſe authorities ſay, an infant ſeems capable of holding 

tuch offices as do not concern the adminiſtration of juſtice, 
but only require {kill and diligence, ſuch as the office of 
park-keeper, foreſter, gaoler, Ec, But a diſtinction is 
made with regard to offices of calcd as this is, and 

which does concern the adminiſtration of juſtice.—In 

Scambler verſus Walter, cited in Cro. Car. $56. it was held, 

that the grant of the office of an under-flewardſbip in poſ- 

- ſeſſion or reverſion to an infant is void; becaute he is in- 
capable thereof, not having knowledge to execute it pro 

eommodo regis et papuli. Co. Litt. 3. ö. S. P.=An infant 

cannot be ſworn on an inqueſt, Co. Litt. 157. 172. b.— 

Nor be elected a member of parliament. 4 Inf. 47. 

For all theſe are offices of ſkill and confidence, or concern 

the adminiſtration of juſtice, 

Upon ſhewing cauſe againſt this information it was ſaid, 
that it has been taken for granted ever ſince the caſe in 
the year book, 21 Ed. 4. 12. B. that an infant may be 
choſen mayor. But thei e the infancy of the mayor was not 
in queſtion, but only whether the body corporate ſhould 
avoid their own deed, on account of a defect they were 
well acquainted with ; namely, the impriſonment of the 

/ | mayor; and it was held they ſhould. 

If theſe two points are with the proſecutor, the third is 
unneceſfary ; but if neceſſary to enter into it, an infant 
under years of diſcretion, is not capable of taking a mini- 
ſterial office, unleſs he can act by deputy; nor an office 
where an oath is required. He cannot be an attorney; 
becauſe he cannot appoint a deputy. March, Rep. 38. 
nor be ſworn; March 92. So with reſpec̃t to other acts, 
or offices where an oath 7 required. Co. Litt. 3. B. Cro. 
Car. 556. Co Litt. 65. 5. In the preſent cafe it was ne- 

ceſſary for the defendant to take the oaths of allegiance 
and ſupremacy, and likewiſe the oath of office appointed 
by the charter faithfully to execute all things which be- 
long to the office of burgeſs. But at the time of his elec- 
tion, he was of ſuch a tender age; that the law will not 
allow him the ſmalleſt title to diſcretion whatſoever, wide- 
licet, under the age of ſeven years. At this age, an infant 
cannot be guilty of felony, whatever circumſtances proving 


diſcretion may appear ; for from preſumption of law, he 
Cannot 
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cannot have diſcretion, and no averment ſhall be receiv- 
ed againſt that preſumption. 1 H. H. P. C. 24. 

Laſtly; The inconvenience and miſchief of admitting 
infants of ſuch an age, would be fatal to almoſt all the 
corporations in England; every borough would become a 
monopoly, and the inſtant an alderman's ſon had breath, 
he would be a burgeſs, and no others would be adraitted. 


If one infant may be a burgeſs, others may; ſo that all, 


or the greater pait of the burgeſſes might be infants in 
their cradles, by which means one. integral part of the bo- 
dy would be loſt or at leaſt ſuſpended. The king's char- 
ter would be perverted, and the power which he had de- 
legated to many, would be confined to the hands of a few. 
Many corporations -would be wholly diffolved; for no 
function in which the concurrence of burgeiſes was ne- 
cellary could be exerciſed, 'till ſome of this body of child- 
hood had attained the age of 21 years. In the caſe of this 
borough neither mayor nor juſtices during the infancy of 
the burgeſſes could be elected. The inconvenience of 
ſuſpending the powers of corporations, were ſo fully ſeen 
by the gentlemen on the other ſide, that on ſhewing cauſe 
againft this information, it was thought neceſſary by ſome 
ot them to contend, there was no reaſon why they ſhould 
not be admitted, and act during their infancy. But this F 
truſt is ſufficiently anſwered; for they have neither difcre- 
tion to act, nor capacity to take oaths, both which are 
required by law. a 

Mr. Davenport, contra. An infant is eligible to the of- 
fice of burgeſs, though ke cannot act till of full age. 
The iſt objection is, that this is admitted on record to 
be an office of truſt and pre- eminence, and touching ihe 
adminiſtration of juſtice. | As to the former part of this 
allegation, they are words of courſe in every information ; 
and with reſpect to the latter, it is difficult to underitand' 
what is meant by touching the adminiſtration of juſtice, For 
the power of the burgeſſes to elect the mayor, or the 
three juſtices of peace appointed by the charter to do ju- 
dicial acts, is not their adminiſtration of juſtice. - The 
conſequence of denying it in-the plea would have been, 
that it muſt have been tried; and then a ſpecial verdict 
muſt have ſtated to the court in what degree the office re- 
lated to the adminiſtration of juſtice. It behoved the pro- 
ſecutor therefore, in the firſt inſtance, to have ſhewn this 


to the court, if he meant to rely on it as a ſerious objection. 


But ſuppoſing the fact to be as admitted by the plea, it 
does not follow, that every office which affeQs the admi- 
niſtration 
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niſtration of ee is therefore a. judicial office. The 
office of ſberiff touches the adminiſtration of juſtice, yet 
in many places it is hereditary,” and conſequently tenable 
by an infant. A ſerjeant at mace, like every other officer 
of the court, is concerned in the adminiſtration of juſtice, 
yet his office is not judicial. Therefore every office which 
om the adminiſtration of juſtice, is not a judicial 
c. 
As to the capacity of infants to hold ſuch offices, in all 
eaſes, where it is not requiſite for the e/efed inſtantly to 
execute the office in perſon, but may act by ſufficient de- 
puty, an infant is eligible.—As to the caſe of Scambler 
verſus Walter, cited in 1 Yaung verſus Fewler, Cru. Car. 556. 
it is in the ſame page held, that an infant is capable of 
holding the office of regiſter of the dioceſe of Rocheſter, 
It is taken for granted too in that caſe, that an infant may 
be warden of the Fleet: now the office of warden of the 
Feet greatly touches the adminiſtration of juſtice. There 
clearly therefore is nothing in that objeQion. | 
The caſe in the year book, 21 Ed. 4. is in favour of the 


defendant, for it is there ſaid a corporation may elect an 


infant mayor. If he may be mayer, @ fortiori he may be 
a burgeſs ; for in this corporation he cannot be mayor 
without firſt having ſerved the office of burgeſs. 

As to the incapacity of infants to be elected members of 
parliament, the fat. 5 & 8 Will. 3. is the firſt ſtatute 
which prohibits their being choſen. The only inference 
therefore is, that before that time they were eligible, 
otherwiſe the ſtatute was unneceſſary. Wah reſpec to 
the oath required by the charter, no ſuch oath is required 
to be taken by a burgeſs, but only a power given to the 
mayor and aſdermen, to adminiſter an oath; for the 
words are, ** that it ſhall and may be lawful for the 
% mayor and aldermen to name ſo many and ſuch perſons 
to be burgeſſes as they ſhould pleaſe, and te the ſaid 
s burgeſles ſo choſen, to adminiſter an oath, We.” 

The crown might in the original grant have nominated 
an infant to be mayor or burgeſs; and if to, thoſe to whom 


the right of the crown is delegated, have the ſame pow- 


er. But ſuppoſing an oath were neceſſary, an infant who 
is choſen a burgeſs is not obliged: to be inſtantly fworn in. 
If he is adult at the time he takes upon himſelf to act, it ib 
ſufficient. Perſons who are reſident abroad, and conſe· 
quently cannot be immediately {worn in, are nevertheleſs 
eligible. In many corporations perſons are burgeſſes by 


bin. Tules by ſervitude, or marriage of a burgels's 
1 8 
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daughter, are not unfrequent before the age of 21. And 
in ſome it is cuſtomary to ſwear them in, at the age of 20, 
as in Newcaſtle, In ſhort, no principle of law is more 
clear, than that an inchoete. right to be a burgeſs may veſt 
in an infant, and where ſuch right does veſt, a mandamus 
will lie to ſwear him in, at the legal age of 21, or ſuch 
other time as cuſtom may have eſtabliſhed. No authori- 
ty has been cited to the contrary ; all the objections whicli 
have been made, are founded upon matter ſubſequent to 
the act of their being elected; but they are not ſufficient 
to bar the right of an infant, who has by law a capacity 
do take any thing which does not affect the commonwealth. 
In this caſe it is apparent upon the-record, that there can 
be no neceſſity for his acting as ſoon as he is elected; for 
the number of burgeſſes are by the charter made indefinite; 
and if the number of infants ſhould be too great, a ſuffi- 
cient number of perſons qualified to hold the neceſſary 
offices of the corporation, may at any time be added; 
conſequently no inconvenience can ariſe from infants be- 
ing elected, and as there is no law againſt it, the deſen- 
dant is well entitled. 5 | 55 
Lord Mansfield, A great variety of learning has been 
gone into on both ſides, which ſeems to me unneceſſary 
io be taken into conſideration upon the preſent queſtion; 
the deciſion of which depends upon a very ſhort-point. _ 
The argument begins as early as the time of Ed. 4. with 
mooting about the perſonal incapacity of the members of 
this corporation. The anſwer to all that is, it is not the 
act of the per ſans, but of the b:dy corporate; therefore the 
act is good, 1 | 7 Rag, pak 7 0 
Another ground of argument that has been made is, the 
incapacity of infants to become grantees of offices; and 
that there are many things intermixed with the admini- 
ſtration of juſtice which an infant is of capacity to take by 
grant. But that is not the queſtioon. 4 BY 
The next head of argument is, Whether this office of 


burgeſs is not an office touching the adminiſtration of juſ- 


tice ? It would be a pretty nice point if it could be 
brought to that. But the caſe does not depend upon that 
queſtion, Let us ſee then what the true queſtion is. This 
s a corporation which derives its | conſtitution, under a 
charter from the king, and their whole power ariſes from 
it. It follows therefore that they ate bound to act accord- 
ing to the powers and dire tions which it contains. 

The queſtion then is, Whether the defendant in this 
eaſe being elected at the age 4 foe years old, and fworn 
4 Fi EY e _—_ 
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1774. in at twenty one, is duly elected accorchng to the terms of 
— the charter? The whole depends upon the true comiruc- 
x tion of the charter. COL | : 
Cinren, Mr. Davenport has ſaid there may be 1mehoote rights, to 
be compleated hen the parties are of age; and cates have 
been allutted to ef chitdren born with a right to be admit- 
ted at 21, on payment of à ſum of money, and allo titles 
by ſervitude or marriage. Olearty there may be ſuch in- 
cioate rights; but the queſtion is, whetherthe king has by 
this charter given the corporation a powerito grant inchoate 
rights to infants, to be put in execution upon their attain- 
- ing the age of 21 ? If be has not, there is an end of the 
Gefendant's title. Let us fee then what che terms of the 
„„ d / PRIUOT YR 
The King enables the mayor and Adermen, or the 
13 part of them, to chuſe as many burgeſſes as they 
{hall think proper, and to adminiſter to them the oath of 
office, and , fworn they ure not compleat burgeſſes, Upon 
un information they muſt be ſworn in. Did the king mean, 
when he directed they ſhould be fworn in, that they ſhould 
ſwear in ſuck ng infants? It is ſaid a corporation may 
cchtiſe abſent members: if faifly, and conſiſtent with the 
charter, they may. Put they camot chuſe an abſent 
member colluſively: and in the caſe of Cambriagt, the 
court was of opinion that it was a Trandutent election. 
There is no more it this cafe than this, that the king has 
N given them a power to chuſe and ſw ear in durgeſſes; and 
2 The queſtion is, whether fre gave them a power to;grant an 
: T11chovte right, when no oath could be adininiftered to 
2. them. I am clearly of opinion, that no ſuch Power is gi- 
1 ven by the charter. Ae papel; e e (i 
| Allen juſtice. The queſtion does not depend upon the 
| capacity or incapacity of mfants to take; but whether this 
corporation are empowered by their charter to grant in- 
choate rights to infants. As to the caſe in the year bock, 
21 EA. 4. 12. the ground upon which the court held the 
Plea to be good was, that the bond was the act of the cor- 
poration, not the act of the mayor; and trat the dureſs 
| under which Be ated, was the durefs of the whole body. 
* | _ conſequently the bond was void. „ 
_ | In moſt charters the direction as to'the'tleAton of bur- 
| 


. 


5 5 that the mayor, c. thall ehuſe one or more of 
i the diſcreet men of the borough, to be a burgeſs or bur- 
[ geſſes. But can it be faid, that an infant of ne years of 
1 ' age, is or can be ſuppoſed to be ſuch A crret perſon? The 
N words of the preſent chatter ate, that th — a 
' | | 66 Often 
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* ſhould pleaſe, and to ſuch perſons'ſo choſen, hall'ad- 
3 


the party might not have lived. Other perſons Rp At 

s r him in; diſpptes 
might ariſe as to his being the ſage perſon, belides kant 
e her eee e clearly therefore 
of opinion, upon the true conſtruction of this charter, that 


out. | 
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HI S was an action for goods fold and delivered at A parel promite 
the inſtance of the defendant. Plea,” nom aſſumgſit, is pay for er 


and verdi for the Ahe.  Upan fille to, ſhew 6zuſe 
why a new trial thouſd not be granted, the caſe appeared 
ſrom.the report of Mr. Juſtice Narer, ho tried the cauſe, 


» 


fold te B, if B 
did not pay for 
them, though 
made before de- 
livery of the 


| ; goods, is a collateral andertaking within the ſtatute of frauds. 
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1774. to be ſhortly this: : The defendayt had frequently | given 
1 written orders to the plaintiff to deliver goods of different 
Finds te one Smith, her ſon-in-law; in all of which ſhe 
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| | 1 ""Coorxnx. undertook to be arbrerable for the payment. Theſe had 


been all punctually diſcharged. But the goods upon which 
the preſent queſtion aroſe were delivered to Smith, in con- 
ſequence of a parol order and a pare! promiſe by the defen- 
dant in theſe words, © [wil] pay you, if Smith will not.” 
That the undertaking was before the delivery of the 
goods; but that Smith was entered as the debtor in the 
plaintiff's books. 

Mr, Mansfield £23 Mr. Buller, in ſupport of the rule. 
The ſingle queſtion is, Whether the promiſe which is the 
ground of the plaintiff's action, is to be conſidered as a 
collateral promiſe within the ſtatute of frauds; or whe- 
ther it 1s not ap original undertaking upon the credit of 
which the goods were ſupphed to Smith ? | 
The words of the flat. 29 Car. 2. c. 3. are, That 
& no action ſhall be brought whereby to charge a perſon 
upon any ſpecial promiſe to anſwer for the debt or de- 
fault of another, unleſs the agreement upon which ſuch 
© ation is brought, ſhall be in writing.“ This is not an 
undertaking for the debt of another; but an original con- 
tract upon the confidence of which the debt firſt, accru- 
ed ; therefore not within the ſtatule: : and ſo it was held 
in Maowbrey verſus Cunningham, Sittings after Hil. Term, 
1773. There goods were delivered to A, at the requeft 
of B, who ſaid he would fee them paid for, Lord Mansfield 
"held, that as the promiſe was before delivery of the goods, 
it was not within the ſtatute, becauſe at the time of the 
Promiſe there was no debt at all. 

Mr. Dumung contra. The caſe jy} was for goods ſold 
at the defendanòs requeſt, and 4 pr omile by the defendant 
to pay for them. No doubt if goods be delivered to A, 
upon the requeſt of B, and B promiſes to pay for them, 
they are goods ſold to B. But in the preſent caſe, the 
. defendant was to pay only in caſe Smith (to whom the 
goods were ſent) did not pay fer them; it is therefore a 
conditional promiſe. Smith was made debtor for them ; ; 


and conſidered as ſuch by the -plaintiff, and therefore he 


ſhould ave uſed due diligence to recover againſt Smith, 
| before he had recourſe to the defendant. 

Lord Mansfield. The general diſtindion is a clear one, 
and upon that diſtinction the caſe which has been cited, 
Was determined. Where the undeftaking is before 2 

nan 
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and there is a direction to deliver the _— and I will 1 
ſee them paid for, it is not within the ſtatute of frauds, 
But there may be a nicety where the undert king is be⸗ "= 
fore delivery, and yet conditional as this is. It turns finely Coca. 
upon the undertaking being in caſe the other did not pay.— p 
We will look into it. 

The next day Lord Mansfield delivered the unanimous 
opinion of the court as follows : 

We are all of opinion upon the authority of the caſes 
in the books, that the promiſe by the, defendant in this 
caſe, to pav, if Smith did not, is a collatera] undertaking 
within the ſtatute of frauds ; «nd i it is ſo clear that it would 
only be miſ-ſpending tune to go through the caſes, or to 
ſay much about it. 


Rule for a new trial diſcharged. 


' Fs 28410 Saturday 
RE x verſus BEACH. „ 


HE defendant in this caſe had been convicted of IndiQtment for 


* 


perjury in an affidavit. Upon ſhewing cauſe why perJur 28 the 

the judgment ſhould not be arreſted, exception was taken word undertood 
by Mr. Dunning and Mr. Buller, in ſupport of the rule, n 
that there appeared a material variance between the in- il. 
dictment and the affidavit; ; for in the affidavit the defen- 
dant ſwore, that he underſtood and believed, e.“ 
whereas the aſſignment of the perjury in the indictment 
was, ““ that he had falfely ſworn, that he undertood and 
40h believed, Sc.“ omitting the letter . 

In ſupport of this exception it was infiſted, that this 
being a variance in the material part of the charge, name- 
ly, in the aſſignment of the perjury itſelf,” was fatal, and 
could not be cured by verdict; and cited Queen verſus 
Drake, 2 Salt. 660. Hutton 56. o. Fac. 133. 5 Rep. 
45. 2 Lord Raym. 1224. 

Cur. adviſe are vult. 

"Lord Mansfeld now delivered the unanimous opinion 
of the court as follows. This was an application for 4 
new trial in an inditment for perjury in an affidavit; up- 
on the ground of a material variatice between the affidavir 
and the indictment, the letter / being left out in the word |, 
underſtood : and it comes before the court afier the jury 
have read it“ underſtood.” We have looked into all the 
caſes upon the ſubject; ſome of which go to a great de- 
gree of nicety indeed; 'particularly the caſe in Hutten 56. 
where the word indicari was written for indiFari ; whereas 


it ſhould have been written with an abbreviation indicari . 
a but 
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. 1774. Ti that caſe j s ſhaken by the dodrine laid down in 2 


— — Howk, 27 fe true diſtinctiôn ſeems to be taken in 

Rat te caſe of the Nuten verſus Drake, 2 Salk, 665. which i 

—_—_ 1 that where the omiſſion 6 or 22 of 4 kits” does not 
| 817 50 e word, 2 as to make it another word, the variance 
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in criminal proſecu cutions than in 19 caſes; andin the for- 
mer a defendant is : allowed to tak advantage of nicer ex- 
cepti But tf th is is a caſe where the matter has been 


1 not material. To, be ſure, a greater ſtricknéßs i is fequ 1 


eptions, : 
Gi tric ed, and Where the omitfio o the letter / certair- 
vs 50 chang e the word. hereforc re Wwe are af of 


5 2 that 4057 jury were very right in readt: 8 it de h- 
Rule for arreſting the judgment, dnchatgt x: 


Feats day. _ G1LBERT verſus BURTENSHAW, 


Lopes E 1 8 Was an action for maliciouſly indi@ting the 


en or 


plaintiff for perjury.—The fecond wy th: ird cofint 


ve 


e wel for defamation, ul, ſaying the pag was. a peur. 


and Fe would 
Prqvs it. | 70 
Upon ſhewing cauſe why, a 1 new trial thould not be 


granted on the ground of excel ive an de it appeared 
by the ; Feport « of Lord Chief aron. :mythe; before whom 
the cauſe. was. tried, that His ord{hip directed! ©.) Jurys 
in cafe they were of 12 that th ere was malige; — 
po probable gauſe, to find a verdict for the plaintiff; but 
if they thought there was a probable. auſe, then to, find 
2 verdict for the defendant, The; jury: ound a 5 for 
the plaintiff, damages 4000. and his Lordſhip reported 
that he wa, very well ſatisfied with the verdi&, 
r. Dunming, Mr. Lade, and Mr. organ, in ſupport 
of the rule, were intruQted to ſay, that the acquittal up- 
on the ingQment + or 1 e Was TY danse and vot 


„ 


ed knave and ſcouudiel, after acquittal, 


. ſas Wiles, Ho, tried the ce vin 
& bert t plaintiff, explained what palſed at that time, 
and ſaid, that after a trial of fix houts it Was an acquittal 
upon the. merits, and very much to his ſatisfa ction. 


Lord Manzel. This rule comes before the court ſin- 
ay « on the Judges r report. —lt i is not an application on the 
ground nd of furpriſe or of new evidence, that has been diſ- 


covered ſince the trial; nor upon the ground, which coun- 
ſe! 
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ſel were inſtrudted to mention to the court when it was 


firſt moved, namely, that from the hurry of ſumming up, —- 
the jury were miſled to think, that declarations accuſing 
the plaintiff of perjury, were left to the jury, when in 
fact no ſuch evidence was given. By the report it appears 
that that ſuggeſtion is totally untrue z and that there was 
ſtrong evidence of ſuch declarations being made by Bur- 
tenſhatu, after the trial of the inditment. ELIE. 

The verdict is taken upon two counts: upon the firſt, 
« for malicioufly indicting the plaintiff of perjury;“ and 
upon the ſecond, for calling him © a perjured raſcal, and 
4 ſaying he would prove it.“ There was evidence in 
ſupport of beth. counts. Therefore the whole ground of 
the application reſts on the point of exceflive damages. I 
ſhould be ſorry to ſay that in caſes of perſonal torts, no 
new trial ſhould ever be granted for damages, which ma- 
nifeſtly new the jury to have been actuated by paſſion, 
partiality, or prejudice. But it is not to be done without 
very ſtrong grounds indeed; and ſuch as carry internal 
evidence of intemperaunce in the minds of the jury. It is 
by no means to be done where the court may feel, that 
if they had been on the jury they would have given leſs 
damages, or where they might think the jury themſelves 
would have compleatly diſcharged their duty, in giving a 
leſs ſum, Of all the caſes left to a jury, none is more 
emphatically left to their ſound diſcretion than ſuch a caſe 
as this: and unleſs it appears that the damages are fia- 
grantly outrageous and extravagant, it is difficult for the 
court to draw the line. But in this caſe, where the de - 
fendant has been guilty of repeated defamation againſt the 
plaintiff, after a fair trial and acquittal upon a malicious 
proſecution, it is impoſſible for the court to go into a nice 
examination and admeaſurement of what ought to have 
been the damages. | | 

Aſton Juſtice. - I am clearly of the ſame opinion ; and 
in the preſent cafe I ſhould doubt, even if it ſtood upon 
the ſecond. count only, whether the court ought to inzer- 
poſe on account of the largeneſs of the damages, in fa- 
vour of a man who has been guilty of charging another 
with ſo foul a crime as is there laid, and e in pub- 
lie that he would prove it upon him. ue 
Mx. Juſtice Willes, and Mr. Juſtice Aſb/urſt were of the 


ſame opinion. - 72 fls | 
| | Rule for a new trial diſcharged. 


Mack 
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Saturday, - ; 
. Macs verſus CaDELL. 15 
The enaQting "i o v E R for goods. Upon ſhewing 33 why 
part ef ſed?. 11. the verdict given in this caſe for the plaintiff ſhould | 


—_— we not be ſet aſide, and a non: ſuit entered; the court took 
ſtrained by the time to conſider. And now Lord Mansfield delivered the 
914 e gots un nanimous opinion of the couf̃t as follows: 
of a third per- The plaintiff Mace kept a public houſe, had a licence, 
for, which he and faid ſhe' was married to one Pennice. She went to the 
1 . Exciſe-Office, had his name entered in the books, with a 
wards becomes note in the margin “ married.” Penrice' had the licence, 

; bankrupt, to be and continued in poſſeſſion of the houſe and goods, from 
%, 20 . fla, tat time till he abſconded, and went to Pimiico, which 
þis cn; as well was an act of bankruptey. Mace, the plaintiff, firſt 
a5 to the _ claimed the goods in queſtion, under a bill of ſale from 
. Fenrice; but afterwards as her own original property, and 
and diſpoſed ot denied that” Prnrice and the were married. Penrice was 
— 1 to examined, and he ſaid that it was not 'till within three 
ing corveyed it weeks before he went away that he knew whether he a 
to a third per- would marry her or nt. 

. At the trial a doubt occurred to me, whether this caſe 
did not come within the „at. 21 Fac. I. c. 3. fea. 117 
For the poſſeſſion which the bankrupt had of theſe. goods, 
was emphatically a poſſeſſion of them ar his own, and kept 
by him as ſuch. It was ſuggeſted, that there was a ſimi- 
lar caſe depending in the C. B. where the queſtion was, 
whether the enacting clauſe of the eleventh ſection ex- 
tends further than the preamble of that ſection, ſo as to 
include good not 'ariginally the bankrupt's. The preamble. 
only ſays, *© And for that i” often Falis'out that many per- 
© ſons before they become bankrupts; do convey their goods 
to other men, upon good conſideration, yet ſtill do 
©. keep the ſame; and are reputed owners thereof, ard 
& diſpoſe of the ſame as their own: But the words of 
the enaQing part are as follow : * Be it enadted, that 
« if any perſon; at ſuch time as he ſhall become bank 
** rupt, ſhall,” by the conſent of the true ouner, &c, have in 
& his polleſſion, Sc. any goods, Ge. whereof he ſhall be 
** reputed owner, the commiſſioners ſhall have power to 
& fell the ſame in lke manner as any other part of the 
« bankrupr's eſtate.” Theſe words clearly extend to 
R | other perſons goods, as well as ts thoſe which were origi- 
| nally the bankrupt's property. For the ſake of conformi- 
ty, we were deſirous to ſtay till the court of Common uy 
«3 ha 


_ _ . —— 9 — 2 — —ů — 
n — 


r .. 
wy 


— ̃ Q ern err 


23 ͤͤ 
— — 
” 


Michaelmas Term 15 Geo. 3. BR. 


rn . 


had givep their opinion. "Bat that caſe we underſtand is 
made up. 

We have conſidered the general queſtion ; and to be 
fure there is a variety of mooting in the. books without 
any determination. 

Put if the ſtatute meant to comprehi nd pothing more 
than is contained in the preamble, it means nothing at all. 
Becauſe even before the ſtatute, if a man had conveyed his 
own goods to a third perſon, and had kept the poſſeſſion, 
ſuch poſſeſſion would have been void, as being fraudulent 
according to the doQrine in T wine's caſe; 3 Rep. 81, At 
the ſame time, the ſtatute does not extend to all poſſible 
caſes, where one man has another man's goods in his poſ- 
ſeſſion, It does not extend to the caſe of factors or gold- 
ſmiths, who have the poſſeſſion of other men's goods 
merely as truſtees, or under a bare authority, to ſell for 
the uſe of their principal; but the goods ' muſt be ſuch as 
the party ſuffers the trader to fell as is own, Therefore 


upon this ground we are all of opinion, that the verdict 


ought to be ſet aſide. 

Put, in the conſideration of this general queſtion ano- 
ther point appeared, upon which we are equally clear; 
namely, that aſter, a ſolemn declaration. by the plaintiff 


that ſhe was married to Penrice, and that theſe were the 


goods of Penrice in her right, ſhe ſhall.never be allowed 


to ſay, that ſhe was not married to him, and that the 


goods were her ſole property. On either ground therefore 
the verdi& is wrong. It ſuch a practice were to be allow. 


ed, it would be laying a trap for perſons to deal with bank- | 


rupts. 
Per Cur. 
| entered. | 


The End of MICHAELMAS TERM. 
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Let the verdict be ſet aſide, and a nonſuit 
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Sat urday, Moro AN et Uxok verſus Joh Gxirrirn 8, 


Jan. 27. and others. 
Deviſe to T. C. HIS was a caſe out of Chancery, in ſubſtance as 
for and during follows : | % 


bis natural. e. I hombs Griffiths being ſeiſed in fee of the premiſſes in 
ceaſe to his beirs queſtion, by his. la wi amongſt other things gave and 


and aſſigns ak deviſed as follows: 


ever, for evan 


of fich beirs, to I do give, bequeath,, and deviſe two parts to be di- 
FT. E. his heirs © vided in three parts, of all that tenernent and lands ſitu- 
rom; 2 « ate; lying, and, being within the pariſh of Abzrg/wily, 
only an eſtate and county of Carmarthen, commonly called and known 
veil, by the name of ;Bwich Gwyn, unto T7 hamas Griffiths, 
| * my grand-child, for and during his natural life, and after 
© his deceaſe, to his right and lawful /-irs and aſſigns, for 
© ever; and for want of. ſuch lawful heirs, | do give the 
„ ſaid lands, as before expreſſed, to 7 homas Evan, fon of 
« Evan T homas, of Penllauyn, the lands to his heirs and 
« afligns for ever.“ p 

The teftator died ſoon after, without revoking or alter- 
ing his ſaid will; whereupon the ſaid Thomas Griffiths, his 
grandſon, entered into poſſeſſion of the premiſſes, and be- 
ing ſeiſed as aforeſaid, by leaſe and releaſe of the zoth and 
gilt January, 1727, previous to his marriage with Doro- 
thy his firſt wife, conveyed the ſame to the uſe of himſelt 
for life, remainder to his wife for life, remainder to the 


heirs of his body on the ſaid Dorotiy to be begotten, re- 
mainder to his own right heirs. | 


Dorothy 
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N DDr 


a ˙ 2 > 


HDiuoliy died, leaving Riche! (the Ge of ke plaittiff) 1498. 


her on child, by ket faid Hüfband, who afterwards mar 


ried 4 ſecond Wife, by wherfr he had he the defehdant dienen 
Join Giifrbt, and ſeberaf ether children; and dd. 177 
Ipo his death, the deftndirit John entered o the pre- 
miſſes, clalttinng them as tehäft in tan, under the wil of 
his great-Krafdfathef, Tiomdr Griffiht, the téſtätof. 

The plaintiff and his wife claimed under the ſettfenefit 
of T htmas 1 * Her Father, comceibing that he took 
an eſtate in fee, undet the will of the reſtator, Thomar 
Griffiths, his grandfather, hs A 
Jed, Fun, the deviſee in remainder in the ſaid will, 
was another gtandfoh of the teſtator, and ſurvived hith. 

The giieſtion fubrinitted by the Eords Commiſſioners, 
for the opinion of this Tovirt Was, What eſtate the grand- 
ſon Tamar GHffiths, took in the preihiſſes by the wilt of 
the ſaid T Amd Grifarhs, BE grahdfather? 

Mr. Wallace, who was for the plaintiff, acknowledged 
the rule of law t6 be clearly ſettled; that where one de- 
viles to A, and His heirs geherally, which would convey a 
fee, yet if there be & femainder over, for want 6r upon 
failure of ſuch heirs, ts 4 perſon who might take the eſ- 
tate as heir, the Word Heifs is reſtrained to heirs of the 
body, and A has only ah eftate tail by ſuch deviſe; con- 
ſeverity in the preſent cafe the defendant was cleatly en- 
titled.” ; fy 

Lord 8 There tan be ho queſtion about it, 
and accordingly the court certifies as folows : _ | 
Having heard counſel on both ſides, and conſidered the 
above cafe, we are of 6pihion that the grandſon Thimas 
Griffith; tock an eftite tail in the fenemenity called B 
Gwyn, by the will of the faid Thimas Griffitts, the grand- 


Gkiffints. 


father, | | | 
Rox, ex dim. Bows, verſus BLA K ETT. a. 3 


N ejectment for certain lands ſitudte it the townſhip To make a de- 
of Newham, in the county of Northumberland, the vile of lands 
; * 4 1 Wet e es without any li- 
jury found a fpecial vertlict, ſtating in firbltance as fol- mitaticn a tee, 
lows : That Chriftgphir Blackelt was ſeiſed of the tene- ſuch a 1 
ments, with the appurtenances, in the declaration men- — 


tioned, in his dèmeſne, as of fee; and was ſikewiſe poſ- teſtator meant 

. Toe to give a fee, as 
may ſatisfy the conſcience of the court, in pronouncing it ſuch. IEF it is barely proble- 
matical, the rule of law muſt take place. i | 


ſeſſed 
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1575. ſeſſed of ſ ſeveral lands and. tenements held by him under 

— deaſes for years, lying contiguous to the ſaid freehold te- 
. nements; and which ſaid leaſehold lands and tenements 


' BuacxzTr-, Were demiſed along with the faid freehold tenements with- 


out diſtiaction, to the ſeveral occupiers thereof, who en- 
joyed the ſame leaſehold. and freehold tenements, without 
knowing or enquiring which were leaſeho'd and which were 
freehuld : and being ſo ſeiſed, on the 24th day of Auguſt, 
1738, he made his laſt will and teſtament in writing, duly 

xecuted and atteſted to paſs real eſtates, and thereby de- 
ved as follows: I give, bequeath, and deviſe to my, 


, ©© dearly beloved wile, Elizabeth Blackett, all my freehold 


w 


* and leaſehold meſſuages, houſes, lands, and tenements, 


5 ſituate at Newnham, in the county of Northumberland, 
* and elſewhere, and all my eſtate and intereſt therein, 
© for and during her natural Ii ife; and 1 do hereby conſti- 


© tute and appoint Jolin Farſler, of Eddeſtan, in the ſaid 


© county of Northumberland, Eſquire, truſtee for my ſaid 
wife, during her natural = aforeſaid; and from and. 
& aſter her deceaſe, I give, deviſe, and bequeath, the 

4e ſaid. meſſuages, houſes, lands, and tenements, to my. 
* ſiſters in law, Mirs. Elizabeth Smart, and Mrs. Martha. 

Maria Bellaſyſe, of Haughton upon Stien, "i in the county 
« of Durham, as tenants in common : But in caſe, my mother. 
„ Mrs, Alice Bellaſyſe, ſhall give or cauſe to be gium, any 
9 diſturbance or moleſtation to my faid wife, about the poſſeſ- 
© fron au enjoyment of my. ſaid meſſuages, houſes, lands, and 
© tenements, then my mind and will is, that the fam? ſoa!l g 92 
to my kinſman William Blackett, of the town and county if 
& Newcaſtle upon Tyne, his heirs and afſigns fur eyer : and [ 
give and bequeath the [aid 8 houſes, lands, and 
** tenements, to him accordingly, end de make fim my SOLE 
* heir thereof. And my mind and will further is, and I 
do hereby. charge and make chargeable my ſaid eſtate, 
** with the payment of all my juſt debts, ang funeral ex- 
* pences, and order the ſame to be paid out of the yearly 
« profits: of my ſaid eſtate, by my laid wife. And I do 
* further give and deviſe all my perſonal eſtate whatſo- 
<< ever, to my dearly beloved wife aforeſaid, and do here- 


by make her. ſol2 executrix of this my laft will ang teſ- 


% tament.” 


That the teſtator died on the 27th Auguſt, I 5 38, with- 


out iſſue, leaving John Blackett, ſince deceaſed, father of 
the defendant Jon Blackett, tis heir at law. Elizabeth 


Biickett, the teſtator's widow, immediately after his death, 


entered an the premiſſes. That Martha Maria Bellaſyſe, 


intermairied 


K * — 4 =— at. 3 
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intermarried with Richard Bowes, who Purchaſed the re- 1775. 


verſion of the one undivided moiety of the premiſes of Ei- 
zabeth Smart; and being ſo ſeiſed died inteſtate, leaving 


Thomas Bowes the leſſor of the plaintiff, his heir at law. BAC ENT r. 


That afterwards,. on the 13th July, 1767, Martha Marin 
Bowes, widow of the ſaid Richard Bowes, died ſeiſed of 
the reverſion of the aforeſaid moiety of the premrſes, up- 
on whoſe death the fame deſcended to the ſaid Thomas 


Bowes, the leffor of the plaintiff, That at the time of 


the teſtator's death, the ſaid teſtator was of the age of 27, 
the ſaid Elizabeth Blackett, his, widow, of the age of 34, 
Elizabeth Smart of the age of 22, and Martha Maria Bel. 


laſyſe 18. That the defendant was heir at law of the teſta- 


tor. "The queſtion was, whether the half-ſiſters took an 
eſtate for life or TP, 7 , e 5 
This caſe was argued twice; firſt in Michaelmas term 
by Mr. Chambre, for the plaintiff, and-Mr. Davenport, for 
the defendant . and again in this term by Mr. Wi ſon, for 
the plaintiff, and Mr. Dunning, for the defendant. For 
the plaintiff it was argued, that the half-ſiſters took a fee, 
iſt, The fact found by the ſpecial verdict of the ſreehold 
and leaſehold lands, being ſo intermixed as to be undiſtin- 
guiſhable by the tenants, and being coupled by the teſtator 
in the ſame deviſe, clearly ſhews his intention was to diſ- 
poſe of a? his eſtate. His two half. ſiſters were nearer of 
kin to him than his heir at law; his diſpoſition therefore 
to them was hut reaſonable, and if his intention to do ſo 
is apparent, the court will carry it into execution, though 
there are no technical words. The circumſtances that 
ſhew he meant his ſiſters ſhould take a fee are, that hav- 
ing firſt charged this eſtate with the payment of his debts, 
he makes this material diſtinction between the two be- 
queſts ; he direQs his wife to pay only out of the rents and 
profits, but leaves it a groſs charge in the deviſe to his ſiſters. 

ow it is an eftabliſhed rule of law, that where a groſs 
ſum is charged,” though there are no words of limitation, 
the deviſee ſhall take a fee. for otherwiſe he might reap 
no benefit from it; but where it is payable out of rents 
and profits it is only an eſtate for life. 2dly, Where a 
man uſes no words of limitation, it is reaſonable to pre- 
ſume that he meant more than an eſtate for life; eſpeci- 
ally where in the immediate precedent deviſe, meaning to 


give his wife an eſtate for /ife only, he expreſsly favs, 


for and during her natural life.” But further, the fee of 
the leaſeſod clearly paſſes without any limitation at all; 
and therefore the freehold muſt paſs too, or the manifeſt 
intention of the teſtator to unite the whole would be 


| | | fiuftrated. » 
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Tfürare der- Again, the we, « All my arg | intere/t 
© therein,” are material; for 7 devht, ator had 
ſame meaning in wakipg we of them; hoy ff applied to 
the lite eſtate to his 755 they are 7 ; they are 
equally ſo in 7 5 of Oe FE ſe to V William B lackett, be- 
cauſe of the additio pal wor EIT w Lk 7755 ee There- 
— Wen 4 way — giving ſenſe to this expre ſſ Ms 1s 95 
them, or conſidering them gs repeated, in the 
en [ 19 5 ſiſters. Laſtiy, it is plain that he di TY 1 

tend his heir 18 aße in any e de in caſe. of 97 
turbancg by the mother, he gives the = over to, Wil 
165 Blackett. The 1 ufereper a this is, that He 

be che Seeder Jag diſturbance from the mother b y mM 
ing the day chters dane in conſequence of it. But if 4 
deviſe to them is conſtrued an eſtate for life, it would be 
Puniſhing his heir, which certainly could never. be | his in- 
San By 10 inſerting that clauſe, if he had Meant his heir 
ſhould receive any benefit. 

Wl or the defendants coptrg. An heir. at Jaw Mall not he 
di nherited without Expreſs words, or a gear and man- | 
feſt intent-apparent upon the face of che will. A conjec- 
tural.intention is not ſufficient, nor an intention wich, the 
court may ſuppoſe the teſtatar ought to h F had, if it is 
not ſupported by a neceſſary i IMPp-iCation. herefore there 
muſt either be wor: s of hmitarion, or r ſomething in the ill 
tantamount ; but thoſe tantamount. words muſt be clear. 
In this caſe there are yo worgs of limitation, | nor is there 
any thing to ſupply them, ſo as to ſatisfy the court even 
of a prohable intention ts give more to the half: fi ſters than 
an eſtate for life. But conjechute and probabiluy are not 
ſufficient, 

Afterwards, on Friday the 30 of February \ ip this term, 
Lord Mansfield, after ſtating the caſe, delivered the opi- 
nion of the court as follows: 

The queſtion ariſing, out of theſe faQs ſlated in the 
ſpecial verdict, and which is reſerved for the opinion .« of 
the court, is, Whether the gſtate yen tothe fil rs in 
< law, as tenants in common, is an gſlate for life. or in fee?” 

There are no words of limitation added to this deviſe ; 
and therefore it is clear by the tule o law, that it bee 
an eſtate for life, unleſs it can be found from the Whole of 
the will taken together and applied to the, ſubjeQ. Aer 
of this deviſe, that the teſtator's intention was to give 
fee. Indeed, if from the whole of the will, lo ta ken 0 
gether and applied to the ſubje ct matter, it can —— col- 
leQed that the teſtatar meant to give a fee, it has, heen 

very 
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very properly, and very truly admitted at the bar, that it 
ought to be ſo conſtrued in order to give eifect to ſuch in- 


tention. EY | | 
Several arguments have been uſed to ſhew that Juch B. 


intention may be colleſted in this caſe. In. the inſt place, 
ſtreſs is laid on the circumftance ef its being found by the 


ſpecial verdict, that the teſtator's lands were partly ſvee- 


hoid and partly leaſehold; that they lay. contiguous to and 
4ntermixed with each other, fo much ſo, that even the 
tenants did not knew how to-diftinguiſh cheru « and yet 
that the teſtator has included both indiferiminately in che 
deviſe in queſtion. From thenceit is argued, and I thin 
fairly, that the teftator meant his freehdid and leafebold 


property ſhould go together. But if that be ſo, it (is in- 


ſiſted further, that this deviſe, though without words of 
limitation, will carry #he fee fimple of both. For it would 
clearly pas the fee of the chatiels if they ſtood lane; and 
therefore, oonſiſtent with the intention of the teſtator to 
unite the whole of his property and make it ane. eſtate, it 


muſt be conſtrued t paſs the freekald too. But that ar- 


gument turns in a circle; for it may as faiily be argued, 
that the :devilſe of the frechald, which without words of 
limitation is by law an eſtate for life. only, ſhould carry 
the leaſchold after it. 

The ſecond argument is, that he has charged this 
tte eſtate with the payment of his debts;“ and: thatwhere 
an eſtate is given to F. S. on. condition of his paying a 
gtroſs ſum of money, it is a fair inference, from the bur- 
then impoſed upon him, r᷑hat the teſtator intended him in 
all events a benefit; which can only be certain: from this 


taking a fee. But that · argument does not hold in the pre- 


ſent caſe 3 for though the eſtate is charged with the pay- 
ment of debts: yet here they ate ordered to be paid out 
of the rents and profits, by his wife, who was a young 
woman of 34. No certain inſesence therefore can be 
drawn from thenoe. i f 


Thethird argument is drawn from the. ords v hich fol- 


lo the deſcription-of the meſſua es preceding the deviſe 
to the wiſe for life; namely, all my eſtate and intereſt 
* therein,” and from thence it has been inſiſted, that ro 
words of limitation were neceſſary. But theſe words ad- 
ded precedent to an eſtate for life, can have no meaning 
at all; and it is remarkable that they are left out in the 
deviſe to his half-ſiſters, which ſhews the teſtator meant 
nothing by uſing the expreſſion in the deviſe to his wife. 

| Theſe 


1775 
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verſus 
BLACKETT. 


There are the ſeveral obſervations that "EY been made; 
from whence. it has been argued, that the teſtator's in- 
tention was to give his half-ſiſters a fee. But I am not 
able to find in this will, any circumſtances ſufficiently cer- 
tain to ſatisfy: my mind: that the teſtator really meant a fee. 
As to the clauſe of: diſturbance by the mother, and th# 
deviſe to William Blackett thereupon, I am very doubtful 
upon conjecture, whether the teſtator's idea was barely 
to give William Blackett his eſtate, in caſe of an effec- 
tual diſturbance, and to give him a fee upon that contin- 
gericy only. For in that caſe it muſt have happened during 
the wife's life; it muſt have happened therefore betore 
the eſtate could have gone to the half-ſiſters. The words 
are however very incorrect and inaccurate ; and it is 
flrange that barely on that contingency, depending upon 
the act of the mother, he ſhould make a fee depend. I 
rather think his own intention might be this To make 


his kinſman, William Blacke!t, his heir in reverſion, after 


his half-ſiſters; but in cafe -of diſturbance, - that then 


he ſhould: take it immediately in poſſeſſion, and not in 


reverſion, which ſeems to be the reaſon of his ſaying © 1 
« make him my ole heir thereof.“ But I am not ſatis- 


"fied in my own mind, that even that is the right conſtruc- 


tion, and therefore ſay it merely upon conjeture. It is 
however enough for our judgment that the conſtruction 
is doubtful ; for, in order to make a deviſe of lands with- 


out any Jimitation added, a fee, ſuch an intention muſt ap- 


pear as is ſufficient to fatisfy the conſcience of the court in 


- pronouncing it ſuch : if it is barely problematical, the rule 


of law muſt take place. No inference in this caſe is to be 


drawn, the one way or the other, from the eircumſtance 


of the teſtatox's knowing how to. give, for that does not 
appear. | 


Therefore, it being very doubtful whether the teſtator 


did mean a fee, or not; our determination mult go by the 


rule of law, namely, that there being no words of limi- 
tation, the half-fiſters take an eſtate for. life only, and 
gg there muſt be judgment for the defendant. 

| et ſor the defendant. 


hb 3» Qt) _ »y 
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REx ver/us KEMPSON. Wedneſday, 
; Z | February 1ſt. 


H F defendant had been convicted in ſeveml pe- In a conviction, 
nalties upon the game Jaws. In the conviction the 1 
appearance of the deſendant and the evidence were ſet to ſhew that the 
forth. as follow: 1 evidence dong 
Aſterwards upon the aforeſaid day, and in the year peſence ory” 
aforeſaid, he the ſaid Samuel Kempſon, having been duly defendant; 
ſummoned, appeareth, and is there preſent before me in who 
order 19 make his defence againſt the ſaid charge and infor- tually preſent 
mation, and having heard the ſame, is aſked by me the at the time. 
ſaid juſtice, if he can ſay any thing for himſelf, why, &c, | 
Who pleadeth that he is not guilty of the ſaid offence ; ne- 
vertheleſs, on the faid 14th day of September, one credi- 
ble witneſs, Richard Cratorn, now cometh before me, the 
ſaid juſtice, c. and upon his oath depoſeth and ſaith, that 
on Wedneſday, the 14th day of this inſtant September, he 
ſaw Samuel Kempſen, &c. &c. and thereupon the ſaid Sa- 
muel Kempſon, before me the ſaid juſtice, by the oath of 
one credible witneſs aforeſaid, according to the form of 
the ſaid ſtatute aforeſaid, in ſuch caſe made and provided, 
is convicted of the ſaid offence, Ec. 

Upon the record being removed by certiorari, Mr. 

Chambre objected, that it did not appear upon the face of 
this conviction, that the evidence was given in the preſence 
of the Lenders which it ought to be, that the party ac- 


cuſed may have an opportunity of croſs- examination. 


Mr. Poole, contra, inſiſted that it was not neceſſary to 
ſtate that the evidence was given in the. preſence of the 
party accuſed. It is ſufficient if it appears from what is 
ſtated that he was preſent at the time. Now here it is 
ſtated that the defendant appeared, pleaded not guilty, 
and then the evidence was gone into; in ſuch a caſe the 
court will preſume that he was preſent at the time, and 
cited Rex verſus Aiken, 3-Burr. 1785, as in point. 

Afton Juſtice. - Enough appears upon this conviction, to 


ſhew that the witneſs was examined in the preſence of the 


defendant. It muſt be ſuppoſed that all that paſſed was at 
one and the ſame time: * 7 | 
Per Cur. Let the conviction be affirmed. - 


R HuxT 
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Friday, Hor r verſus Cop x. 
February 3d. e E 


In replev in upon RR OR from a judgment of the court of King“? 
e Bench in Ireland, in an action of replevin, brought 
bar, that the by the plaintiff, now defendant in error, for taking certain 
defendant pulled goods of the ſaid Henry Cope, out of his dwelling-houſe, 
— — and detaining them, Sc. | N EY 
the plaintiff was The defendant, the now plaintiff in error, avowed the 
_— ef the taking for rent arrear due, by the ſaid Cope to the ſaid de- 


— fendant, for certain premiſſes in the avowry mentioned. 


that he was ex- 'The'plaintiff pleaded 1ſt, That there was not any rent 
Peltd orput out que to the defendant out of the premiſſes, at the time of 
of the ſame, is F ; - : ee | 
inſufficient ; be- the taking, &c. upon which iſſue was joined. 2dlv, That 
ing a mere treſ- Jong before the taking of the goods, to wit, on the 1ſt of 


aſe. by „% April, 1770,. the defendant with force and arms unjuſtly 


and unlawfully entered upon the garden part of the meſ- 
ſuage or tenement in the plaintiff's poſſeſſion, and did 
then and there with like force and arms unjuſtly and un- 
lawfully break and pull down the roof and ceiling of a ſum- 
mer-houſe, part of the ſaid premiſſes, and tore up the 
benches therein, by means whereof the plaintiff had been 
deprived of the uſe of the ſummer- houſe, from the ſaid iff 
of April, 1770, until the day of taking of the ſaid goods, 
5 J ET T2 ne TR 5 oe DENT) 


2 

To this plea the defendant demurred, and the plaintiff, 
Joined indemurrer. . 5 
The Court of King's Bench in Ireland, gave judgment 
upon the demurrer for the plaintiff, whereupon the defen- 
dant brought this writ of error to reverſe the judgment, 
and aſſigned the general errors, and the plaintiff joined in 
error. )) ⁵⁵⁵⁵¼ ok. op: oh 
' Mr. Dunning, for the plaintiff in error, ſtated the queſ- 
tion to be, whether the facts ſet forth in the plea amount- 
ed to an eviction of the defendant? If not, which he 
contended they did not in this caſe, they were no ſuſpen- 
fion of the rent, but a mere treſpaſs, and cited Sir T homas 
Fones, 148. Roper verſus Lloyd, as in point; where, in co- 
venant for non-payment of rent, the leſſee pleaded, that 
the plaintiff had taken away a pent-houſe, fixed to the pre- 

miſſes, aud the court held it a treſpaſs only, and no ſuſ- 
penſion. © JJ og oo ones 
Mr. Norten, contra, inſiſted that the facts in the plea 
did amount to an eviction ; for here an actual entry by the 
leſſor is ſtated, and alſo that he pulled down part of the 
EX ce So 7 0 1: ſumimner⸗ 
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ſummer-houſe and the benches, ſo as entirely to deprive 1775. 
the leſſee of the uſe of it: and cited 1 Roll. Abr. 940. tif, — 
extinguiſhment, letter N. pl. 1. Cro. El. 341. the reaſoning —_ 
of which caſes he ſaid went to ſhew, that wherever there Cor. 
is a fortious entry by a leſſor, ſo as to deprive the leſſee of 
the enjoyment of the premiſſes, it amounts to a ſuſpenſion 
of the rent. | 5 
Lord Mansfield. The whole queſtion in this caſe turns 
upon the pleading; for the rule of law is clear, namely, 
that to occaſion a ſuſpenſion of the rent, there muſt be an 
eviction or expulſion of the leſſee. But here the plea ſtates 
merely a treſpaſs, and no eviction, therefore the plaintiff 
muſt recover. | 
Aſton Juſtice. Iam clearly of the ſame opinion. The 
caſe in Cro- El. 341. never received a final determination; 
and even upon the mooting of it Fenner and Clench doubt- 
ed. All the caſes in the books ſuppoſe the leſſee to be put 
out of poſſeſſion; therefore merely ſaying th. t he was 
deprived of the enjoyment of the premiſſes is not ſuffi- 
cient, but he muſt plead that he was evited, 1 Lord 
Raym. 3 70. Clayton 34. Hob. 326. Reynolds verſus Buckle, 
Lord Mansfield. The defendant certainly ſhould have 


| pleaded evifion, and then the facts that are now ſtated \ 


might have been ſufficient for the jury to have found a 
verdict in his favour. 

Mr. Juſtice Willes and Mr. Juſtice AſbAurft were of the 
ſame opinion, | 
| Judgment reverſed, 


0 | : M 
Doe, ex dim. CHENY, verſus Bar TN. N 


ceßtance of rent 
by. a landlord, 


| 6 HIS was an ejectment brought by the plaintiff, The mere ac- 


againſt the defendant, to recover ſome warenouſes 


in London, The action was tried before Lord Mansfield, for occupation 


at the ſittings in laſt term, at Gui/dhall, At the trial the [ſequent to the 


ime when the 
caſe appeared to be ſhor tly thus : tenant ought to 


The defendant was tenant at will to the leſſor of the have quitted ac- 


plaintiff, who, to determine the tenancy, gave notice at — — 
Lady-day to the defendant to quit at Michae/mas, The for —— purpols, 
detendant not quitting at Michaelmas, the plaintiff brought is 17 of itſelf 4 
this ejectment, and laid the demiſe on the 3oth of Sep- — 
tember: the defendant appeared, and pleaded. Some time lord of ſuch ao 
ater the plea was put in, the leſſor of the plaintiff receiv- + but mat- 
ed of the defendant a quarter's rent, due at Chriſtmas. 1 1 et 
The defendant's counſel inſiſted that this ſubſequent ac- to the jury, 
ceptance of rent ſubſequently due, was a waiver of the 00h tee en 
2 notice, the caſe, 


4 
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notice, and tantamount to an agreement, that the defen- 


Curny 
verſus 


BaTTEn, 


—dant ſhould continue tenant. His Lordſhip ſaid, he took 


the practice to be ſo; though in his own opinion it was 
unreaſonable. But being ſettled, he direQed the jury to 
find for the defendant, which they accordingly did. Af- 
terwards in the ſame term Lord Mansfield ſaid, he had 


turned the matter in his mind, and likewiſe cd it 


to the judges, who doubted if the law was as he had di- 
rected. It was therefore proper the point ſhould be ſet- 
tled, for which purpoſe his lordſhip deſired Mr. Drumming 
would move for a new trial. He accordingly did, and 
now in this term the caſe was argued by Mr. Mansfield 
and Mr. Belton, for the defendant ; ; and by Mr. Dunning 
and Mr. Davenport, for the plaintiff ; when the Sons gave 
judgment as follows: 1 
Lord ZAansficld. This caſe has been way well 


argued on. both ſides. It was underſtood on all hands at 
the trial, ti at there had been a generally conceived notion 


and practice, that. where a landlord receives rent for the 
occupation ſubſequent to the time when the tenant ought 
to have quitted according t to his notice, it is an admiſſion 
by. the landlord, that he was his tenant after that time, and 
conſequently a waiver of the notice. When this was 
mooted at the trial, I did not think there were any caſes 
againſt the practice, but looked upon it as eſtabliſned; 
and therefore I directed the jury to find a verdict for the 
defendant. At the ſame time I was ſtrongly of opinion 
that the practice was unreaſonable and derogatory to juſ- 
tice. And now upon examination it does not appear that 
we are precluded by authority, or any eſtabliſhed practice, 
from judging agreeable to the reaſon of the caſe. 

It being clearly proved' that a quarter'srent accrued fince 
the demiſe, the queſtion is, whether ſufficient matter ap- 


| Peared in point of law, to prevent the leſſor of the plaintiff 


from recovering in this ejectment? If there did not, the 
direction I gave was wrong. Firſt, if the matter which 
appeared ovght to have been left as a ſad, for the conſide- 
ration of the jury, in that point of view, it was erroneous ; 
And ſecondly, if it be clear that in law the leſſor of the 
plaintiff was not barred, it was ſtill more erroneous. An 
ejectment is a moſt beneficial remedy for the recovery of 


lands. It is a remedy by fiction of law; and therefore 
ſhould be applied to the purpoſes that will beſt anſwer the 


ends of juſtice. In eje&ment the plaintiff in his declara- 
tion ſtates, that on ſuch a day he had title to the poſſeſſion 


5 P ſuch lands, and upon the trial he is bound to prove that 


ſuch 
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ſuch title was in him at the time ſo ſpecified. The title 1775. 
of the plaintiff in this caſe accrued by giving ſix months 
notice to the defendant to quit; which it was in proof had Crzxy 
been duly given: indeed there-is no diſpute, but that at 5 
the time the demiſe is ſtated to have been made, the leſ- 
for of the piaintiff had a right to the poſſeſſion; and ſo 
he had at the time of the plea pleaded. The ſingle queſ- 
tion is, whether the landlord has, by any ſubſequent ack 
or agreement, waived ſuch his right, and conſented that 
the tenant ſhould continue the poſſeſſion? If he has, no 
doubt but he will be bound by ſuch agreement. As to 
that, the fact in this cafe is, that the landlord has receiv- 
ed rent es nominefor a quarter of a year, which became due 
after the time of the demiſe in the declaration laid. This 
circumſtance, it is inſiſted, is in fact a declaration on his 
part, that he departs from the notice he had given; and 
is an acknowledgment that he ſtill conſiders the defendant 
as his tenant, Burt let us ſuppoſe the landlord had accept- 
ed this rent under terms, or made an expreſs declaration 
that he did not mean to waive the notice, and that, not- 
withſtanding his acceptance or receipt of the rent, he 
ſhould ſtillinfiſt upon the poſſeſſion. Or ſuppoſe any fraud 
or contrivance on the part of the tenant in paying it. 
Clearly. under ſuch circumſtances the plaintiff ought not 
to be barred of his right to recover: But all theſe are facts 
which ought to be left to the conſideration of the jury. 

The queſtion therefore is, quo animo the rent was recetv- 
ed, and what the real intention of both parties was? If 
the truth of the caſe is, that both parties intended the te- 
nancy ſhould continue, there is an end of the plaintiff's 
title: if not, the landlord is not barred of his remedy by 
ejectment: as Where the leſſor of the plaintiff, after the 
time laid in the demiſe, agreed to accept the ſingle inſtead 
of the double rent, which by the fatute 4 Geo, 2. c. 28. he 
was entitled to. This very point was determined in a caſe 
of Gilder, ex dim. Gilder or Gi/doe, verſus at Saliſbu- * 
ry aſſizes, 1754, before the preſent Lord Chief Baron 
(then Mr. Baron) Smythe. There the ſingle rent had been 
received by the landlord fubſequent to the time of the de- 
miſe laid; and the objection now inſiſted on, was made: 
But Mr. Baron Smythe over ruled it. A caſe was aſter- 
wards reſerved for the opinion of B. R. when the court 
held it to be no bar; and that it ought not to preclude the 
plaintiff from recovering in ejectment. Lord Chief Ba- 
ron Smythe and Mr. Juſtice Gou'd both remember this caſe. 
entirely agree with that opinion. The ſtatute gives me 
1 | ble 


SS 
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ble rent if the tenant continues in poſſeſſion after notice to 
quit. But fill f it is to be received as rent, What then is 
the caſe where a landlord accepts the /ing/e rent only? The 
taking alf, when he 1s entitled to an action for the whole, 
is an act of lenity ; but it does not import 3 conſent that 
the tenant ſhall continue in poſſeſſion, or a waiver by the 
landlord, of his remedy by ejectment. 

There is another caſe which was tried at Launceſton aſ 
ſizes, when Mr. Juſtice Gou/d was at the bar. The ob- 
jection taken in that caſe was, that the leſſor of the plain- 
tiff in ejectment, had likewiſe brought an action for uſe 
and occupation of the very fame premiſſes, for rent which 
had accrued ſubſequent to the time of the demiſe, This 
action ſtood ready for trial at the ſame aſſizes. In argu- 
ing the objection which is now made, it was faid, that 
the action was an action founded vn promiſes, and a ſup- 
poſed permiſſion by the plaintiff to the defendant to oceu- 
py; therefore an acknowledgment on the part of the 
plaintiff, that he was his tenant ; and conſequently a wai- 
ver of his notice. But the objection was over-ruled; and 
the plaintiff recovered, firſt: in the ejectment, and after- 


Wards in the action for uſe and occupation. It was hol- 


den, that one of the remedies was not a waiver of the 
other. Why? Becauſe they were brought for ſeveral de- 
mands, to both of which the plainiif was entitled; con- 


fequently, the one could be no waiver of the other; ; for 


after recovery of. the poſſeſſion, the plaintiff was entitled 
to the profits for uſe and occupation, if he thought fit to 
ſue for them. Therefore in point of law the mere ac- 
ceptance of rent is not in itſelf a bar. 
But if there were a doubt whether the poſſeſſion was 
y fraud, or in conſequence of a new agreement, or whe- 
ther the acceptance of the rent was mutually intended or 
underſtood as a waiver of the notice, that is a fact which 
ought to be left to the jury to determine. It was not left 
in 5 caſe; and therefore [ think there ought to be a new 
tria 
Aſton Juſtice. The! is no doubt but that at the time 
of the demiſe laid, the leſfor of the plaintiff had a clear 


right to the poſſeſſion. 


The queſtion is, whether he hes done any ſubſequent 
act, which amounts to a waiver of that right? The only 
act which appears is, the acceptance of a ſingle quarter's 
rent accrued ſince. I think that is only a waiver of his 
** to double rent under the fat, 4 Geo. 2. and does not 

neceſſarily 


Oo Tae 
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neceſſarily imply a conſent that the tenancy ſhould conti- 


nue. Where an ejectment has been brought on the „at. 
4 Geo, 2. c. 28. ſed. 2. for the forfeiture of a leaſe, there 
being half a year's rent in arrear, and no ſufficient diſtreſs 
on the premiſſes; there, acceptance of rent afterwards by 
the landlord; has; 1 believe, been held a warver of the 
forfeiture of the læaſe; which may well be; for it is a pe- 
naſty, and by accepting the rent, the party waives the pe- 
nalty. But this caſe is very different. For here the ac- 
ceptance of ſingle rent; is only a waiver of his right to 
double; Therefore, I am of opinion, that à new trial 
bught to be grantec. +) 
Willet Juſtice. I am of the ſame opinion. 
Aſhhurſt Juſtice; I believe there have been many non- 
ſuits upon this objection. But hitherto the queſtion has 
not been much agitated : it being rather taken for granted 
that the practice was ſo : and therefore till now, the mat- 
ter does not ſeem to have been ſufficiently examined or ex- 
plained. Whether the acceptance of rent after the time 
laid in the demiſe, is or is not a waiver of the notice, de- 
pends upon the intextion of the parties; which is a matter 
of yal, and therefore to be left to the jury. If the land- 
lord accepts it only as 4 compenſation for the double rents 
which the ſtatute ſays he ſhall have a right to, it is a wai- 
ver of that only: but it does not waive his right to the pol- 
ſeſſion of the premiſſes, which is entirely a diſtinct and dif- 
ferent thing. Therefore I concur in opinion, that the 
verdi in this caſe ought to be ſet aſide, and a new trial 
granted. : LBP LA PIES TIT a 
Per Cur. Let the rule for a new tial be made abſolute. 
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Rx x verſus VarLo, Mayor of Portſmouth. 


. 1 TR | 


PON-ſhewing cauſe why an information in nature 
of quo warranto ſhould not be granted againſt the 
defendant, to ſnew by what authority he claimed to ex- 
erciſe the office of mayor of the borough of Portſmouth, 
the conſtitution of the borough, as far as reſpected this 


queſtion, was admitted on both fides to be as follows: 


That the corporation was a corporation by preſcription, 
and alſo by charter of Car. 1. and conſiſted of a mayor, 
twelve aldermen, and an indefinite number of burgeſles ; 
and the mode of electing the mayor, as'preſcribed by the 
charter, was as follows: that the mayor, aldermen, and 
burgeſſes, or the greater part of them, ſnould from time to 
time have a power of aſſembling themſelves, er the great- 
er part of them, at and ſhould there. continue *till 


they or the greater part of them then there aſſembled, ſhould 


chuſe one of the aldermen to be mayor. 
The election of the defendant was by a majority of the 


mayor, aldermen, and burgeſſes aſſembled; but the 


mayor, aldermen, and burgeſſes ſo aſſembled, did not 
conſtitute a majority of the whole corporation. 25 

The queſtion was, whether upon the true conſtruction 
of the words of the charter, a majority of the mayor, 


aldermen, and burgeſſes only, who were aſſembled, or 


whether a majority of the major part of the whole cor- 
porate body, ought to concur in the election of a mayor ? 


Sergeant 
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Sergeant Davy, and Mr. Wallace, who ſhewed cauſe, 
ſtated that there were but five inſtances from the year 
159), to the preſent time, where a majority of the whole 
body were aſſembled at the election of a mayor; con- 
ſequently, if the objection now made ſhould prevail, the 
corporation muſt be diſſolved. But this is the firſt time 
ſuch an objection was ever made in the caſe of an inde- 
finite num ber of electors, and if good, may affect moſt 
of the corporations in the kingdom. The diſtinction is, 
that where the election is by the commonalty at large, 
thoſe who are aſſembled have a right to cle, though 
they do not conſtitute a majority of the whole body; and 
thoſe who are abſent are virtually repreſented by thoſe 
who are preſent. - But if the number of electors be de- 
finite, as in the caſe of Rex verſus Grimes, capital burgeſs 


of Yarmiuth,* there the majority of the whole body mult & Since report- 
firſt meet, and then the major part of thoſe ſo aſſembled ed in 5 Br. 
may ele. And ſo the court held in that cafe, but ſaid 2 


it would have been different if the number of burgeſſes 
had been indefinite, and cited the caſe of the pariſhioners 
of Walling ford, cited by Tanfield, Chief Baron, in Lan- 
21. reported likewiſe in 6 Vin. Abr. 269. pl. 5.—T he Queen 
verſus Lock, Vin. Ar. fame page, pl. 8. where it was held, 
that if an act is referred to be done by the commonalty, there 
the majority of thoſe who are preſent will determine and 
bind the reſt. | | 

Lord Mansfield. If in the ſpace of 170 years there 
have been but five elections by a majority of the whole 
body, and ſuch majority is neceſſary, the corporation 
muſt be diſſolved, unleſs the capital burgeſſes have been 
in poſſeſſion of their franchiſes for 20 years. But even 
then they ate liable to an information filed by the Attorney 
General. 8 . 45; $a . 

Mr. Bearcroſt, Sergeant Glynn, and Mr. Davenport, 
contra, admitted, that where a power is given to any de- 
ſcription of perſons, ſuch as mayor, aldermen, and bur- 
geſſes generally, to do an act, there it is competent to the 
major part of thoſe who are preſent to do ſuch act; but 
inſiſted that that was not this caſe; for here the charter moſt 
clearly meant there ſhould be no election of a mayor, 
but by a majotity of the major part of the conſtituent 
members, ſpecified and impowered by the charter to elect. 
The words are, that the mayor, aldermen, and bur- 
* gelles, or the greater part of them, ſhall, from time to 
time have power, upon ſuch a day to aſſemble em- 
« ſelves, or the greater part of them.“ Who are to aſ- 
ſemble themſelves by this direction? At leaſt % greater 


part 
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part of the whole body ? And the ſubſequent direction 


is, that they ſhall there continue till they, or the greater 
part of them, then there aſſembled, ſhall chuſe one of 
the aldermen to be mayor, c. therefore, there muſt 
be a majority of the conſtituent body aſſembled. 

As to the uſage, if the words of the charter were doubt- 
ful, the uſage under it might be evidence to explain the 
meaning of them. But here the terms of the charter are 
clear and expreſs, and therefore the corporation muſt con- 
form to them. As to the conſequentes that may enſue 
from the few inſtances in which the directions of the char- 
ter have been purſued ; they ate no ground fot the court 
to refuſe an information; for if the words are clear, juſ- 


tice muſt be done, though it involve the diſſolution of the 


corporation, and inſiſted on Rex verſits G#imes, as a caſe 
in point, 13 7 
Lord Mansfield. Upon the words of the, charter alone, 


x myſelf have no doubt abòut the conſtruction of it. In 


this corporation there are an indefinite number of freemen ; 
and it is a corporation in which honorary ffeemen may be 
made. — | 
It is in the nature of all corporations to do corporate 
acts; and where the power of doing them is not ſpecially 
delegated to a particular number, the general mode is, 
for the members to meet on the charter days, and the 
major part who are preſent to do the act. But where there 
is a ſelect body it is a diffetent thing, for thete it is a ſpe- 


cial appointment. All the reaſoning therefore is different. 


But ſoppoſe the words of the charter are doubtful; the 
uſage in this caſe is of great force; not, that uſage can 
overturn the clear words of a charter: but if they are 
doubtful, the uſage under the charter will tend to explain 
the meaning of them; eſpecially ina caſe like this, where, 
before the charter, the corporation; conſiſted of an inde- 
finite number of burgeſſes by preſcription, and where the 
charter itſelf added no new members, but only incorpo- 
rated the old ones. Since the charter, namely, for theſe 
laſt 170 years, the major part of thoſe only who were 


aſſembled, have concurred in eleing the mayor; and 


there are but five inſtances during that period; m which 
the members ſo aſſembled have conſtituted a majority of 
the whole body. My only doubt at preſent is, whether 
It ought not to be put upon the record if the parties are 
deſirous to try the queſtion, and to be at the expence ; 
and therefore I think the rule ſhould be made abſolute in 
one, and enlarged as to the reft, rH 
| Es Afton 


— 
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Afton Juſtice. In the caſe of an indefinite number of 1775. 
burgeſſes, as there are in this corporation, I cannot con- —— 
ceive that the charter meant a majority of that indefinite e 
number ſhould be preſent. | VarLso. 

The uſage anterior to the charter of Car, 1. cannot 
alter the charter, but it will guide the conſtruction in a 
caſe where it does not plainly appear that the charter meant 
to vary ſuch former uſage. Therefore I concur with my 
lord, that the rule ſhould be abſolute as to one. ; 

Mr: Juſtice Willes and Mr. Juſtice Aſhhurſt concurred. 

Lord Mansfield, The uſe of a trial will be to find the 


uſage. | 


Re abſolute in one. 


DRINK WATER and another, Aſſignees of Dow- Friday, 
6 DING, verſus GooD WIN. May 1zth, 


| HIS was an adion brought by the plaintiffs, is & fatior wie 
aſſignees of the eſtate of J. Dowding, a bankrupt, becomes ſurety 


| 7 . a incip , 
for a ſum of money, for gbods ſold and delivered to the fegen an che 


defendant. Upon the general iſſue pleaded, a verdict was price, of the 
found for the plaintiffs, damages 1940. ſubjed to the opi- 28 —_— 
nion of the court, upon the following caſe, | ws whe 
J. Dowding, the bankrupt, was a clothier, and employed the amount of 


; | the ſum for 
Edward Jeffries a factor, who ſold to the defendant Good- + he bn 


win, the cloths in queſtion, marked 7; Dowaing, befor © become ſurzty- 


any act of bankruptcy committed by J. Dowding ; but 


did not receive the money for them ?till after the action 
was brought. The cloths were ſold by Feffries, as faclor, 
and the defendant Goodwin knew him to be ſo, in the uſual 
courſe of buſineſs, and in his -own name. The money 
was paid by Goodwin to Jeffries, after notice to him from: 
the aſſignees not to pay it 1 | = 
Edward Feffries was a creditor of Dowding, for ſeveral 
ſums of money excluſive of the bonds hereafter mention- 
ed; for which ſums he received full ſatisfaction by the 
money in his hands, or by cloths in his poſſeſſion. As to 
the bonds, Dowding borrowed money to the amount of 
30001. and upwards, and by letter bearing date the 1ſt 
of May, 1769, applied to Feffries, his fackor, to be ſe- 
curity for him jointly im theſe bonds. The letter was ad 
follows: SF: 5: 2 
Sir, I take the liberty of aſking you, whether, if I 
äſhould meet with any ſuns which the lender may think 
: 66 tos 
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5 too large for my ſecurity only, you will favour me with 
“ your's, jointly with my. own, upon my engaging, as a 
© means to prevent a poſſibility of danger to you, to ſend 
* you all the cloths that I ſhall make of ſuch monies, as 
you may be ſecurity for with me.“ 

To which Jeffries ſent the following anſwer : 

Sir, I am willing to join my name to yours, in the 
5 ſecurity you propoſe on the plan I now lay down; which 
eis done to render a counter-bond unneceſſary, and to 
put me in the ſame ſtate as if I advanced the money 
*© myſelf; This, I am ſatified, you wilt not impute to my 
6 want of confidenge in you, which I have as fully as in- 
& any man; but is pointed out to me by the common 
„rules of trade, and anſwers every purpoſe as fully as 
* can be: The plan I mean is, that the money ſhall be 
& paid into my hands, which you will draw for, as in 
* common courſe, and J will give you a memorandum 
e of having received ſuch ſum, to be employed ſolely to 


your trade, without any claim for intereſt, provided 


& you duly pay it to the obligg . | 
When money was taken up @n the joint-bonds of Do- 


ding and Jeffries; Feffrier acknowledged the receipt of it 
to Dowdrng, in the following form: have this day re- 
«& ceived of A, B. for your uſe 500). for which J have 


4 given your account credit,” Accordingly the money _ 


due upon theſe bonds was ſtated in the annual accounts 


ſent by Jeffries to Dotuding. No part of the money due 
upon any of theſe bonds was paid before the act of bank- 
ruptcy ; but the whole has ſince been paid by Jeffries, 
and Feffries has not ſufficient from the cloths in his hands, 
or the money due from the defendant, to ſatisfy the bonds. 

The queſtion was, whether the aſſignees were entitled 
to recover againſt the defendant ? | 

Mr. Buller for the plaintiffs. It wilt be inſiſted on the 
other ſide that the money being raifed jointly by the bank- 
rupt and Feffries, muſt be conſidered as money really lent 
by Feffries to the bankrupt ; but though the letters affect 
to import as much, it is not true in point of fact, and 
therefore the tranſaction was a fraud upon the reſt of the 
creditors, calculated on the one hand to give the bank- 
rupt a falſe credit, and on the other to give Jeffries the 


factor, a preference. But there was no immediate debt 


due from the babkrupt to the factor, at the time of the 
agreement. For the bankrupt was liable in the firſt in- 
ſtance, and if the bankrupt had paid the money, the _ 
aps 7 | cou 
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could never. have called upon the bankrupt.* 2. There 


was no debt due to the factor at the time of the ation — 


brought; for at that time he had paid no part of the mo- 
ney taken up on the bonds, nor was he ever any money 
in advance to the bankrupt. On the contrary it is expreſs- 
1y ſtated in the caſe, that all the money paid by the fac- 
tor was paid fince the action brought, ſo that at the com- 
mencement of the ſuit, the factor was no creditor at all. 

If ſo, this is no more than the general caſe, where a ſale 
by a factor is conſidered as a ſale by the owner himſelf, 
for which the owner may bring his action: for at the ut- 
moſt there was but a N of a debt due to the factor 

at the time. 

But ſecondly, it is inſiſted on the part of the defendant, 

that the factor has now a lien on the price. Let us exa- 
mine therefore what a lien is? It is a tye or hold upon 
goods or other things, which a man has in his cuſtody, 
and which he has a right to retain 'till he is paid what is 
due to him; but that can only be where he fas the cuſto- 
dy and pofſefliva of. the thing. He cannot have a right 
to hold that Which he has not in his cuſtody; for without 
the cuſtody there is no lien, and ſo it is expreſsly laid down 
in Chapman verſus Derby, 2 Vern. 147. Atk. 134. and the 
caſes there cited. But here the factor has parted with the 
poſſeſſion by diſpoſing of the goods to the defendant ; 

therefore he had no lien on them; and as to the price 

or value of them, that clearly was not in his hands or 
poſſeſſion, at the time of the action brought; therefore 
there could be no lien on that: and N the pay- 
ment afterwards was fraudulent. 

Mr. Dawenport, contra, for the l It is too 
clear to be diſputed, that every factor has a lien for the 
general balance of his accounts; and therefore Jeffries 
certainly had a lien for ſuch general balance. In this caſe 
the points are two. 1ſt, Whether poſſeſſion muſt unite 
with the lien; and if it myſt, whether that poſſeſſion has 
been parted with in this caſe? 2d, Whether this tranſac- 
tion is in its nature fraudulent. it, The hen in this cafe 
has'not been parted with. I admit the right of the prin- 
cipal to maintain an action for goods fold by his factor, 
but then it muſt be qualified with this reſtriction; hamely, 
that the; principal is not indebted to his factor; if he is, 
he cannot: becauſe, if he could, the factor would have 
no ſecurity in his hands. - Now that ſecurity is not confi- 
ned to the aQual poſſeſſion of the goods themſelves : for 
in that ſituation they are mere lumber ; it is the value of 
them which is the real ſecurity, and that value, when 
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the goods are parted with, the factor has a right to re- 
tain, and is in law a continuation of the poſſeſſion. In 
this cafe no account was kept between Goodwin and the 
bankrupt, the only account was between Goodwin and 
Feffyves. The bankrupt could not have brought an action 
againſt Goodwin, without the intervention of Feffries, If 
ſo, the aſſignees can be in no better ſituation than the 
bankrupt himſelf would have been. Jeffries is in the 
ſame ſituation as the acceptor of a bill of exchange, who 
has right to ſell the goods of the drawer, and reimburſe 
bimfelf with the value. But if felling the goods were 
ſuch a parting with the poſſeſſion as would diveſt the lien 
which he had before, the miſchief and inconvenience to 


trade would be endleſs. So here Feffries, having ad- 


vanced this money upon his own credit, when the goods 
came to, his poſſeſſion, had a right to ſell them, and retain 
the value to reimburſe himſelf. The poſſeſſion therefore re- 
mained as much as if the goods themſelves had remained. 

2dly, This mode of dealing was no fraud upon any of 
the creditors, or upon the aſſignees. For Dewding could 
not have carried on his trade without money or credit. 
Jeffries not having money, lends him his credit and name, 
by becoming ſurety in theſe bonds; that is to all intents 
and purpoſes, the ſame thing as if he had lent him mo- 
ney ; and it was not competent to Dowding to ſue Feffries 
for any money he might receive, *till Jeffries had diſ- 
charged the amount of the bends, for 'till then the ba- 
lance was againſt Teffries : therefore, the law and juſtice _ 
of the caſe is, that the fair balance ſhould now be fettled 
between him and the creditors of the bankrupt. And fo it 
was held, 2 Chan, Caſes 36. Suppofe a factor were to fail, 
and his aſſignees afterwards receive money, for goods ſold 
by him as factor, it has been determined in that caſe, that 
the principal is not to come in as a creditor under the com- 
miſſion, the general balance, but ſhall receive the full 
value of the goods. For the fame reaſon, the factor in 
this caſe is entitled to all the goods in his poſſeſſion. | 
Lord Mansfield, I think you ſtate the material fact of 
the cafe contrary to the finding. The queſſion you make 


is, whether the poſſeſſion corainues? And to judge of 


that, the tranfaction ſhould be known. Now the tranſ- 
action was thus: Feffrier fold thefe goods to the defen- 
dant Goodwin, in his own name; without any reference 
to the principal, or without even making the principal 
creditor for them. But the goods are marked J. Dowding ; 
therefore the defendant muſt have known he was the 

IE | principal, 
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principal, and that was the reaſon of making that fact a 
part of the caſe. 

I ſhould be glad to know if there is any authority, 
where, after a factor had fold goods | in the manner hers 
mentioned, it has happened that the principal has forbid the 
vendee to pay the value to the factor, and the vendee has 
notwithſtanding paid the factor. In this caſe the whole 
turns upon the circumſtance of the aſſignees (who ſtand in 
the place of the bankrupt) having forbid the defendant to 
pay Jeffries: There can be no doubt, that where a factor, 
ho is fully paid all his demands, becomes bankrupt, the 
property of all the goods remaining in his hands is in the 
piincipal, and he may ſue for them in his own name. 

Cur. advi ſure wnlt, 

Afterwards, on Tueſday 16th of May, Lord Mansfield, 
aſter ſtating the cafe, delivered the opinion of the court, 
as follows : 

It appears from the facts ſtated in this caſe, that the 
defendant Goodwin has taken upon himſelf to pay the mo- 
ney in queſtion, to Jeffries, after notice from the aſſig- 
nees not to pay it to him, apd after which, I take for 
granted, an indemnity offered by them, and alſo an in- 
demnity from Feffries. It is therefore the caſe of Jeffries; 
and the queſtion is, between Jeffries and the afſignees, 
which is entitled to receive this money. 

The mayim of law which ſays, that it ſhall not be in 
the power of any man, by his election, to vary the rights 
of two other 'contending parties, is a very wiſe maxim, 
as well as a very fortunate one, for the parties who are ſo 
diſputing z becauſe, by giving notice to ſuch perſon to 
hold his hand, and offering him an indemnity, he renders 
himſelf liable to the true owner, if after ſuch notice he 
takes upon himſelf to decide the right. And therefore 


though the purchaſor of goods from a factor has a right 


to pay him the money, and be diſcharged; yet when the 
principal and fa tor has a diſpute, the buyer, with notice 
of ſuch diſpute, has no right to prejudice the title of the 
principal. Fhis cafe therefore is in the nature of a bill of 


inter- pleader. The defendant is the ſtake-holder, the aſ- | 


ſignees and Jeffries are 9 and the court is to 
decide. 

Jeffries claims the money, as having a lien on it, and 
the aſſignees claim 1 it as ſtanding 1 in the place of the bank- 
rupt. 

Feffries claims i it as having a lien. To conſider the caſe 
therefore firſt upon the general queſtion, we think that a 
factor who receives cloths, and i is authoriſed to ſell them 
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in his own name, but makes the buyer. debtor to himſef; 
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— though he is not anſwerable for the debts, yet he has a 
right to receive the money: His receipt is a diſcharge to 
the buyer; and he has a right to biing an action againſt 
him, to compel the payment; and it would be no defence 
for the buyer in that action to ſay, that as between him 
and the principal he (the buyer) ought to have that mo- 
ney, becauſe the principal is indebted to him in more 
than that ſum; for the principal himſelf can never ſay 
that, but where the factor has nothing due to him. 
There is no caſe in law or equity, where a factor ha- 
ving money due to him to the amount of the debt in diſ- 
pute, was ever prevented from taking money for cloths in 
his hands. 

That being the general rule, let us ſee whether this 
caſe differs at all from it. It certainly does not. On the 
contrary, it is greatly ſtrengthened in the preſent caſe, 
for there is not the leaft colour to ſuggeſt a fraud. But 
the principal and factor enter into a. ſpecial agreement, 
by which the factor undertakes and actually pledges his 
credit to raiſe money, fox the benefit of the principal; 
which . 8 is to be worked up in cloths, and which 
cloths when fo worked up, the principal agrees to ſend to 
the factor. The agreement therefore is, that he ſhall 
have a lien. For he ſays be ſecurity for the money, 
and ] will ſend you all the cloths.“ W hat is the form 
in which the tranſaction is put? The factor knew very 
well that for a general balance of his accounts he had a 
ken, but he doubted whether fuch lien would extend to a 
cate in which he was only ſurety for his principal, and 
therefore he ſays I am led hy the courſe of the 3 
to let the money be a joint bond, Ac.“ 

Therefore we are all moſt clearly of opinion, that a fac- : 
tor has alien on the price of goods in the hands of the buy- 
er: and in this caſe, though he had not the actual 8 
of them, yet as he had a power of giving a diſcharge, or 
btinging an action, he had a right to retain the money in 
conſequeßce of his lien, as much as a mortgagee has by 
the title > ny of an eſtate in his hands, though he is not 
in poſſeſſion Therefore let there be, 

1 for the defendant. 
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DENN, ex dim. BALD ERSTON, verſus BALDER- | — 
1 S TON. e Same day. 


IN ejectment it appeared at the trial, that George Bal- 1 456 
J derſton being ſeiſed of the premiſſes in queſtion, duly ,, of 200 J. al- 
ade his laſt will, bearing date the 15th of April, 1761, lo, io his three 
and thereby amongſt other things deviſed as follows : W. add _—_— 
Alto, I give to my ſon Thimas Balderſiin, two hundred their heirs, a 
pounds, to be paid to him by my execuirix, herein after age r 2 
named. Alis.1 ive to my wife £lizabcth Ba.derſton, and common, when 
7 her heirs for ever, all my houſes, at the ea't end of New- they came at age 
borough-ſtreet, in Scarborough. , I alſo give to her, and her jo dern . | 
heirs for ever, my two tenements in Lingweſigate ante his wife, 4 
Cuke-Row, in Scarborough aforeſaid. Alſo 1 give to my — and after 
three ſons, Ceorge, William, and Gilli, and to their heirs nne —— 
for ever, my houle, at the end of the opple-market, In three daughters, 
Scarborough afotelaid, and my cloſe, in Fa'/grave, as te- Sod their heirs 
nants in common; and not as joint-tenants, when they * 1 
come at age of 21 years, and the rents and profits of them was, that if 
to be received by my executrix, till that time, and em-. jon * 
ployed for their maintenance, education, and benefit, « children op 
duling . minority, N and as any of them come at age, 8 ſhould happen 
their thare of the rents and profits thereof to be received ,, 2 e 
by them. Alſo I give to my wife, my houſe at the upper * 3 
end ot n kale, in-Scarborough aforefaid, now in * ac * and 
my occupation, with all the furniture thereto belonging, ., ——_ 
during her natural life, a proper part of the accruing Pro-« property and 
tits of rents thereof to be applied for the maintenance and .. te in xx 
education of my three daughters, 1/abelia, Elizabeth, and. CR 
Fanei, to whom, and their heirs for ever, | give the fame, . premiſſer, to 
alter the deceaſe of my ſaid wife, as tenants in common, 5 33 di- 
and not as joint-tenants. My will further is, and I ae 2 
hereby order and direct, that if ANY of my abov?-named > his ſurviving 
children ſha happen to die before they come of age of 7wenty- 2 
ene. years, and without lawful iſſue, then Leis properiy and « like.” The 
Hare in Ax v of the above bequeathed premijjes ſpall be equal. de fon was of 
2 dies 1 ang tie REST of my Ur Mong. children, Hoare fo oy _ 
and ſbare alike, 4 | TY 2 ops of the younger 
Two of the younger ſons died under the age of t=venty- 2 e —_ 
ene years, without iſſue. William, the ſut viving younger {4p Fer 
jon, brought this ejeQunent for their ſhares. Thomas Was cur, The eldeſt 


| * pop JOEL akine the will. A ton and thethree 
of the age of 21 years, at the time of making th ” Jaughters, 2 


equally entitled with the ſurviving younger ſor to the hat es of-the two decealed brothers. 
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- 1775. verdict was given for the plaintiff, ſubject to the opinion 


of the court, on the following queſtion, viz. 
Whether William the furviving younger ſon is entitled 


BATDIAGToE, to the whole of the houſe at the eaſt end of the appſe- 


market, in Scarborough, and the cloſe in Falſzrave ; or the 
ſaid Thomas, and the daughters, or any of them, are en- 


titled to any ſhares and parts thereof? 


Mr. Davenport, for the leſſors of the plaintiff. The 
queſtion in this caſe is a queſtion of intention, and I con- 


tend the teſtator never meant the different claſſes into 


which he had divided the objects of his bounty, ſhould 
interfere with each other: but that their intereſts ſhould 
be wholly diſtinct. The claſſes are four. iſt, His eldeſt 


ſon. 2d, His wife. 3d, His three younger ſons. 4th, 


His three davghters. The clauſe in which he ſays, if 
ec any, Cc. of my above, ..“ muſt be confined to the 


daughters only; for the words * hull happen to die be- 


ce fore the age of 21 years,” clearly ſhew that the teſta- 
tor could not mean to include Thomas his eldeſt ſon, be- 


cauſe he was of age at the time; therefore the words can- 


not be conſtrued in their literal ſenſe. If ſo, the queſtion 


.is, whether the court does not ſee plainly, that the inten- 


tion of the teſtator was to keep the claſſes mentioned, en- 
tirely ſeparate ; and that if one or more of the younger 


- | ſons died, the ſurviving ſon or ſonsſhould take his or their 
part in excluſion of the daughters; and ſo if one or more 


of the daughters died, the ſurviving daughter or daugh- 
ters, ſhould take her or their part in excluſion of the youn- 
ger ſons, No other conſtruction can fatisfy the one þ and 
therefore the leſſor of the plaintiff is clearly entitled. 
Mr. Norton, contra, inſiſted that the teſtator certainly 
meant all his children ſnould be equally benefited by the 
death of any of them. If the conſtruction contended for, 


on the part of the leſſors of the plaintiffs, were to take 
place, and two of the daughters had died, the . 


daughter would have had a better eſtate than the elde 


ſon, which never could be the intention of the teſtator. 
He cited Smith verſus Doran, in Scacc. where the teſtator 
de viſed one fourth part of his property to his eldeſt ſon, 
who was of age at the time; and the other three fourths 


to his three younger ſons, who were all under age; and 
then added, ** but if any of my faid children ſhould die 
< before ar, then their reſpeQive property ſhall be di- 


_ © vided amongſt all my children, ſhare and ſhare alike.“ 


One of the younger children died, and the court held the 


elder was equally entitled with his younger brothers. And 


upon 
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upon the authority of this caſe, which he ſaid was in point, 
inſiſted, that Tomas the eldeft ſon, and the three daugh- 
ters, were equally entitled with the ſurviving younger ſons. 

Lord Mansfie/d. There can be but one of two con- 
ſtructions of this will; either that the clauſe in queſtion - 
relates to the diſtinct premiſſes deviſed to the three ſons 
and the three daughters reſpectively, and ſo to make the 
ſubſticution a limitation over, as between the three daugh- 
ters, of their eſtate, and as between the three ſons, of 
their eſtate ; and the other is to blend them together. 

Alon Juſtice. In the preſent caſeT incline to think the 
teſtator did not mean to include his eldeſt ſon, becauſe the 
words are if any of my children ſhall happen to die be- 
* fore the age of 21,” and the eldeſt ſon was of age at 
the time. As tothe other children, if the word“ reſpec- 
tively” had been put in, it would have been deciſive of 
his intention to keep. the intereſt of the ſons diſtin&t, as 
between them; and in like manner, the intereſt of the 
daughters diſtinct, as between them. I rather think it was 
meant to go to chem reſpectively. 

Willes Juſtice. I think the teſtator meant to provide 
for his children as equally as he could, and therefore that 


his eldeſt ſon ſnould come in for his ſhare in the event 


which has happened. His eldeſt ſon was of age. His in- 
tention ſeems to have been, that if the younger children 
came of age, they ſhould have an abſolute intereſt, But 
if they or any of them died under age, or withont iſſue; 
then that their ſhare ſhould be equally divided amongſt the 
reſt of his ſurviving children, There is no reaſon why he 
ſhould be ſu poſed to exclude his eldeſt fon, and, as at 
preſent adviſe d, 1 have no doubt he meant to include him 
in the event which has happened. 

Aſvhurſt Juſtice, inclined to think the teſtator did not 
mean to exclude his eldeſt ſon; but gave no opinion. 

Cur, adviſare wult. 

Afterwards, on Tueſday the 16th of May, Lord Mans- 
field, after ſtating the caſe, delivered the opinion of the 
court as follows : 


The queſtion turns upon the conſtruction of the clauſe 


by which the premiſles are deviſed over upon the contin- 
gency of any of the children dying before the age of 21 
pears, and without lawful iſſue. 

One conſtruction contended for at the bar was, that it 
ſhould be taken reſpectively; that is, as a ſubſtitution of the 
eſtate deviſed to the three ſons, as between them; and 
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1775. again as a ſubſtitution of the eſtate deviſed to the three 
— — daughters, as between them; but that conſtruction can- 
„ not be maintained from the words; becauſe the teſtator 

De expreſsly joins both the deviſes together: for he ſays, 
—_— 15 Aa in any of the above bequeathed premiſes,” 
ſo that he maniteſtly blends them together. 
The next doubt upon the conſtruction of this will was, 
whether T homas the eideſt lon was to be included or ex- 
cluded. Upon the contingency that is put in the clauſe in 
queſtion, namely, if any of my above-named children 
6 ſhall happen to die before 21, Thomas mult be exclud- 
ed; becauſe he was of age at the time of making the 
will, therefore he could not be meant by that part of the 
clauſe. - | 3.7% | 
The next doubt on the conſtruction was, whether 
* the reſt of my ſurviving children” ſhould mean thoſe 
only who might die before 21, or whether it ſhould mean 
all the teſtator's ſurviving children. There were circum- 
ſtances thrown out at the bar, from whence it was infer- 
red, that the teſtator was providing equally for all his chil- 
dren; but that does not appear upon the caſe; if it did, 
it would ſtrengthen the conſtruction which the court in- 
clines to. But the court cannot ground their judgment 
upon matters not ſtated in the cafe. Upon what is ſtated, 
after ſome doubt, we are. at laſt unanimouſly of opinion, 
that theſe words, the reſt of my ſurviving children” take 
in all the ſurviving children; and conſe quently include the 
eldeſt ſon. Therefore William the plaintiff, can only re- 
cover his ſhare of the premiſſes in queſtion, equally with 
the other four ſurviving children, that is, a fifth part only. 
| Judgment for the plaintiff for a fifth part only. 


. | | | as 
. The Earl of DARLIN G TON verſus PULTENE v. 


HIS was a caſe out of chancery, for the opinion 


— — 666mg 1 of this court; and the material facts ſtated were as 
!.. ³¹] fad; etna 4k 
ence of two ir William Pulteney, by his laſt will, bearing date the 
foam f = 30th of April, 1685, deviſed certain houſes and tene- 


ewvill.--Other- ments, in the eounty of Middleſex, to his wife, for life. 


— + Gol Remainder to his ſon WNilliam Pulteney for life. Remain- 


to appoint by der to his grandſon William Pulteney, ſon of his ſaid ſon 


an writing or William, - afterwards Earl of Bath, for life. Remainder to 
maſtrument, or truſtees, to ſupport contingent remamders. Remainder 


other general 


ferm. to the firſt and other ſons of his ſaid grandfon WNifliam, 
ſucceſſively in tail male. Remainder to the ſecond and 
| other 
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other ſons of the ſaid teſtator's ſaid ſon William, ſucceſſively 
in tail-male. Remainder to the ſaid teſtator's ſon John, 
for life. Remainder to the ſaid teſtator's grandſon Dani- 
el, for life. Remainder to truſtees, to ſupport contingent 
remainders, Remainder to the firſt and other ſons of the 
ſaid Daniel, ſucceſſively in tail male; with remainder to 
the ſaid teſtator's grandſon Henry, for life; with remain- 
der to truſtees, during his life, to ſupport contingent re- 
mainders; with ſeveral remainders over. Remainder to 
the ſaid teſtator, and the heirs of his body. Remainder 
to the teſtator's ſaid ſons William, Join, Charles, and T ho- 
mas, ſucceſſively in tail general. Remainder to Henry 
Guy, Eſq; and his heirs for ever. | : 
Afterwards, the ſaid William the grandſon, then Earl 
of Bath, being then tenant for life in poſſeſſion, of the 
ſaid houſes and tenements under his {aid grandfather's will, 
and being alſo entitled under the will of the ſaid Henry 
Guy, to the ultimate remainder in fee, expectant on the 
ſaid ſeveral particular eſtates limited by the will of his ſaid 
grandfather : And William Pulteney, Eſq; commonly called 
Lord Pu/tenzy, the only ſon of the ſaid Earl of Bath, be- 
ing then of age, and being under the ſaid will of Sir Willi- 
am Pulteney, tenant in tail in remainder, of the ſame 
houſes and tenements, immediately expectant on the de- 
ceaſe of his ſaid father ; the ſaid Earl of Bath, and Lord 
Pulteney, by indenture of bargain and ſale, bearing date 
the 2d January, 1753, conveyed the ſame to T /homas 
Newton, to make him tenant to the precip? for the pur. 
poſe of ſuffering two recoveries of the ſaid premiſſes, the 
uſes of which it was declared ſhould be, after limiting the 
ſame to the Earl of Bath, for life, and ſubj ect to a join- 
ture of 1500), a year to lady Bath, To the uſe of ſuch 
** perſon or perſons, and for ſuch eſtate or eſtates, and 
in ſuch manner and upon ſuch truſts, and ſubject to 
** ſuch proviſoes, powers, and agreements, and for ſuch 


© intents and purpoſes, as the ſaid William Earl of Bath, 


* and William lord viſcount Puiteney, by any their deed or 
e deeds, (either with or without power of revocation) to 
he by both of them ſealed and delivered in the preſence 
“of two or more credible witneſſes, ſhould from time 
to time jointly grant, direct, limit, or appoint: And 
in caſe of the death of either of them the ſaid William 
© Farl of Bath, and William lord viſcount Pulteney; then 
* as the ſurvivor of them, by any deed or deeds, to be 
executed as aforeſaid, ſhould from time to time alone 
* grant, direct, limit, or appoint 3 and in _ 70 
: ' UT 
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ther, far life, in 


* {ſuch appointment, to the uſes they before ſtood limited 
« to, by Sit William Pulteney's will.“ | 

In Hilary term, 1753, the two common recoveries were 
duly ſuffered.—On the 12th of February, 1763, Lord 


Nultauey died, without having executed or joined with his 


father in the execution of any deed of appointment of 
any of the ſaid hereditaments, and without iſſue. On 
the 21ſt of May, 1763, the earl of Bali made his will, 


and thereby gave all his real eſtate whatſoever and where- 


ſoe ver, other than and except the piece or parcel of ground, 
meſſuage, or tenement, with the ereCtions and buildings 
therein after mentioned to be in the poſſeſſion of the earl 
of Egremont, to his brother General Pulteney, in fee; and 
hmits the ſaid Piege or parcel of ground to his ſaid bro- 

rift ſettlement. This piece of 'gronnd 
was part of the. eſtate late of Sir William Pulteney, and 


paſſed under the limitations in bis will, to the Earl of Bath, | 


and is comprized in the indenture of the 2d of January, 
1753; and the recovery ſuffered in Middleſev, in purſu- 
ance thereof, OT OY NW 
The Earl of Bath died on the 7th of July, 1764, 
without leaving iſſue. Genera! Harry Pulteney, who was 
ſecond ſon of William Nulteney, the ſon of Sir William 
Fulteney, ſurvived his brother the Earl of Bath, and upon 
his death became heir of the body of Sir William Pulte. 
ney, and upon the death of the Earl of Bath-came into 
poffeſſion of the eſtates late of the ſaid Sir William Pul- 
teney. General Pultensy by his will, dated 4th Auguſt, 
1767, deviſed all his meſſuages, grounds, lands, tene- 
ments, hereditaments, and real eſtate, in the county of 
Midaleſex, and alſo all and every his manors, meſſuages, 
lands, tenements and hereditaments, and real eſtate in the 
county of Somerſet, or any county adjacent to the ſaid 
county of S:mer/et, and in the counties of Montgomery, 
Saſop, and York, to truſtees therein named, for 500 years. 


Remainder to the uſe of Frances Pulteney, for life. Re- 


mainder to the firſt and other fons of the body of the ſaid 
Frances Pulteney, ſucceſſively in tail male, with ſeveral 
remainders over, and died on the 26th of Ofober, 1767, 
without iſſue; and upon his deceaſe, the defendant Mrs. 
Frances Puiteney, grand-daughter of Join, the ſecond {on 


of Sir William Pu'tency, became heir of the body of the 


faid Sir Miſſiam Pu'teney, and as ſuch, became entitled to 
an eſtate-tail in ſuch of the ſaid hereditaments as were de- 
viſed by the will of Sir Milliam Pulteney, by virtue of the 
limitations in that will to Sir William Pulteney, and the heirs 
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of his body, if that limitation was then in force. All the 


1775. 


preceding limitations under that will being ſpent and de- 
termined, upon the deceaſe of General Pulteney, without 

iſſue. | 

The queſtion ſtated for the opinion of the court was, 

whether ſo much of the eſtate comprized in the inden- 

ture dated the 2d of January, 1753, as was taken by the 

will of Sir William Pulteney, deceaſed, paſſed by the will 

of William earl of Bath deceaſed ? 

Mr. Kenyon, for the plaintiffs, The queſtion is, whe- 
ther the will of the Earl of Bath is a good appointment, 
under the power contained in the indenture of 2d FJanua- 
ry, 17533 or in other words, whether it is for this purpoſe 
a deed? I contend it is: And firſt, it 1s obſervable with 
reſpe& to powers in general, that they were a ſpecies of 
tranſmutation of property unknown to the common law, 
prior to the ſtatute of uſes, 27 Hen. 8. c 10. At com- 
mon law the only ancient conveyance of corporeal free- 
holds, was by livery of ſeiſin: prior to the ſtatute, courts 
of equity alone entertained queſtions of this kind; and the 
mode of conſtruction which they exerciſed. at that time, 
was the ſame as they now exerciſe in the caſe of truſts. 
When the ſtatute of uſes gave the courts of law a power 
to judge of uſes, it muſt be ſuppoſed the legiſlature intend- 
ed they ſhould judge of them by the ſame rules; for the 
only reaſon of giving the .cognizance to them, was for 
the ſake of brevity and diſpatch. However, in ſome of 
an Pra caſes, the courts of law. conſtrued powers very 
mes... 

Pen are of three kinds. Firſt, Naked powers, un- 
accompanied with any intereſt. To this ſpecies of pow- 
ers only, the common law authorities apply; and the 
conſtruQion of them, like the conſtruction of conditions 
to which they were compared, has been very rigid. Se- 
condly, Powers granted to the donee of a particular eſtate. 
Theſe powers having their foundation in the will of the 
donor, were formerly conſtrued ſtrictly in favour of-the 
remainder- man; but no further: and of late even that 
ſtritneſs has been thought wrong,; ſo that now they are 
taken more liberally. 1 Peere Williams 244. Beale verſus 
Beale.— 2 Burr. 1136. Third'y, Powers reſerved by the 
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donor to himſelf,  "Fheſe powers have always been taken 


largely; and of this claſs is the preſent power. Far 
though before the recovery was ſuffered, the earl of Bat / 
was not abſalute owner of the inheritance, yet after the 
recovery he became fo, and Lord Pulteney was in the ſame 
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ſituation. The queſtion then will be, whether it was the 


— — intention of Lord Bath to diſpoſe of this propertv. That 
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it was his intention is manifeſt by the deviſe of Egremont 
houſe. If ſo, the only remaining. queſtion is, whether 


the inſtrument he has made uſe of was proper for the pur- 
poſe. Now though every will is certainly not a deed, yet 


if 2 will has all the eſſentials of a deed, as this will has, 

it ſhall be taken to be a deed. Spelman | in his gloſſary, 
titl faflum, and title teſtamentum, defines them both by 
the common technical name of charta. But a ſtrong cic- 


cumſtance to ſhew that the Earl of Bath meant this ould 


be taker as A deed is, that the will is ſealed, which is no 
part or ingredient of 4 will; but is of the very eſſence of 
2 deed. "herefore the ſubſtantial part of what the in- 
flrument giving the power enjoins has been complied with, 
which is all that is neceſſary, The circumſtances are but 
eartions to prevent impoſition: and fo it is expreſeſy [aid 
down in Aſbton verſus Smith, 1 Chan, Caſes 26 34. 
Lord Bath verſus Montague, 3 Chan. Caſes 126. _Therg 
the deed of revocation bv the terms of the power was to 
be executed by fx wit neſſes, three of whom were to be 
pos whereas it was executed by three witneſſes only. 
ut Lord Somers.ſaid, that had the duke in Famaica had 
an expreſs deliberate intention to revoke, and, to teſtify it, 


had gone as far i in purſuance of the dcumandes as kit | 


condition in thoſe parts would admit, that is, by having 
the competent number of witneſſes, though none of them 
were peers, equity might have cured the defe . In Hes. 
277. it is held that the judges ſhould be M duti to aſſiſt the 
inte mion of parties, rather than work a wrong bv enforc- 
ing rigid rules. The fame 'doQtine is held in Sn yd verſus 
Fneyd, in Canc 3d Pebruary, 1747. Kibbet, verſus [,ce, Hob. 
212. Tollett verſus Taliett, 2 P. Williams, 48g. and Lord 
King's of inion, in 2 P. Williams," 506. Theſe authorities 


agree, that where the intention of the party to do the act 
is "manifeſt, the power ſhall be conſirued liherally, and tbe 
execution 'of it favourably in ſupport. of ſuch intention. 


Here the intention is maniſeſt by a ſolemn and deliberate 
act, which, though not a deed, has all the requiſites of a 
& ed > and therefore in every material teſpe d is ſubſtanti- 
ally 85 eſſentially the ſame. | 

Mr. Dunning for the detendant. A deed and a will are 


1 


totally different A The eſſence of a deed is ſealing 
and delivering. Co. Litt, 385 5. As to the | intention of the 
Fart of Bath that does not appear ſo clear, for the deviſe 
of | Egremont houſe is not of itſelf a fufficient proof that 


he meant to * of this * W ith reſpect to the 


; power, 
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power, it is not of the claſs under which it has been rank- 
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„* 
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ed; for it is not a power proceeding from any original tl. 


tle or ancient dominion in Lord Bat# e for at the time of 
the, recovery, Lord Bath was only tenant for life, with the 
reverſion in fee. The only object of the recovery was to 
let in Lady Bat#s jointue, and when that purpoſe was 
ſatisfied, Lord Bath remained in all other reſpe&s tenant 
for life, in ſtrict ſettlement, —The power was a power 
given by his ſon Lord Pulteney, with a view of enabling 
them to make a family ſettlement by ſome joint act, dur- 
ing their lives, or to he exerciſed in caſe of the death of 
either of them, by the ſurvivor. 

The caſes cited are not applicable to the preſent queſ- 
tion.” Sneyd verſus Sneyd, was a Caſe where children were 
unprovided for :- and Tollett verſus Tollett, 2 P. Williams, 
489. was the caſe of a wife under the ſame circumſtances, 
But Lord Darlington is neither wife, child, nor -creditor. 
And he'reljed on the caſe of Darmer verſus Parkhurſt, 2 
P. Wiitiams, 506. as a caſe in point. 

Lord Mansfield. Under the will of Sir Williem Pulte- 
cy, the Earl of Bath, before he made his will, ſubje& to 
his own chance of having iſſue male, and to the chance 
of his brother and ſeveral other perſons having iſſue male, 
had, as heir of the body of the teſtator, an eſtate. tail 
in the premiſſes i in queſtion; , which, if not docked by a 
common recovery, would have come to General Pu teney, 
his brother. He could therefore, by virtue of the will of 
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Sir William Pu'teney, deviſe nothing by his own will but his 


reverſion in fee, which, after an eſtate- tail in an adverſe 
claimant, was of no great value. To enable him to de- 
Viſe, it was neceſſary that he ſhould reſort to a common 
recovery, which however could not be ſuffered, without 
the aſſiſtance of his ſon. His ſon joined in it; and by this 
recovery, and alſo by the deed to make a'tenant to the 
præcipe, it is provided, “ that ſubje& to the Earl of Bat/'s 
e eſtate for life, and a jointure of 1500/.-a year to Lady 
5 Bath, the eſtate ſhould be limited to ſuch perſon or per- 
1 ſons, and upon ſuch truſts as the Earl of Bath and Lord 
* Pulteney, by any their deed or deeds, either with or with- 
cout power of revocation, to be executed under their 
© hands and ſeals, and ſigned in the preſence of two wir- 
neſſes, ſhould ſrom time to time grant, direct, limit, 
and appoint; and in caſe of the death of either of them, 
< then that the ſurvivor of them, by any deed or deeds 
executed as aforeſaid, ſhould alone grant, direct, limit, 
4 appoint, and in default of ſuch direction, and in the 
95 mean time to all the uſes of Sir I. illiam Puiteney's will.““ 
After 
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EARL of 
DAazLIinGs 
TON 
verſus 
PU LTANETY, 


After this, the Earl of Bath makes his will, and by it 


he gives every thing to General Pulteney, abſolutely, except 
the ſpot of ground upon which the Earl of Egremont's houſe 
was built, which he gives in /trid- ſettlement, Now theſe 
premiſſes are a part of the eſtate deviſed by the will of Sir 
William Pulteney, and one uſe made of it at the bar is, 
that Lord Bath meant to ſettle theſe premiſſes in the par- 


ticular manner ſtated: and therefore meaning ſo to do, as 


againſt General Pulteney, there is a ſtanding condition, 
namely, that if he will take any part he muſt not diſturb 
the other deviſees, . But that is not the queſtion ſent to 
us; and as to the intention of Lord Bath, there is no ſtrong 
intention one way or the other. The queſtion before us 
is, whether by the general words ofthe will, this power 
ſo created, is well executed ? 1 9 85 

-» Be: the value of the eſtate what it may, it does not al- 
ter the difficulty of the queſtion ; whether it be worth 101. 
er 10,0007. it is the ſame thing; it the court has no doubt 
on a queſtion, it is due to the parties that we ſhould deli- 
ver our opinion, without allowing them to litigate the 
matter further, in a ſecond or third argument. 

I have no particle of doubt on this queſtion. It is very 
difficult to maintain, on any principle of law, reaſon, or 
convenience, a diſtinction between equitable and legal ex- 
ecutions of powers; which were originally, in their na- 
ture, equitable, but are by the ſtatute of uſes transferred 
to common law. Mr. Kenyon has ſaid very truly, that at 
common law powers were unknown. They were modi- 
fications of truſts, and dire ions to the truſtees, which 
bound his conſcience, and which he was compellable in a 


court of equity to execule. The ſtatute of uſes transfer- 


red entirely all that was equitable into a legal modifica- 
tion; and the coufts of law were then bound to aſk what 
was the equity; becauſe the ſtatute ſaid, that the law 
ſhould follow the equity. It has likewiſe been very truly 
ſaid, that there were few caſes upon the execution of 
powers before fiat. 27 H. 8. c. 10, and none have come 
down to our time by way of precedents, Powers there- 
fore being a new thing, and the courts of law having no 
equitable: precedents in point to guide them, compared 
them at firſt to conditions which they are not at all like; 
and conſequently held that they ſnould be conſtrued ſtrict- 
ly. They looked upon them in the light of powers veſt- 
ed in a third perſon over the eſtate of another man; 
whereas, in fact, they are only a different ſpecies of pwn- 


erſnip and enjoyment of property, But a long ſeries of 


precedents 
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precedents has now ſettled in the court of Chancery, that 1775. 
in the conſtruction of powers, wherever the power is ex- N 
ecuted for a meritarious conſideration, namely, as a pro- PIxLIx GA: 
viſion for a; wife or child, or for the benefit of creditors or ron 
purchaſers, there the preciſe form preſcribed for its exe- bo ate 3 
cution need not be ſtrictly purſued. and if it is now fets 
tled, it is ſettled on principles that exiſted before. | 
That being the caſe, courts of law ought” to follow 
equity ; becauſe there ſhould be a general rule of proper- 
ty : and if the courts of equity ſay, we will preſume that 
where the execution is for a meritorious conſideration, a 
ſtrict adherence to the preciſe form was not intended, and 
therefore it is not neceſſary ; the moment the ſame rule is 
fixed and adopted at law, every man who creates, and 
every man who is to exerciſe a power, underſtands what 
he is ta do. In the conſtruction of powers originally in their 
nature legal, courts of equity muſt follow the law; be the 
conſideration ever ſo meritorious : for inſtance, powers by 
a tenant in tail, to make leaſes under the ſtatute, if not 
executed in the requiſite form, no conſideration ever fo 
meritorious will avail. So with reſpeQ to powers under 
the civil-liſt act, powers under particular family entails, 
as the caſe of the Duke of Boſton, c. equity can no 
more relieve from defects in them, that it can from defects 
in a common recovery. The principle upon which the 
rule of conſtruction in theſe caſes is founded is, that there 
is nothing to affect the conſcience of the remainder man. 
Therefore; it is difficult upon principles to maintain any diſ- 
tinction between equitable and legal execution of powers. 
In the caſe of the Earl of Bath, abroad, where it was re- 
quired that the power ſhould be executed by ſix witneſſes, 
three of which were to be peers of the realm, there being 
no peers there, if he had got fix other people to ſign and 
ſeal, and conform to the requiſites of the power, it might 
have been good on account-of the impoſſibility of execut- 
ing it in any other way; but there is no impoſſibility in 
the preſent-caſe; eee. TOUR IS en 
We come then to the conſtruction of the preſent pow- 
er, and to ſay whether the will of Lord Bath is a good ex- 
ecution of it. As to that queſtion, in conſtruing wers, 
there have, as I ſaid before, been fome pretty narrow ca- 
les; but I think, as being a ſpecies of property, they ſhould 
be conſtrued liberally. Hibbett verſus Lee, in Hob. 312. is 
a very proper deciſion As to the caſe of Dormey verſus 
Thurland, 2 P. Williams, 506. it goes a great way. Phere, 
2 power was given by will, or any writing in nature of a 
will, ſealed and atteſted by three or more — to 
| aron 


AC ICE" ih er Reo er. — Lan 


— 


"2% 
— oY 
s 


2 — —v— 2 
— 1 4 * . — 
Nr pom y " recs 
— — nee FED — a 


PT 


3 


r. 


— 


— 


EC Tara, 


—— 


S „„ I EONS 
-. 4 8 be n 
CS OSS 


D "43: 1 . 3 


3 n N 


268 Hhaſter Term 15 Geo. 3. B. R. 


1775: Bare and Feme, to charge the premiſſes with 20007. upon 
the death of either firſt: the huſband died firſt, and by 
Ear of vill under his hand, atteſted by three witneſſes, but not ſeal- 
* read, charged the premiſſes with 20000. It was there ſtrong- 
E | verſus ly contended that the will was a ſufficient execution of the 
PvLTEZNEY- power, being made according to the ſtatute of frauds. 
Lord King was of opinion, that it was a good execution 
of the power, becauſe by will; and I own I ſhould incline 
to that opinion. But it was determined by the judges of 
R#Bethit it was not; N ous ohh TT | 
There are two caſes however, that were lately decided 
in the Houſe of Lords, which have been conſtrued more 
liberally. The firſt is a cafe of the Kart of Ro/commen a- 
gainſt Fowkes, on the 3d April, 1745, on an appeal from 
Ireland. Fiwtes and his wite made a ſettlement of the wife's 
eſtate, with a power to the wife on contingencies which 
happened, in theſe-words, ** by any writing under her hand 
and ſeal atteſted by two credible witneſſes, notwithſtand- 
© ing her coverture, and-as if ſhe was ſole and unmarried 
** and bv the ſame or any other dzed, notwithſtanding her 
s coverture, to grant, limit, and appoint, &c.” She, by 
will duly executed, without reference to her power, deviſ- 
[ik ed her lands within that power, and the. queſtion was, 
[| *© whether the power was well executed by the wi. The 
4 court of Common Pleas in Ireland, certified to the court 
| of Chancery that it was; and ſo the Houſe of Lords here 
4 adjudged it according to the opinion of the - judges who 
attended. Now there were only two witneſſes ;' it was to 
be“ by the ſame,” or. any other deed.” It was con- 
| tended theſe words did not apply to a will; but they laid 
| hold of the words any writing.” 


| 
| 


ol 


* 


There was another caſe from Ireland laſt year in the 
| 3 Houſe of Lords, which was determined according to the 
iy Lo cf lord Opinion of the judges who attended * It was a power to let 
1 Nettcrwille, and leaſes for any time not exceeding 31 years or three lives to 


Sir Charles Bur= commence in poſſeſſion. The execution of the power was a 


— 


ton verſus Mar- 


ſhall. grant of a leaſe for 31 years or three lives, whichever ſbould 


laſt lengeſt. This, it was contended, was in manifeſt oppoſi- 
| tion to the power: becauſe, inſtead of being a leaſe for one 
| | | or ot! of the terms expreſely as the power directed, it was 
| | à leaſe for one or other, as chance ſhould direct. But ac- 
| cording to the opinion of the judges preſent, it was a good 
| execution of the power for 31 years; and they rejected the 
| words „three lives.“ The doctrine of theſe authorities 
applies only to caſes, where there are no words to lay hold 
of. But the difficulty in the preſent caſe is, that there are 
no words to lay hold of. The firſt requiſite which the power 
preſcribes 
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—— 


preſcribes is impoſlible to be performed by will; which is, 


1775. 


that it ſhall be by joint deed of Lord Bath and his ſon. Now — — 


EAuL of 
DARLING- 


there cannot be a joint will, It is true the ſurvivor has the 
ſame power. Pur then it is emphatically reſerved to be 
executed by deed: Now the word deed in the under- 
ſtanding of law has a technical ſignification, to which a wil 
is in no reſpect applicable. If any words had been thrown in, 
ſuch as writing, inſtrument, or other term of a general 
comprehenſive meaning, it might have been fair to have 
taken advantage of it in favour of the intention. But here 
are no ſuch general words, nor any meritorious conſidera- 
tion. If there were, it might have fallen within the rea- 
ſoning of Tollett verſus T o/lett, 2 P. Williams, 489. and all 
the other caſes which ſay that in the execution of powers 
for a meritorious conſideration, it is not neceſſary ſtrictly 
to adhere to the preciſe form. But thoſe very caſes ſhew, 
that where there is no meritorious conſideration, the inten- 
tion of the perſon who creates the power cannot properly 
be fulfilled, unleſs the form is ſtrictly purſued. Therefore 
in this caſe there does not ſeem to me a poſſibility of ſay- 
ing that a will is a deed within the terms of this power; 
and whatever the conſequence may be, as we are very 
clear in our opinion, the juſtice of the caſe requires that 
we ſhould deliver that opinion new, and certify according- 
ly.—The certificate was in theſe words: 


% Having conſidered the above caſe and heard counſel on both ſides, May 


ve are of opinion that the power given by the declaration of the uſes of 
© the recovery abovementioned was not duly executed by the will of the 
late Eail of Bath: and conſequently, that only the reverſion in fee of 
che premiſſes comprized in the ſaid recovery, paſſed by his ſaid will.“ 


PIERRE verſus BARTRUM. 
HIS cauſe came before the court upon a demurrer 


to a declaration in debt, brought by the plaintiff, as 


chamberlain of the city of Exeter, againſt the defendant, for 
ſlaughtering two oxen within the city of Exeter, contrary to 
a by-law made bythe mayor and common councilot Exeter, 
under a general power given them by charter, ans 3 Elix. 
to make by-laws. The terms of the by-law were as follow: 
That no butcher or other perſon-ſhould within the walls 
of the ſaid city ſlaughter any beaſt, upon pain to forfeit for 
every bull, ox, cow, or heifer ſo ſlaughtered as aforeſaid, 
the ſum of 40s. and for every other beaſt io ſlaughtered as 
atorclaid, the ſum of 20s. And that no butcher or other per- 
ſon ſhould keep any ſwine within the. walls of the ſaid citv, 
nor any ſtinking filth, garbage, or annoyance, within his 
houſe, curtilage, orbackſide, upon pain to pay for everytime 
tuch butcher or other perfon ſnould ſo offend, the ſum of l. 
| The 
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The declaration charged the defendant to have had no- 
tice of the ſaid by-law :. but did not ſtate him to be free 


of the city of Exeter. 
Mr. T. Cowper, in ſupport of the demirrer, tie 


that this by-law was void; 1ſt, as being in #Fe/traint of 
trade : and adly, becauſe it dad perſons who were not 
free of the city, without any cuſtom ſhewn to Warrant it. 


The prohibition is againſt ſlaughtering any ox, bull, or 
cow, within the walls of the city of Exeter. This is a 


common law right, and nothing but a cuſtom can con- 


troul it. If there were ſuch a cuſtom the defendant no 
doubt, if he choſe to reſide there, would be bound to 
take notice of it. 

But without ſuch a cuſtom ke is not, becaule he has 
no means of knowing that ſuch a by-law exiſts. 

Serjeant Glynn, contra, inſiſted that this by-law was not 
in reſtraint of trade; if it were, he agreed the objection 


would hold. But the prohibition in this caſe was a nui- 


ſance at common law, and alſo by fat. 4 H. J. c. 3. and 
inſtanced ſimilar by-laws in Lendon, againſt executing the 
trade of a butcher in Cieapſide, and againſt brewers and 
tallow-chandlers in cloſe parts of the city. As to the ſup- 
poſed ignorance of the party, he ſaid it was an eſtabliſhed 
rule of law, that whoever comes to reſide in any place, is 
for the time being ſubject to the local juriſdiction of ſuch 
place: and therefore all the inhabitants within the limits 
of a corporation, are liable to the laws made by them for 
the good government of the community, even if not ad- 
mitted to the freedom of it. 

Lord Mansfield. This is a very clear caſe. The by- 
law in queſtion is not a reffraint of trade, but only a re- 


gulation of it in this particular city: and it is made in con- 


firmation of the act of parliament which has been menti- 
oned. As to the objection that the defendant was a 
ſtranger, what my brother Glym has ſaid is a compleat 
anſwer to it ; namely, that he is an inhabitant pro fac vice, 
and conſequently is bound by the fame regulations as the 
other members of the corporation are. Therefore I am 
of opinion that the by-law is good, and that the demur- 
rer muſt be over- ruled. 

Aſtan Juſtice. I am entirely of the ſame opinion. The 
defendant is ſubje ct to the local government of the corpo- 
ration, though he is not a member of it. As to the by- 
law itſelf, it is e not a reſtraint of trade, but a re- 

gulation 
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op” only ; and [I think a reaſonable one, and there- 1775. 
ore it ſhall bind the inhabitants. | mp rr: 4 
* CE 


Wiiles and Aſhhurſt Juſtices, were of the ſame opinion. e, 
Demurter over-ruled. BAATRUA. 


DExyx, ex dim. WILLIAM BuRTon and Friday, 
MiIcHAEL BuR TON, verſus CATHARINE * 
| BURTON. | 
IN eje&ment a verdi&t was found for the plaintiff, ſub- 
ject to the opinion of the court, upon a ſpecial cafe, 
the material facts of which were in ſubſtance as follow: 
That the teſtator, William Burton, was ſeiſed in tail ge- 
neral of an eſtate called Owlerton,” in the county of York, 
ſubje& to an eſtate for life therein to one Margaret Bam- 
forth widow, for her jointure, and ſubject alſo to an eſ- 
tate for life therein to his wife, for her jointure. He 
alſo was ſeiſed of an eſtate for life in.the manor of Wad/- 
ley in the ſaid county, with remainder to his children, on 
the body of his ſaid wife to be begotten, for ſuch eſtates 
and in ſuch proportions as he ſhould by deed or writing, 
or by his laſt will appoint. He was allo ſeiſed of ſeveral 
other lands and premiſes. He had by his faid wife five 
ſons, George, Fon, William, Michas, and Robert, and 
two daughters. He was likewiſe poſſeſſed of a conſide- 
rable real and perſonal eſtate : and being ſeiſed as afore- 
ſaid, . by his will bearing date 24th June, 1761, amongſt 
other things deviſed as follows: | 
* I give, deviſe, limit, direct and appoint unto my ſe- 
* cond fon 70% Burton, his heirs and aſſigns for ever, all 
© that the manor of Wauſtey, in the pariſh of Ecclesfield, 
* in the county of York, &c. Provided always and up- 
* on condition nevertheleſs, and it is my mind and will, 
“e that if it ſhall fo happen that my eldeft ſon George 
* Bamforth Burton ſhall die in the life-time of my ſaid fon 
Join Burton, without leaving any iſſue of his body then 
« living, and by reaſon thereof the manor of Owierton, 
ce in the ſaid pariſh of Sheffield, and other the eſtate now 
< ſettled in jointure upon Margaret Bamforth, of High- 
« houſe aforeſaid, widow, of which my ſaid fon George 
% Bamforth Burton will become ſeiſed in poſſeſſion at the 
e death of the ſaid Margaret Bamforth, in caſe he ſhall 
*© be then living, ſhall deſcend and come to him my ſaid 
* fon John Burton, that then and in that caſe I give, de- 
<' viſe, limit and appoint the ſaid manor of Weaaſlzy, with 
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the rights, members and appurtenances thereof, and the 


ſaid capital meſſuage or manor houſe, with the out- 


| houſes, lands, tenements, and hereditaments, herein 


before given, deviſed, limited, and appointed unto my 
ſaid ſon John Burton, and his heirs, unto and to the uſe 
and behoof of my ſons William Burtin, and Michael 
Burton, their heirs and aſſigns for ever, equally to be 
divided between them ſhare and ſhare alike, to take 
as tenants in common, and not as joint-tenants; PRO- 
VIDED always and upon this further condition never- 


 thelefs, and it is my mind and will, that if it ſhall fo 


happen that both of them my ſaid ſons George and Jen 
ſhall die in the life-time of my ſaid fon William, with- 
out leaving any iſſue of their or either of their body or 


bodies then living, and by reaſon thereof the ſaid ma- 


nor of Owlerton, and the ſaid eſtate ſettled in jointure 
on the ſaid Margaret Bamforth as aforeſaid, ſhall deſcend 
and come to him my ſaid fon William Burton, then and 
in that caſe I give, deviſe, limit, and appoint the ſaid 
manor of Wadſiey, with the ſaid capital meſſuage, 
lands, tenements, and hereditaments, herein before li- 
mited and appointed-unto my ſaid ſon Jon, unto and 
to the uſe of my ſaid ſons Michael Burton and Robert 
Burton, their heirs and aſſigns for ever, equally to be 
divided between them ſhare and ſhare-alike, to take as 
tenants in common, and not as joint-tenants. PRO vi- 
DED further and upon condition nevertheleſs, and it is 
my mind and will, that if it ſhall happen that they my 
ſaid ſons George, John, and Wil iam, ſhall all of them 
happen to die in the life-time of my ſaid ſon Michael, 
without leaving any iſſue of their or any of their body or 
bodies then living, and by reaſon thereof the ſaid manor 
of Owlerton, and other the ſaid eſtate ſettled in jointure 
on the ſaid Margaret Bamforth ſhall deſcend and come to 
him my ſaid fon Mieſael, then and in that cafe, I give, 


deviſe, limit, and appoint the ſaid manor of Madſiey, 


with the manor-houle, Ec. and all the, other meſſua- 
ges, lands, tenements, and hereditaments, herein he- 
fore limited and appointed to my ſaid ſon Join, unto 
and to the only uſe and behoof of my ſaid fon Raber! 
Burten, his heirs and aſſigns for ever.” 


That George Bamforth Burton died without iffue, in Ju 


h,-1762, in the life-time of the teſtator; who died on the 


9 


19th of May, 1764, without altering, or revoking his will; 
whereupon Fon his ſecond ſon entered into poſſeſſion of 


the manor and eſtate in N edſley, and continued to re- 
po | | ceive 
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EL 


ceive the rents and profits thereof 'till his death on the 


11th November, 1772 : and by his will dated Fay, 1770, 


gave all his eftate to the defendant Catharine Burton his 
wife, and left iſſue only one daughter. The queſtion for 
the opinion of the court was, Whether William Burton and 
Michae] Burton, the leſſors of the plaintiff, are intitled to 
the ſaid manor of Wadfley, and the capital meſſuage an 
eſtate called Wadſley-Ha!l Farm, or not ? 8 
Mr. Davenport for the plaintiffs, ſtated the queſtion to 
be, Whether upon the death of George, William and Mi- 
chael Burtun were entitled to the manor of Wadſley, in the 
life-time of on; and inſiſted they were.— The queſtion 
is a queſtion of intention; and upon the plain conſtructi- 
on of the will, it is clear that the teſtator meant to keep 
the eſtate of Wadſley and the eſtate of Owlerton, from 
uniting in any one ſon, except Robert the youngeſt. If ſo, 
it would be a forced conſtruction to ſay, the words “ deſ- 
* cend and come, mean an actual“ coming into poſſeſſion :*? 
becauſe in that caſe, if George had died on one day, and 
the jointreſs the next, the eſtates would have united in 
John ; and then even if Join had died without iſſue, the 
younger brothers never could have taken; becauſe his 
widow would have been intitled. Therefore upon the 
plain conſtruction of the words, and the clear intention of 


the teſtator, the plaintiffs are each entitled to a moiety of 


the manor of Wadſley, | 
Mr. Tooker contra. The queſtion is, Whether the fa- 
mily of Join ſhall in any event loſe the manor of Wadſiey, 
*nll they get the poſſeſſion of Owlertm ? and he inſiſted 
they ſhould not. The intention of the teſtator was to give 
a permanent proviſion to Fokn, and in the event of his 
elder brother George dying without iſſue, to make that 
proviſion better, by ſubſtituting the manor of Owlerton for 
that of Wadſtey. If fo, the conſtruction muſt be, that the 
eſtate at Owlerton muſt come into poſſeſſion before the de- 
viſe over of Wadſley to the plaintiffs can take place, and 
conſequently 'till that event happens they are not intitled. 
Lord Mansfield. Upon the words of the will there are 
two branches of contingency : iſt, “ If it ſhould ſo hap- 
** Pen that George ſhould die without ifſue in the life-time 
* of Jon; and 2dly, “ if by reaſon thereof the lands 
** in jointure ſhould deſcend: and come to 5e But 
what creates the puzzle and doubt is, that there are two 
ways in which the expreſſion deſcend and come,” may 
de conſirued, 1ſt, It may mean a coming into poſſeſſion 
in oppoſition to the outſtanding jointure. If there were no 
other 
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7, 1775. other way of anſwering this proviſo, it would be very 
4 — — ſtrong in favour of the defendant. But it may likewiſe 

* mean, if in fact it ſhall deſcend and come; which is the 

Box Ton. caſe that has happened. To be ſure, if at all events the 
eſtate in jointure muſt have come to John, there would 
|| have been no occaſion for inſerting this proviſo. But it 
5 was in the power of George to have barred all the remain- 
3 ders if he had lived, and to have prevented the eſtate 
þ from coming to Fo/n, at all. On the other hand, the 


| [; circumſtance of the teſtator beginning with the ſecond ſon 
1 in his deviſe of the Wadſley eſtate is material. We will 
1 think of it. | 8 
| Afterwards, on the 28th May, in this ſame term, Lord 


1 Mansfield after ſtating the caſe, delivered the opinion of 
_ the court as follows : | | 
4 Ihe queſtion is, Whether upon the death of Geerge in 
the life-time of the widow, 70 has loſt the poſſeſſion of 
the manor of Wadſley ? 5 | 
- Firſt, to conſider it upon the words of the will, there is 
expreſsly a double contingency, upon which the eſtate of 
Wedſley is given over: For not only George was to die 
without iſſue, in the life-time of John; but the lands in 
jointure, namely, the eftate of Owwlerton, were to deſcend 
and come to him. Now there are two ways by which 
19 theſe lands might have been prevented from coming to 
— 1 | Jon. 1ſt. George, if he had ſurvived the teſtator, might 
vi by a fine have barred the eſtate tail. And 2dly, with the 
conſent of the jointreſs he might have barred the whole 
by a common recovery. However in fact the eſtate at 
Orolerten did deſcend and come to Jon. But it did fo, 
while the jointreſs was in poſſeſſion. Was he then to. loſe 
Wadſley during her life, and ſo have nothing at all in the 
intermediate time? Moſt certainly that could not be the 
Intention of the teſtator. His view was plainly this : that 
[| the eſtates of Wadſiey and Owlerten ſhould not go together; 
14 but that whenever the ſecond or any other ſon ſhould be- 
11 | come the elder by the death of his brother, or brothers, 
| I and for want of iſſue on their part, the eſtate at Ow/erton 
l ſhould deſcend to ſuch ſecond or other fon, then Wadſicy 


| | . 0 5 

| was to be a proviſion for the next brother in ſucceſſion, ac- 
j cording to the directions of his will. But he clearly never 
BY 

' 


wg me ů — — - 


| meant that ſuch elder ſon ſhould loſe Wadſiey, till he came 

1 | into poſſeſſion of Owlerton, BS See | 

' 8 | Therefore upon the words of the will, ſtrongly ſupport- 
ed by the intention of the teſtator, we are all clearly of opi- 

| | 4 | nion, 
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nion, that the contingency upon which the eſtate of Wadfley 1775. 
was to paſs from Fon to the plainuffs, muſt happen upon — 
the eſtate at Owlerton, coming and deſcending to Fohn in poſ- BY*Tox 


verſus 


ſeſſion, ; Bux TON. 


Judgment for the defendant. 


PE AE E verſus OLDHAM, in Error. Same day. 


RR O R from the Common Pleas in an action of 7 am thoroughly 
flander, in which the phaintiff, now the defendant e tar 
5 > ES EE. vis are guiliy 
in error, declared, that upon a colloguium of and concern-junmuerdo of the 
ing the death of one Daniel Dolly, the ſaid Tamas Peake death :f D. D.) 


and rather than 


ſaid to the ſaid James Oldham, 5* you are a bad man, and 1 „% , 

& om thoroughly convinced that you are GUILTY, (meaning but a 3 

©« guilty of the murder of the ſaid Dolly, and rather than _— I will 

ce you ſhould want a HANGMAN, I would be your EXECU- 53% 

© TtoNER.” And being apprized that the ſaid words were 

actionable, and interrogated how he would prove, what 

he ſaid, anſwered, that he would prove it by Mrs. Har- 

% vey.” 2. You are a bad man, and I am thoroughly convinced 

that you are GUILTY (innuendo ut antea and rather than 

you ſhall want a KANGMAN [would be your EXECU TIO N= 

ER. Being interrogated how he could prove the ſaid 

James Oldham guilty of the murder of the ſaid D. Dolly, ; 

he replied, © I can prove it by Mrs. Harvey.” 3. You 

are GUILTY,” (innuendo ut antea) and I will prove it.“ 

4. [ am thoroughly cartvinced that you are Gui *, 

(meaning guilty of the death of Daniel Dolly,) and rather 

than you ſhould go without a HANGMAN I will HAN G you. 

5. You are GUILTY,” imuende ( guiliy of the murder of Yu are guilty 

the ſaid Dolly.) By reaſon whereof, and to clear his cha- (##nuend of the 

racter, the ſaid Famer Oldham was obliged to procure, and 8 5 

did procure, an inqueſt in due form of law to be taken verdict, a 

on the body of the ſaid Daniel Dolly. 7 3 2 
Upon not guilty pleaded, the jury found a general ver- n 

dict upon all the counts; with 500. damages were only of 
The defendant firſt moved for a new trial in C. B. which the 44. 

was refuſed; and afterwards in arreſt of judgment, which h 

rule was likewiſe diſcharged by Gould and Bleck/tone Juſ- 

tices.  (Abſentib. De Grey Chief Juſtice, and Nares Juſ- 

tice.) -. 8 ITT Dos Nb 

Mr. Davenport for the plaintiff in error, objected to the 

4th and sth counts of the declaration, as containing no 

tufficient ground of action. 1ft; Becauſe the words there 

laid are not ſcandalous in themſelves. adly. Not relatively. 
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1775. ſo, by reference to any. prefatory matter before ſtated: 
— and conſequently not capable of being made ſo by any 
'PzarB ſimmende. Ps 5 1 
Gn iſt, The words, ** you are guilty,” have no determin- 


ate meaning at all, without fpecifying ſome act or charge 
to which they are referable, and therefore moſt cleaily 
not actionable in themſelves. 2d. The colloquium laid is 
only a co/loguium of the death of D. Dolly, not of an un- 
timely or violent death, or that he died by the hands of 
the defendant, and therefore cannot by an innuendo be ex- 
tended to a charge of murder. In Miller verſus Buckden, 
2 Bulſtrode 10. 1 1. ſaying of the plaintiff, you was the 
% cauſe of the death of Dowland's child, and I will ſwear 
te it on a book,” were held not actionable, as being too 
general. 80 here, the charge is only general, viz: 
Tou are guilty,” without naming any crime or offence. 
If ſo, ſuch general charge cannot be extended by any in- 
nuendo. For an innuendo is only explanatory of ſome pre- 
fatory matter before expreſſed. 4 Rep. 20. Yelv. 21.6. 
C. Fenk. Cent. 302: caſe 72. 4 Rep. 17. 

3dly, There is no ground of ſpecial damage; for it 
was not compulſory on the plaintiff to have an inquiſition; 
nor could any expence on his part attend it; for the coroner 
could take nothing. Therefore the two latter counts being 
clearly bad, the judgment of the C. B. ought to be reverſed. 

Mr. Buller for the defendant, was ſtopped by lord Mans- 
field, as being unneceſſary to give himſelf any trouble. 

Lord Mansfield. It is much to be lamented, that in any 
ſort of action, the mere inattention orſlip of counſel, who are 
not always ſufficiently attentive upon what count the verdict 
is taken, ſhould be fatal to the party; contrary to the truth 
and juſtice of the caſe, the opinion of the judge upon the 
merits: who tried the cauſe, and the meaning of the jury 
who pronounced the verdict. However in civil caſes the 
rule moſt certainly is ſettled, that where a verdict is taken 
generally and any one count is bad, it vitiates the whole. It 
has always ſtruck me that the rule would have been much 
more proper to have ſaid, that if there is any one count 
to upport the verdict, it ſhall ſtand good, notwithſta nd- 
ing all the reſt are bad. In criminal caſes the rule is ſo; 
and one cannot therefore but lament that the reverſe is 


adopted in civil caſes; becauſe it is as it were catching 
juſtice in a net of form. However this conſideration will 


make the court lean againſt ſetting aſide a verdict upon 
ſuch an objeQion without very good reaſon, that is, with- 


out ſome apparent manifeſt defect; more eſpecially in a 


- calg 
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caſe like the preſent, where the words have appeared to 
the jury to be ſo ſcandalous as to induce them to give a ver- 
dict with 500. damages, and where that verdi& has re- 
ceived the ſanction of the court in which the action was 
brought, by their refuſing to grant a new trial upon an 
application to them for that purpoſe. 

Let us conſider then, the grounds upon which the de- 
claration in the preſent caſe is attempted to be impeached. 
Two of the counts are objected to, viz. the 4th and laſt. 
In the 4th it is ſaid thus, I am thoroughly convinced 
ce that you are guilty;“ innuendo, that you are guilty of the 
death of the ſaid Daniel Dolly, “ and rather than you 
& ſhould go without a hangman I will hang you.” Upon 
this count it is argued, that there are many innocent ways, 
by which one man may occaſion the death of another; 
therefore the words guilty of the death,” do not in them- 
ſelves neceſſarily import a charge of murder; and conſe- 
quently, as no particular act is charged which in itſelf a- 
mounts to an imputation of a crime, the words are defec- 
tively lad. What? when the defendant tells the plain- 
tiff © he is guilty of the death of a perſon,” is not that a 
charge and imputation of a very foul and heinous kind ? 
Saying that ſuch a one is the cauſe of another's death, as 
in the caſe in 2 Bulſtr. 10, 11. is very different; becauſe 
a phyſician may be the cauſe of a man's death, and very 
innocently ſo ; but the word“ guilty,” implies a malici- 
ous intent, and can be applied only to ſomething which is 
univerſally allowed to be a crime. But the defendant does 
not reſt here; on the contrary, in order to explain his 
meaning he goes on and ſays, and rather than you 
* ſhould be without a hangman, I will hang you.” Theſe 
words plainly ſhew what ſpecies of death the defendant 
meant, and therefore in themſelves manifeſtly import a 
charge of murder. | 
The innuends to the words of the next count is, that 
they mean guilty of the murder of Daniel Dolly, and 
the jury by their verdict have found the fact; namely, 
that ſuch was the meaning of the defendant. But that 
is not all; for the jury find a ſpecial damage ſuſtained by 
the plaintiff in being obliged, in conſequence of the charge 
ſo made by the defendant, to have an inqueſt taken on 
the body of the deceaſed. yo | 

What? After a verdict, ſhall the court be gueſſing and 
inventing a mode, in which it might be barely poſſible for 
theſe words to have been ſpoken by the defendant, with- 
vut meaning to charge the plaintiff with being guilty of 
murder? Certainly not. Where it is clear that words are 
| 5  defefiively 
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1775. defeively laid, a verdict will not cure them. But where, 
mw from their general i import, they appear to have been ſpo- 
3 5 - ken with a view to defame a party, the court ought not 
Orp. to be induſtrious in putting a conſtruction upon them, dif- 
ferent ſrom what they bear in the common acceptation and 
meaning of them. 
F ami furniſhed with a caſe founded in ſtrong ſeuſe and 
reaſon in ſupport of this opinion; the name of it is Ward 
v. Reynolds, Paſ. 12 Ann. B. R. and is as follows: The 
defendant ſaid to the plaintiff, © I know you very well; 
© how did your, huſband die?“ The plaintiff an{wered; 
* as you may, if it pleaſe God. » The defendant repli- 
ed, “ no; he died of a wound you gave him.” On not 
guilty, there was a verdi& for the plaintiff; and on a mo- 
tion in arreſt of judgment, the court held the words ac- 
tionable; | becauſe, from” the whole frame of them, they 
were ſpo hen by way of imputation. And Lord Chief Juſtice 
Park, | faid, ** It is very odd, that after a verdict a court 
* of juſtice ſhould be trying whether there may not be a 
& poſlible caſe in which words ſpoken, by way of fcandal 
might not be innocently faid. Whereas, if that were 
Cin truth the caſe, the defendant might have juſtified, 
* or the verdict would have been otherwiſe.”? So here, 
if ſhewn to be innocently ſpoken, the jury might have 
found a verdi& for the defendant ; but they have put a 
contrary conſtruction upon the words as laid, and upori 
the laſt count have found that the defendant meant a charge 
of murder: Therefore I am of opinion that the Judgment 
of C. B. muſt be affirmed. 
Alia, V. illes, and e Juſtices, of the ſame opinion. 
| Judgment affirmed. 


Same lay. CHAPMAN, EX dim. STAVERTON, werſus 
| EMERY. 


One, after mar- IN ejeAment, a vergit was found for the plaintiff, ſub- 
As I m=_ a | jeck to the opinion of the court upon the following caſe: 
ee e By indentures of leaſe and releaſe the 3d and 4th of 


u pon himſelf for OFober, 1759, between Richard Emery, 2800 the defen- 
3 7 dant Mary his wife on the 6ne patt, and Deodatus Staver- 
ton of the other part, the ſaid Richard Emery made a mort- 


life, remainder 
to their iſſue in gage in fee of the premiſes i in queſtion to the ſaid Deadatus 


tail; and three 
yearsafterwarCs Staverton, for ſecuring the payment of 950), by annual 


mortgages the inüalments, the laſt of Which was to be made on the 4th 


premilesto B, with 'A * covenant o levy a fine to the 

who was told of October, l 776, to! J 

there was ſuch 8 

ſettlement. The ſettlement is void, a5 againſt the mortgagee, within _= mg: 27 EI. c. 4. 
l. f ; N ute 
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uſe of the ſaid Deodatus Staverton; but no fine was levied, 
nor were the ſaid indentures of leaſe and releaſe ever ex- 
ecuted by the defendant Mary. That Deadatus Staverton 
died January 13th, 1771, leaving the leſſor of the plain- 
tiff his heir at law. | | 

That by indentures of leaſe and releaſe, 28th and 29th 

March, 1766, between the faid Richard Emery and Mary 
his wife of the one part, and Thomas Plummer and Foſeph 
Turner of the other part; the ſaid Richard Emery in con- 
ſideration of ten ſhillings, and for divers other good cauſes 
and conſiderations, conveyed the ſaid premiſſes to the faid 
Tomas Plummer and Joſeph Turner, in truſt for the ſaid 
Richard Emery for life, remainder to his wife for life, re- 
mainder to the iſſue cf the ſaid Richard Emery, and Mary 
his wife in tail; and in default of# iſſue, remainder to the 
right heirs of the ſaid Richard Emery in fee, which faid 
indentures were executed by all the parties thereto. 

It was proved that the above 750). was part of a ſum of 
1200), agreed, by the ſaid Richard Emery, to be paid to 
the ſaid Staverton for the place of carver to the lord mayor 

of Londen; and that while the negociation for the purchaſe 
of the ſaid place was carrying on, the ſaid Deodatus Sta- 
verfon, and alſo the leſſor, were adviſed by T homas Gates, 
that the ſaid Deodatus Staverton ought to be careful in what 
he was about ; for' that he the ſaid Gates believed that 
' Richard Emery had made a ſettlement of the eſtate intend- 
ed to be mortgaged, upon his wife and children; for that 
Emery's wife had told him the eſtate was ſettled upon her 
and her children: that the faid Richard Emery denied hav- 

ing made ſuch ſettlement, but the negociation for the pur- 
Chaſe of the ſaid place was ſtopped twice or thrice on that 

account, | 2 7 
It was alfo proved, that the faid Deodatus Staverton, 
who was in a declining ſtate of health, bad, during the 
negociation for the purchaſe of the ſaid place, frequently 
declared that he would not fell his ſaid place to any perſon 
except the ſaid Richard Emery: That as the ſaid Deodatus 
Staverten grew worſe and wotſe in his health, he was glad 
to take the ſecurity as it was, and ſo the firſt mentioned 
indentures were exccuted. | S 

The queſtion was, whether, under the circumſtances of 
this caſe, the leffor of the plaintiff is entitled to recover 
the premiſes im queſtion ? 3 | 

Mr. Whitchurch for the plaintiff ſtated the queſtion to 
be, Whether the leaſe and releaſe of the 28th and 29th 

of March, 1766, were not à voluntary conveyance, W's 
| tae 
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the ſtatute 27 El. c. 4. and therefore void as againſt the 


-mortgagee, under whom the leſſor of the plaintiff claim- 


Vi de 5 Rep. 
60. S. P. ad- 
Judged. 1 Eg. 
Caſ. Abr. 334. 
Tonkins v. ir. 


ed; He inſiſted it was; that the ſtatute had always re- 


ceived a liberal conſtruction, and cited 3 Rep. 82. T wine's 
caſe. Moore 615. Cro. El. 444. 2 Pex. I. 24%, That 
the notice found made no difference. 5 Rep. 60. ö. Caſes 
in Canc. temp. Lord King, 65. 

Serjeant Sayer for the "defendant contra, inſiſted, that the 
fat. 27 El. c. 4. related only to purchaſers; and that a 
mortgagee was not a purchaſer within 27 Bbc 4. The 
purchaſers there ſpecified are purchaſers in fee ſimple, fee 
tail, for life or years, and muſt be either abſolute or con- 
ditional purchaſers. But a mortgagee can hold the eſtate 
only *till the debt is paid: therefore not a purchaſer within 
the meaning of the ſkatuge, But ſuppoſing he was, yet 
here, the wife did not join, nor was any fine levied. 2dly, 
The mortgagee in this caſe had full and ſufficient notice, 
and no pretence or circumſtance of fraud appears; on the 
contrary, the ſettlement was three years prior to the mort- 
gage; therefore could not have been made with a view to 
defeat it. He cited Townſend v. Windham, 2 Vez, 10. 
where Lord Hardwicke ſaid, * If there is a voluntary 
* conveyance of a real eſtate or chattel intereſt, by one 
not indebted at the time; if ſuch voluntary conveyance 
e be for a child, and no particular evidence or badge of 
5 fraud to deceive ſubſequent creditors, it will be good, 
60 though the party afterwards become indebted.” _ 

Lord Mansfie'd, 1 rather doubt Lord Hardwicke 8 "fay-. 
ing that. Where a woman about to marry a ſecond huſ- 
band, makes a ſettlement of her eſtate upon the children 
by her firſt huſhand, ſuch ſettlement has been held good. 

Serjeant Sayer then ſuggeſted, that in fact the defendant 
had in conſideration of this ſettlement given up her inte- 
reſt in 1470/. South-ſea annuities for her life. But, Mr. 
Juſtice Millet who tried the cauſe ſaid, there was no evi- 
dence of it at the trial. 

Lord Mansfield. That would have been a very material 
part of the eaſe; and if upon enquiry the fact ſhould turn 
out to be really to, you may move 1 a new trial. But 
upon the caſe, as ſtated at preſent, no ſuch fact appears; 
and there is no doubt but a mortgagee IS A purchaſer. | 

As to the point of notice, it is held that notice makes no 


difference, becauſe it is of a conveyance made void by 


the ſtatute - 

* Suſpend the delivery of the poſtea for a few days, to ſee 
if you have any evidence that can couple the wife's giving 
up her annuity with the ſettlement made upon her and her 

children; 
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children; fo as to ſhew it was not a mere voluntary ſettle- 1775. 
ment, but made upon a ſufficient conſideration. — 
N. B. No ſuch evidence was ſupplied, nor any further Cnarman 


application made to the court afterwards, 232 
| Saturday 
FELL ver/us RILEY. —_ 


T was decided in this caſe, that the rule of Eaſter term, Warrant of at- 
] 15 Car. 2. which provides, That no warrant of at- t9rney to confeſs 
< torney for confeſſing a judgment executed by any per- 2 J*0gment by 
+ ſon in cuſtody, ſhall be of any force, unleſs ſome at- under 2 

on in cuſtody, ſha y force, unleſs ſome nde 
torney, for and on behalf of ſuch perſon in cuſtody, 7% 1 
* and expreſsly named by him, be preſent, to inform him 3 5 dvr 
© of the nature of ſuch warrant, c.“ does not extend ſent on his be- 
to caſes where the defendant is in cuſtody upon an execu- A 
tion; but only to caſes where he is in cuſtody upon meſne cuted. Vide 2 

proceſs. The court ſaid, the reaſon of the diſtinQtion. was Str. 1245. 
this; that where a man is arreſted upon meſne proceſs, the 
debt is not liquidated; and therefore under dureſs he may 
be prevailed upon to confeſs more than is really due. But 
upon an execution the debt is liquidated, and therefore the 
only purpoſe of the defendant giving a warrant of attor- 
ney in ſuch caſe is to procure his liberty. If indeed it could 
be ſhewn that a party, even in execution, had been pre- 
vailed upon to acknowledge a judgment for more money 
than was really due, the court would give relief under the 
circumſtances. Becauſe caſes of fraud and impoſition are 
exceptions to all rules whatſoever. But in the preſent 
caſe, the court obſerved there were no ſuch circumſtan- 
ces, and therefore diſcharged the rule for ſeiting aſide the 


judgment entered upon the warrant of attorney. 


BROWN wver/us BERKELEY. Tueſday, 
a 5 os | May 25. 


4 


4 H E plaintiff declared in an action of covenant A fot race is a 


upon certain articles of agreement for the ſum of game within the 
| flat. 9 Ann. c. 


20% laid between the plaintiff and the defendant, that the*, , 
defendant did not, within one month from the date of the 
agreement, find a man who ſhould carry on foot twenty-- 
four ſtone weight ten miles within fifteen hours time. To 


Mr. 


— — 
= 


this declaration the defendant demurred, 
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Mr. Buller, in ſupport of the demurrer, inſiſted that 
this was a wager within the „at. 9 Ann. c. 14. and there- 
fore void. For though the flat. 9 Ann. does not enumerate 
the different ſpecies of gaming mentioned in the fat. 16 
Car. 2. c. 7; yet it plainly has reference to, and includes 
them all under the general words, ** other game or games.” 
Therefore in Goodburn v. Marley, Str. 11 59. horſe racing was 
adjudged to be within the ſtat. 9 Ann. c. 14. though not 
particularly mentioned in it. If ſo, it muſt alſo extend to 
foot racer, for both are expreſsly named in the „fat. Car. 2. 

The only remaining queſtion then is, Whether this be- 
1ng arace againft time, and by one perſon alone, makes any 
difference? With reſpe& to which he cited Lynall v. 
_ Longbottom. 2 Wilſ. 36. where it was admitted by coun- 
ſel, that a feof race was within the /tat, 9 Ann. and adjudg- 
ed by the court, that as one horſe ſtarting alone, was a 
horſe race, ſo one perſon running alone, was a foot race. 

Mr. Davenport contra, contended that, at common law, 
all games were lawful ; and therefore if this contract was 
void, it muſt be made ſo by ſome particular ſtatute. It 
has never been decided that all wagers, upon every event 
or contingency whatever, are within the ſtatute of gaming. 
Wagers depending on play are not within the ſtatute, and 
cited 1 Salt. 344. Pope v. St. Leger, Jones v. Randall. 


ante 37. Farl of March v. Piget. 5 Bury. 2802. 


But it is ſaid, that a foot race is expreſsly prohibited by 
Net. 16 Car. 2. and that /tat. ꝙ Ann. c. 24. clearly has re- 
ference to it; and therefore, though a foot race is not 
particularly mentioned in this latter ſtatute, it is neverthe- 
lefs included under the general words, “ cher game or 
games. If ſo, there needed no act of parliament againit 
gaming or wagering policies, where there is no intereſt, 
nor againſt. many other games ſince prohibited, The ſta- 
tute ought expreſsly to have prohibited this ſpectes of con- 
tract, and not having done ſo, it remains, as it would 
have been at common law, a valid and good contract. 

The court took time to conſider. Afterwards, on Mon- 
day May 29th, Lord Mansfieid delivered the opinion of the 
court as fol'ows 812: e „ 1 

We took time to ſee if we could diſtinguiſh this caſe 
from Lynall v. Long bottom. 2 Wilſ. 36. cited in the argu- 
ment. We think there is no difference between them, 
and therefore there muſt be judgment for the defendant. 

74 el Judgment tor the defendant, 
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Rex verſus DUTCHEss of KINGSTON. 


Same day. 


R. Wallace had moved & on the part of the defen- * May 18th. 
dant, for a certiorari to be directed to the juſtices A certiorari 


of ayer and terminer, at Hicks's-hall, to remove into this does not lie to 
remove an in- 


court an indictment found againſt her, at the ſeſſions there, j;ament for fe- 

for bigamy ; and, upon the motion, the court granted the Jen from the 

writ, general ſefſions 
of oyer and ter- 


But now Lord Mansfield took notice to Mr. Wallace, miner, atHicks's 


that the motion was irregular. For a defendant has no Hall, without 
the on of 


right to remove an indictment of felony from Hicks's Hall, ne — 


without the conſent of the proſecutor; and in this caſe 
there was no conſent, therefore his Lordſhip ſaid the writ 
iſſued improvide, and muſt be ſuperſeded. 

Mr. Wallace ſaid, the only obje& of removing the in- 
dictment was for the purpoſe of her being bailed ; but per 
Lord Mansfield, the purpoſe for which it was intended, 
makes no difference.—The next day Mr. Wallace moved 
for a habeas corpus, Mr, Juſtice Aſton having granted a 
warrant for her apprehenſion (as had been ſettled amongſt 
the parties, as the propereſt method to be taken) upon a 
certificate of the indictment being found. 

The warrant and the return to it were read; and then 
Mr. Wallace moved to bail her. He mentioned the ſuit 
in the ſpiritual court, upon the proceedings there againſt 
Mr. Hervey, for jactitation of marriage, and alſo the pro- 
ceedings in Chancery relating to her marriage; all theſe 
proceedings were put into court, and entered as read. He 
obſerved, that ſhe muſt, at all events, be tried by her 
| Peers, as Mr. Hervey was now become Earl of Briſtol. 

Mr. Bearcreft, for the proſecutor, conſented to her be- 
Ing bailed, as there could be no doubt (he laid of her ap- 
pearance to anſwer to the indictment. 

Lord Mansfield. Though we ſhould undoubtedly have 
bailed her, it is better to take it as upon the conſent of the 
proſecutor; and ſhe mult be bound to appear in the Houle 
of Lords when required, to anſwer to the indi ment, as 
well as to appear in.this court. But as there is nothing 
againſt her in this court, her appearance here may be diſ- 
penſed with for the foture upon motion, without giving 
her the trouble of aua e here in court any 
more. 


Bail 
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17%. Bail was taken accordingly, herſelf being bound 1n 


— 4000 J. and each of her four bail in 1000 J. * 
— 
verſus 8 3 | 
DuTcnrss of ArkINS & Ux OR verſus HL. L. 
KinGsToN. | 


Aſſumpfit lies N aſſumpſit the plaintiffs declared againſt Charles Hill, 
_ e er being in the cuſtody, Cc. for that, Whereas James 


by an executor 


to pay a legacy Clarke, Sc. by his laſt will, &c. did give and bequeath to 
in contderation the plaintiff's wife, the ſum of 60l. Ec. and of his laſt will 
8 and teſtament, made the ſaid Charles Hill ſole executor, &c. 
and the ſaid Charles Hill took upon himſelf the burthen 

and execution of the ſaid will. And the ſaid N. and A. 

further ſay, that divers goods and chatte/s, Ac. afterwards, 

Sc. came to the hands of the ſaid Charles Hill, as executor 

of the ſaid F. C. which ſaid goods and chattels were more 

than ſufficient to ſatisfy and pay all the juft debts and /eracies 

of the ſaid F.C, Fe. of which the faid C. H. then and there 

had notice. By reaſon of which ſaid premiſſes, the ſaid 

Charles Hill became liable to pay to the ſaid N. and A. the 

ſaid ſum of 60/7. and being fo liable, he the ſaid C. in conſi- 

deration thereof, afterwards, &c. undertook and faithfully 

promiſed to pay to them the ſaid ſum of 60 J. whenever, 


To this declaration the deſendant demurred generally. 

Mr. Le Blanc in ſupport of the demurrer, objected, iſt, 
That the declaration was bad upon a general ground; 
namely, that no action on the caſe lies for a legacy iſfuing out of 


per ſong ty. 


* The recognizance was as follows :—England, Dutcheſs Dowager of 
Ring tor, who flands indicted by the name of Elizabeth, the Wife of Au- 
geſtus John Hervey, Eſq; is delivered to bail, upon a writ of hab gas corpus 
ad fubjiciendum, for her appearance in the court of our ſovercign lord the 
king, before the king himlelf at Neſtminſter, on the firſt day of the next 
term, and fo from day to day, until ſhe ſhall be diſcharged by the faid 
court, and not to depart the ſaid court without leave; and alſo for her 
appearance beſore our ſaid lord the king in parliament, to an'wer to an 
indictrnent againſt her for felony, whenever ſhe ſhall be the: eunto requi: - 
ed. | | 

Zy the Court, Bux ROW. 


have jaſerted this recognizance, verbatim, becauſe thete was found 
only a fingle inſtance of the like, (vis of a recognizance taken in this 
court to appear in parliament) which was that of the Earl of Orrery, ta- 
ken and acknowledged before Lord Chief Juſtice Pratt, on the 14th of 
March, 9 Gee. i. for his appearance in the court of our lord the king. be- 
fore the king himſelf at Feftminfter, on the firſt day of next term, and fo 
from day to day untit he ſhall be diſcharged by the ſaid cou't, and not to 
depart that court without leave, to anſwer to thoſe things which, 07 the 
behalf of our fa;d lord the king ſhall be objected againſt him; and alſo for 
his appearance from time to time, until he the ſaid Char/es Lord Orrery 
ſhall be diſcharged by due courſe of law, before our lord the bing in par- 
liament, whenever by our ſaid lord the king he ſhall be thereunto requir- 
ed, to anſwer to thoſe things, which on behalf of our ſaid brd the king 
ſhall be the: e objected ag: oft him. 


a 
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per ſonalty. Legacies are cognizable only in the ſpirituaa 1775. 
courts, which have a peculiar and excluſeve juriſdiction of — 
teſtamentary matters. This is expreſsly laid down in the 3 
caſe of Nicho!ſon v. Shearman, Sir Tomas Raym. 23. Sid. 2 
45. S. C. It is true, that in the report of this caſe by Sid. 
Twiſden juſtice is made to ſay, That in his time it had 
© been adjudged, that an action on the caſe lay for a le- 
« gacy payable out of land,” This doctrine of the exclu- 
five juriſdiction of the Eccleſiaſtical courts in caſes of le- 
gacies, is further eſtabliſhed in Dyer 264. pl. 41. II Med. 
145. Archbiſhop of Canterbury v. Willett, 1 Salk, 315. 
S. C. Moore 917. Lloyd v. Madox, © | 
But further, this court will not hold plea m any caſe 
where it cannot do ſubſtantial juſtice between the parties, 
Now it is a ſettled rule, upon a fuit inſtituted in the ſpiri- | 
tual court, againſt an executor for a legacy; that the le- 4 
gatee ſhall give ſecurity, to refund, in caſe of ſubſequent | 
debts; or a prohibition will lie. Knight verſus Clarke, cit- 
ed in 1 Vern. 93. 4. And if an executor were to pay 
without ſuch ſecurity, it would be a devaſtavit. There- 
fore, if an action could be maintained in this court, he | 
muſt at all events, in caſe of future debts, be liable de b9- 
nis propriis, which would be the greateſt injuſtice : for he 1 
has no poſſible means here of compelling ſuch ſecurity, nor g 
can the court oblige the legatee to refund. | 3 
Objeftion 2. Before a legatee can entitle himſelf to a 
remedy againſt the executar, it muſt be ſhewn that he has 
received aſſets ſufficient to anſwer all demands of a higher 
nature, In this caſe the declaration only avers, that more 
is come to the defendant's hands than is ſufficient to pay 
the teſtator's debts and legacies. But funeral expences are 
lo be firſt paid, about which the declaration is totally ſi- 
lent, Therefore, for want of a ſufficient averment, as to 
this point, the declaration is alſo bad, and judgment ought 
to go for the defendant. | 
Mr. Buller contra, for the plaintiff. Not a ſingle com- 
mon law caſe has been adduced to ſhew that this action 
will not lie: nor has any ſufficient reaſon been aſſigned, 
why the temporal courts ſhould not take cognizance of le- 
gacies, as well as the eccleſiaſtical courts. The only rea- 
lon attempted to be given in any of the books, is a diclum 
in Perkins, ſect. 486. namely, That it is to be intended 
ſpiritual men have better conſciences than laymen,” 
Sc. But this is clearly founded on the ſuperſtition of the 
times. On the other hand, the opinion of 7 wiſden juſtice, 
in Nicho/ſon v. Sharman, 1 Sid 46. goes ſtrongly to ſhew, | 
| that 
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1775. that the common law courts did originally hold plea in 
N caſes of legacy. He expreſsly ſays, Teſtamentary cau- 
ATEIN® 6 ſes did not originally belong to the ſpiritual courts, but 
© to the temporal courts and common law; and were 
proved before lords of manors, as they ſtill are in ſome 
& places. And there are many precedents in the books, 
5 eſpecially in the old books of entries, where actions on 
«© the caſe, and aQions'of debt, were brought for lega- 
& cies in the hundred court.” He is ſupported in this, opt- 
mon, by 9 Co. 37.b. 2 Roll. Abr. 217. Year-book. FH. 
11 H. 7. 12. B. Indeed, in Nicholſon v. Shearman, the 
other judges agreed, that during the time of the troubles, 
the temporal courts alone had cognizance of legatary mat- 
ters. It is clear, therefore, from all theſe authorities, that 
the common law courts once had juriſdiction. If ſo, ſuch 
juriſdiction could only be taken away by an act of parlia- 
ment expreſsly for the purpoſe. For it is a general prin- 
ciple, that wherever an action could be maintained at 
common law, it ſtill remains, unleſs expreſsly taken away 
by ſtatute. But no ſuch ſtatute exiſts; and the weight of 
authorities is the other way. As to the caſe of Nicholſon v. 
Shearman, the ground of that determination was, not that 
an action at common law would not lie, but that there it 
was a truſt, and the breach of it a tort, which dies with 
the perſon. The authorities in favour of the action are, 
Raſtall's Entries. 301. a. and b. Declaration in debt a- 
5 gainſt executors by a legatee of the third part of the 
1 teſtator's goods, where the quantum had been aſcertain- 
* ed by the ordinary.” Style 55. where it is expreſsly 
ſaid, “ an action will lie for a legacy.” 2 Lev. 3, Da- 
vis v. Rayner, which was afſumpſit in conſideration of 
«« forbearance of a legacy,” and held good, though u0 a/- 
ſets. AM fortiori, an action could have been maintained for 
the legacy itſelf; otherwiſe forbearance would have been 
no conſideration. Sid. 21. Butler v. Butler. 
The next queſtion is, Whether the facts ſtated in this 
declaration, namely, that the defendant was executrix, 
and had aſſets, c. are a ſufficient conſiderat on for a pro- 
miſe? As to that queſtion, it is a ſettled point, that 
wherever an expreſs promiſe is made upon good conſide- 
ration, an action lies: And the flighteft ground is ſuffi- 
cient to maintain a promiſe. 1 Vent. 40, 41. Wells v. 
Wells. 1 Lev. 273. S. C. Stone v. VWitſi pool. Latch. 21. 
in which latter caſe it is laid down, © That it is an uſual 
* allegation for a rule, that any thing which is a ground 
for equity, is a ſuffietent conſideration.“ R 
ut 
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But here an expreſs promiſe is made, and by the de- 
murrer admitted. It is objected however, that there is no 
averment that the funeral expences are paid. The anſwer 
is, it is averred that he had aſſets to pay, which is alone 
ſufficient, and ſo it was expretsly held by Lord: King, in 
the caſe of Camden v. Turner, Sittings after Tr. 5 Geo, 1, 
C. B. Select caſes of evidence by Sir John Strange. 

Lord Mansfield. The argument in ſupport of this de- 
murrer, has proceeded upon ſuppoſing a general queſtion, 
which is not at all involved in this caſe z and agitating that 
general queſtion, as if this were a declaration upon the 
ground of the will only, and nothing elſe. If it were a 
genera] queſtion, I ſhould not immediately give my opi- 
nion. The objection, however, that is taken upon the 
ſuppoſition of its being ſo, is, that a legacy, ariſing out 


of a will of perſonal eſtate, being a teſtamentary matter, 


the cognizance of it belongs peculiarly and excluſively to 
the eccleſiaſtical court; and conſequently, that the courts 
of common law have no juriſdiction. If that propoſition 
were true, the objection would hold equally againſt the 
juriſdiction of the courts of equity. For it is plain, that 
where the cognizance of any matter is the peculiar pro- 
vince of a particular forum, all other courts are excluded. 
For inſtance, a court of equity can no more try the valt- 
dity of a will of perſonal eſtate, or the validity of a mar- 
riage, than this court. The judge of the admiralty has 
cognizance of the queſtion of prize, A court of equity 
is as much excluded as a court of law; and many other 
inſtances might be put. 


n i 
It is objected, that this court cannot compel a legatee to 


refund, if debts ſhould appear. In that caſe, he would 


be liable to refund, whether he gave ſecurity or not. For 
it would be the caſe of payment upon a miſtaken ground. 
But if juſtice required it, this court would make the plain- 
tiff's giving an indemnity. a condition of his recovering. 
There are many caſes where this court has made parties 
give indemnity. 1 8 
It is true, that the law concerning legacies was made in 
the eccleſiaſtical court. The authority of the Roman law 
was received. The opinions of doctors and foreign au- 
thors upon the civil law, were quoted and reſpected. 
When the courts of equity held plea of legacies, as in- 
eident to diſcovery and account, they adopted the whole ſy- 
ftem by which legacies were governed in the eccleſiaſtical 
court. In like manner the courts of law, in the exerciſe 
of a concurrent juriſdiction, would adopt the ſame mm 
ut 
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But a legatee who ſues at law, muſt clearly prove that 
the defendant has received aſſets, which cannot be done, 
except in a caſe ſo clear as not to admit of litigation. In 


this reſpect, the diſcovery and account given in a court of 
equity is ſo preferable a remedy, that it has drawn all ſuch 


ſuitors thither : and therefore, in fact, there is ſcarce an 
inſtance of a legatee attempting to ſue at law. In clear 
caſes the legacies are paid; in doubtful, the relief given 
by a court of equity, is eaſier and better. But upon prin- 
ciples, if the queſtion is conſtitutionally appropriated to the 
eccleſiaſtical juriſdiction, it muſt equally exclude the courts 
of equity as-well as law. I have mentioned thus much by 
way of obſervation upon the objection that has been made, 
as ſuppoſing this a caſe within the general queſtion; which, 
however, as I ſaid before, it is not. 
This is a caſe in which the declaration particularly ſtates, 
that aſſets have been received by the defendant, the exe- 
cutor, more than ſufficient to pay all the teſtator's debts 


and legacies, If ſo, it moſt undoubtedly muſt be taken 


upon the pleadings, that there was ſufficient to diſcharge 
the funeral expences, becauſe they are payable firſt ; con- 
ſequently, if there was leſs than the amount of them, 
there could not be ſufficient to diſcharge the debts and le- 
gacies. The declaration then goes on to ſtate, that in con- 
fideration of there being full ſufficient aſſets as aforeſaid, the 
defendant undertook and promiſed to pay the plaintiff his 


legacy. No doubt then, but at any time after an execu- 


* Sittings after 
Trinity term. 
5 Geo, 1. C. B. 
coram King, 


2 


tor has aſſented, the property veſts; and if it be a pecu- 
niary legacy, an action at law will lie for the recovery of 
it. Formerly, upon a bill being filed in Ciancery againſt an 
executor, one part of the prayer of it was, that he ſhould 
aſſent to the bequeſts in his teſtator's will. If he had aſ- 
lets, he was bound to aſſent : And when he had aſſented, 
the legacy became a demand which in law and conſcience 
he was liable to pay. But in the preſent caſe there is not 
only an aſſent to the legacy, but an adiual promiſe and un- 
dertaking to pay it; and that promiſe founded on a good 
conſideration in law; as appears from the caſes cited by 
Mr. Buller, particularly the cafe of Camden v. Turner,* 
where acknowledgment by an executor, ** that he bad 
“ enough to pay,” was held a ſufficient ground to ſupport 
an aſſumpſit. Here the defendant vy his demurrer admits 
he had ſufficient to pay : therefore, this is not the 
caſe that Mr. Le Blanc has been arguing upon; but 
i is the caſe of a promiſe made upon a good and va- 
luable conſideration, which in all caſes is a ſufficient 


ground to ſupport an action. It is ſo in caſes of obligations, 
| which 
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which would otherwiſe only bind a man's conſcience, and 


which without ſuch promiſe, he could not be compelled to 
pay. For inſtance, where an infant contraQs debts during his 
minority; if after he comes of age he conſents to pay them, 
an action lies: So a conveyance executed by an infant, which 
he was compellable to do by equity, is a good conveyance 
at law. Co. Lit. Attornment. 315. a. In this caſe the pio- 
miſe is grounded upon a reaſonable and conſcientious conſi- 
deration ; namely, that the defendant had aſſets to diſcharge 
the legacy. If ſo, he was compellable in a court of equi- 
ty, or in the eccleſiaſtical court, to pay it. I give my opi- 
nion upon this caſe as it. ſtands ; that is, that it is an ex- 
preſs promiſe made upon a good and ſuffigient conſidera- 
tion. Vide the next caſe. | | Ps 

The three other judges concurred. _ + the 

1 Per Cur. Judgment for the plaintiff. 
Mr. Le Blanc then moved for liberty to withdraw the de- 
murrer, and plead the general iſſue, but the court refuſed it. 


Hawkes S UxOR verſus SAUNDERS *, — term 


1775. 


Arx ins 


 werſus 
=. 


e. Jo 


: \HIS action was brought againſt the defendant in her —_—— 


own right ; and the declaration ſtated, that George 


Saunders, by his will bequeathed a legacy of 50l. to the plain- Aff. lies 
tiff; that he appointed the defendant his executrix ; that 5 for a 


ſhe proved the will; that goods and chattels came to her ige, upon a 


hands more than ſufficient to pay all the teſtator's debts and pom ” —_ 


legacies, by reaſon whereof ſhe became liable to pay the le- offers; 


gacy, and being fo liable, in conſideration thereof ſhe promiſed 
to pay it. | pF 

Lord Mansfield. This caſe does not at all involve in it 
the queſtion, whether a, legatee has a general right to ſue for 


a legacy in this court. | TEA But, if the zc- 

Two objections have been made; 1ſt, That there can tion be brought 
be no judgment in this caſe de bonis teſtatoris ; becauſe the 805 an er- 
action is not brought againſt the defendant as executrix es no- ven right; the 


mine; but is a nal demand againſt her generally in her judgment can 
; "ep 1 3 only be de bonis 


own right. As to that, we are of opinion the objection is 


good; for the demand is certainly a perſonal demand againſt - 


the defendant, in conſequence of a promiſe made by her, ſhe 
ben ITE u e a 
It is admitted at the bar, that after verdict, it muſt be 
taken to have been a promiſe in writing, and that there were 
* have inſerted this caſe out of the order of time, for the purpoſe of bring- 


ing the general doctrine upon the ſame ſubject, under one point of view. 
U aſſets. 


14. 
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n. If 36; the whole caſe is redueed to this Rage p pelo: : 
Whether the circumſtanee of the defendant having afets 


ſufficient to pay all the debrs and legacies, is, or is not ſuf- 
-Hietent conſideration for her to make a promiſe to pay the 
legacy in queſtion ? As to that point, the role laid down at the 


bar, as to what is or is not a good conſideration in law, goes 

upon a very narrow ground indeed; namely, that to make 
2 conſideration to ſupport an aſſump t, there muſt be either 
an immediate benefit to the party promili ing, or a loſs to 
the petſon to hom the promiſe was made. I cannot agree 
to that being the only e of nee, aneent to 
raiſe an affump/it. 

Where a man is under a legal or. equitable obligaticn to 
pay, the law implies a promiſe, though' none was ever ac- 
tually made. 4 fortiori, a legal or equitable duty is a ſuffi- 
cient conſideration for an aQual promiſe. Where a man is 
under a moral obligation, which n court of law or-equity 
can inforce, and promiſes, the honeſty and reQitude of the 
thing is a conſideration. As if a man promiſe to pay a juſt 


debt, the recovery of which is barred by the ſtatuſe of limi- 


tations: Or if a man, after he comes of age, promiſes to 


= 


pay a meritorious debt contracted during his minority, but 
not for neceſſaries; or if a bankrupt, in affluent circum- 
ſtances after his certificate, promiſes to pay the whole of his 
debts ; or if a man promiſe to perform a ſecret truſt, or a 
truſt vey for want of writing, by the ſtatute of ; 3-3: 

In ſuch and many other inflances, though the promiſe 
gives a compulſory remedy, where there was none before 


either in law or equity; yet as the promiſe is only to do 


what an honeſt man ought to do, the ties of conſcience upon 
an upright mind are a ſufficient conſideration. | But an exe- 
cutor who has received allets, i is under « every kind of obliga- 
tion to pay a legacy. He receives the money by virtue of an 


office which he ſwears to execute duly. He receives the 


money as a truſt or depoſit, to the uſe of the legatee. 
He ought to aſſent if he has aſſets. He has no diſcretion or 
election. He retains what belongs to the legatee, and there- 
fore owes him to the amount. 

An account of aſſets, or a judgment to pa. out of aſſets, i is 
only neceſſary. when the ſufficiency of aſſets is uncertain. 


Where the ſufficiency of aſſets received is certain, the exe- 
, eutor's duty to pay a legatee, follows by neceſſary conſe- 
quence. 


The legacy, in ſuch a caſe, is a demand clearly Joe from 


the Executor pan Various rod of natural and civil Jul- 
e : | tice, 
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tice, and may be recovered from him by proceſs of law. In 1775. 
ſach'a caſe, a promiſe to pay ſtands upon the ſtrongeſt con- 
ſideration. 5 2 | 
Let us ſee then what the facts ate in the preſent caſe. $sayxving. 
The executrix knows the ſtate of her teftator's affairs and 
ol his property. It might conſiſt of chattels which ſhe might 
nat chuſe to Loole of It might conſiſt of leaſes which ſhe 
had no mind to ſell; and having a full fund to pay the de- 
mand, which the plaintiff had a right to recover if he plea- 
ſed, ſhe, in confideratian of that fund, promiſes to pays * 
cannot think this is net a ſufficient conſideration. I am of 
opinion it is amply ſufficient. It is not like the caſe of 
Rann verſus Hughes; for there, there were no aſſets, nor 
any averment of aſſets ſtated in the declaration. But in this 
caſe there was a foll fund; and therefore ſhe was bound in 
law, juſtice and conſcience, to pay the plaintiff his legacy. 4 
Mr. Juſtice J/les, and Mr, Juſtice burt were of the 1 
ſame opinion. TT | Tow 
Buller juſtice. I am entirely of the ſame cpinion. That 4 
an action in the courts of VMeſiminſter-hall, will, under {ome 
circumſtances, lie for a legacy, is a queſtion which I think 
can never admit of any ſerious doubt: For there are a num- 
ber of caſes in the books, from the time of Henry VI. to 
the preſent time, which prove, that under different circum- 
ſtances, ſuch action may be maintained. I think there is as 
little doubt, but that the circumſtances of the preſent caſe, as 
proyed at the trial, were ſufficient to ſuſtain an action; for 
the legacy was to be paid out of land; and there was an ex- 
preſs aſſent by the executrix to the legacy. But the evi- 
dence which was given at the trial, is not now before the 
court; We are to decide this caſe upon the face of the re- 
d ·ͤ̃ ²˙¹w·˙¹Cͤ i ett 
I be plaintiff in his declaration has not ſtated that the le- 
gacy was payable out of land; neither has he ſtated any 
aſſent by the executrix, Ry 
The action is brought againſt the defendant in her own 
right; and the declaration is fimply, that George Saunders, 
by his will bequeathed, a legacy to We plaiptiß⸗ and made 
the defendant executrix: That ſhe proved the will, and had 
lets ſufficient to pay all rhe debts and legacies; and by rea- 
lon thereof ſhe became liable to pay the legacy, and being 
fa liable, ſhe promiſed to pay it. 
To this declaration, two objections have been made in ar- 
reſt of judgment. 1/2, That the defendant is not ſufficiently 
| Se eee r deſcribed 
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| deſcribed as executrix, and therefore there cannot be judg- 


ment ds bonis teftatoris. adh, No judgment can be entered 
de bonis Prepriis; 3 becauſe there was no conſideration for the 
promiſe; and therefore it is nudum pactum. 

As to the firſt, I am of opinion, that the plaintiff cannot 
upon this declaration take judgment de bonis teſtotoris. The 
action is brought againſt the de fendant in her own right, and 
not as executrix. It charges her with a per/onal promiſe to 
pay the legacy, and not upon a qualified promiſe to 

y as executix, or out of aſſets. | And the plaintiff having 
by his declaration made a perſons] demand againſt her; he 
muſt ſtand or fall by that, and cannot now reſort to any 
demand that he may have upon her 1 in the particular cha- 


racter of executrix. 


The forms of pleading are very different where a per- 
ſon is charged as executrix, and where ſhe is charged per- 
Jonally. In the firſt caſe, ſhe is always named as exetutrix 
in the beginning of the declaration: She is afterwards ſtated 
to be liable as executrix ; and the promiſe alleged to have 
been made by her as erecutrix. But in the other caſe, ſhe 
is charged generally as any other perſon, and a general 
charge is a perſonal charge. 

This caſe, therefore, depends wholly upon the ſecond 
arg whether there be a ſufficient conſideration al- 
ledged for the promiſe; or whether the defendant! s pro- 


miſe be merely nudum pactum and void. 


The conſideration ſtated for the wromiſe | is, t that ths de- 
fendant was executrix, and that ſhe had received aſſets more 
than ſufficient to pay all the debts and legacies. The quel- 
tion is, Whether that be not a ſufficient conſideration? - 
Under thoſe circumſtances, if there had been no promiſe, 
nor even an aſſent to the legacy, the defendant might have 
deen compelled in a court of Equity, or in the eccleſiaſtical 
court, to have paid it. Whether without aſſent ſhe could 
be compelled i in a court of law, to pay it or not, is a queſ- 


tion which it is not neceſſary to give any opinion upon now ; 


and therefore, though I have endeavoured to trace out the 
juriſdiction a and the authority of the eceleſiaſtical court from 
the earlieſt times, and though there is great reaſon to ſup- 
_ poſe that the juriſdiQtion w ich that court now poſſeſſes in 
- matters of legacy, was originally got by uſurpation on the 
temporal cqurts ; and though there is à wide difference be- 
tween. allowing to the eccleſiaſtical court a juriſdiction in 
ſuch matters, and ſaying it ſhall have that JuriſdiQion ex- 
"To" of * other couris; 1 avoid giving any 

1 
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opinion, or even, hinting what would be the reſult of my 1775. 
reſearches where there is no promiſe or aſſent. — 
I ſhall give my opinion ſingly on this point; Wbether 1 


an obligation in juſtice, equity, and conſcience, to pay a Saunvzns, 


ſum of money, be, or be not, a ſufficient conſideration in 
point of law, to ſupport a promiſe to pay that ſum? | 

If ſuch a queſtion, were ſtripped of all authorities, it 
would be reſolved by enquiring, whether law were a rule of 
juſtice, or whether it were ſomething- that acts in direct 
contradi tion to juſtice, conſcience, and equity. But the 
matter has been repeatedly decided. 

In Stone verſus Fithypool, Latch. 21. the court ſay, ty It 
* is an uſual allegation for a rule, that every thing which 
« is a greund for equity, is a ſufficient conſideration.” So in 
Wells verſus Wells. 1 Vent. 41. the court preſumed an equi- 
table right in the plaintiff, which did not appear on the 
declaration; and held, that to debar herſelf of that, was a 
good oonſidermion. 

Theſe authorities alone are ſufficient to ſhew, that the 
ground taken in the argument at the bar is not large 
enough. | 

But to come cloſer to the canfideration now in Guide, 
in Camden verſus Turner, C. B. Sittings after Trin. 5 Geo. 
1. King C. F. held, that an action for money had and received, 
lay againſt an executor for a legacy, which he had * 
lay ready for the plaintiff, whenever he would call for it. In 
that caſe, according to the form of the declaration, the * 
jeQion did net appear upon the record; but it was neceſ- 
ſary for the plaintiff to prove a conſideration at the trial; 
and if he had-not,, he muſt have been non-ſuited or have 
had a verdi& againſt him. But Lord King held, that his 
owning the money lay ready, was an aſſent, and admiſſ on of 
afe ts, and a ſufficient conſideration. , 

In Keech verſus Kennegal, 1 Vez. 125. Lord Hardwicke ex- 


preſely holds, that afſzts coming to an executor's hands, is a 


ſufficient conſideration to ſupport a promiſe; and he puts 
that caſe upon the ſame footing as a promiſe in conſidera- 
tion of forbearance. His lordſhip ſays, ©* at law, if an ex- 
© ecutor promiſes to pay a debt of his teſtator's, a conſi- 
** deration muſt be alledged, as of afſets come to his bands, 
or of forbearance ; or if admiſſion of aſſets is implied by 
** the promiſe ; otherwiſe it will be but nudum pactum, and 
e not perſonally binding on the executor.” 

In Trevinian verſus Howel, Cro. Eliz. gi. it was adjud- 
ged, that having aſſets, is a good conſideration for a promiſe, 


and — which was de bonis propriis, was _ 
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1 775. ed: And two other cafes are there cited whete the fame Poe 
— had been ſo determined. 
arge Tah, The caſe of Lilias verſus Hil, Eafter, 15 Ge. 3. 
8 N ante, 284. is in point. The declaration was the ſame, and 
the 6bje&ion'the ſame as in the preſent caſe; and the court 
unanimouſly held that the promiſe was good, and that the 
adtien well lay. FR 
? Lagree with my lord, that the rule laid down at the bar, 3 
as tb what is or is not a good conſideration, is much too 
narrow. The true rule is, that wherever a defendant is un- 
der a moral obligation, or is liable in conſcience and equity 
to pay, that is a ſufficient conſideration. Some of the caſes 1 
which Thave mentioned, go fully to that extent. But even Ma 
if the narrow rule which has been mentioned were adopt- 
ted, as the true N yet in this caſe, I think the conſidera-- 
tion is ſufficient ; for here is both' a loſs to the plaintiff, 
and à benefit to 1 defendant, ariſing from that which is the 
cConſideration of the promiſe. The loſs to the plaintiff is, 
that the effects which are liable to the payment of the le- 
gacy have not been ſo applied; but the defendant has de- 1 
tained them in her own hands for other purpoſes. The be- wn 
nefit to the defendant is, that ſhe has received thoſe effects, 
and has them ſtill. The defendant is bound in conſcience, |. 
to apply the effects towards the diſcharge of the debts and le- 5 
gacies: She is a truſtee for that purpoſe; and is guilty of a 
breach of truſt im not ſo doing: And it is admitted that a 
breach of truſt is a good ground for action. 
Therefore I agree in opinion with the reſt of the court, 
wer ood rule in arreſt of 2 ought te aroma, 1 
i 1 178 oy cur. Rule S | £ 
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cs ay 1 P oN a rule to Thew cauſe why the FP in this 

particular mode caſe ſhould not be ſet aſide, and a new trial granted ; 

— con vevance, Aſbburft juſtice read the report as follows: This was an ac- | 

r tion for goods fold and delivered: At the trial, a letter from 

happen. the defendant to the plaintiff was produced, containing a 
commiſſion to the plaintiff for the goods in queſtion, after h 
which was added the follow ing poſtſcript; & Pray be expedi- : 
e tious in ſending them; 1 inſtead of letting them go by 
the way of Briſtol, whete' many things you have ſent me 
% have 45 detamed, ſend them by land carriage.” The 
witneſs" proved the delivery of the goods to the book- 
keeper of the Birmingham carrier, to be ſent from thence, 


1 4 way of Coventry, to the defendant, who lived at Carmar- 
then. 


1 
; 
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then. It appeared there was no other mode of conveyance by 1775. 
land carriage, and the goods were loſt on the road. Upon 
this evidence it was infiſted, that the delivery of the goods 4 
to the carrier, was a defivery to the defendant ; but the pars 


judge who tried the cauſe being of a different opinion di- 
rected a nonſuit. Ty 
Mr. Buller ſhe wed * The queſtion is, Whether, 
under the circumſtances of this caſe, the delivery of the goods 
to the Birmingham carrier, was, or was not, a delivery of 
the goods to the defendant himſelf. I inſiſt it was not; fer 
as the letter relative to the mode of conveyance, did not 
contain any directions to the plaintiff, to fend the goods by 
any particular perfon, hut only an order to convey them by 
land carriage g:nerally ; the carrier. to whom the plaintiff 
thought fit to deliver them, muſt be conſidered” as the ſer- 
vant of the plaintiff, and not as the ſervant of the defendant ; 
conſequently the plaintiff was anſwerable for his negligence. 
If this were a delivery to the defendant, the plaintiff could 
in no event have countermanded the goods. But ſuppoſe, 
before actual poſſeſſion of them by the defendant, he had be- 
come bankrupt ; no doubt but the plaintiff might in that 


caſe have ſtopped them in tranſitu; and would pot have been 
obliged to come in as a creditor only under the commiſſion. 


This was expreſsly ſettled in the caſe of Birkets and others 
aſfignees verſus Jenkins, Paſeh. 11. Geo. 3. B. R. The court 
in that cafe heid generally, that whenever goods delivered to 
the order of the vendee, are only in tranſitu, the vendor, in 


caſe of a failure, may get them back any how he can. Here 


the goods, at the time they were loſt, were only in &ran/ita ; 
and therefore, if a failure had happened, might have been 


taken back by the plaintiff; conſequently, till actual deli- 
very, they were his goods and his property. and not the 


property of the defendant. 

Mr. Green in ſupport of the rule. Wherever a perſon gives 
another a lawful authority to do an a for him, the perſon 
who gives the order, is anſwerable for all the conſequences 
that may attend the execution of it. By the writtes order, 
in this cafe, it is plain there had been former dealings he- 


tween the plaintiff and defendant; and that a particu- 


lar mode of conveyance had been made uſe of; namely, by 
way of Briſtal: But on account of the goods having been 


frequently detained, the defendant complains of that mode 


of conveyance, and at the ſame time deſires the parcel in 
queſtion, may be ſent i lund carriage. Now it is admmitted, 
that if a vendee names a' particular carrier, delivery to that 


0 carrier, veſts the property in the vendee z becaufe 


made 
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made in n purſuance of his order. Here the defendant ex- 
preſoly directs the goods to be ſent by land carriage; and 
it is in proof, that there was no other mode of land carri- 
age, than that which the plaintiff adopted. If ſo, this is a 
particular order on the part of the defendant, and the deli- 
very in conſequence of it veſted the property in him. And 
ſo it would have been, even if there had been more carriers 
than one, as appears from a caſe cited in ooo P. Wrms. 186. 
where it was held by Lord Chief Juſtice. Eyre, © That 
e though a trader in the country does not appoint a carrier, 
yet if the goods be embezzled, he ſhall be liable, becauſe 
c he leaves it in the breaſt of the perſon to whom he gives the 
* order, to ſend them by whom he pleaſes” Therefore 
the plaintiff is entitled, and a new trial ought to be granted, 
Lord Mansfield. [ have 2 difficulty to find a queſtion in 
this caſe; for it reſolves itſelf into this ſhort | point; wiz. 
Whether, in a diſpute between vendor and vendee, the ven- 


dor is excuſed from Golverung goods according to the order 
of the vendee? _ 

lis Lordſhip, after ſtating the caſe, ſaid, the e 
part of the letter is as follows; I beg you will ſend them 
by land carriage, as they are detained a long time at Bri/- 


tol before they arrive.“ This is an expreſs order to ſend 


the goods by land carriage. The plaintiff, in obedience to 
this order, ſends them accordingly, and they are delivered 
to the book-keeper of the Birmingham carrier, at his ware- 
houſe in Coventry, to be forwarded to the defendant at Car- 
 -qmarthen. The box was loſt, and the witneſs ſaid, that be- 
fore this time his maſter had always ſent goods to the de- 
- fendant, by the way of Briſtol, and that there was no other 
mode of ſending them, by land carriage, than by way of 


Birminpham. There was no evidence in contradiction to 
this. Then what is the caſe? It is as much as if the de- 


fendant had mentioned the Birmingham carrier particularly 
by name; for there being but one carrier, the plainul had 
nochoice by whom to ſend them. 

. * Tfa vendor take upon himſelfaQually to deliver the yobds 
to the vendee, he ſtands to all riſques ; but if the vendee or- 
der a particular mode of conveyance, the vendor is excuſed. 


With regard to the queſtion between a vendor, and the 


5 Pentel creditors of a vendee, who becomes a bankrupt, as in 
the caſe of Bir leit verſus Jenkins, a vendor before actual 
poſſeſſion by the vendee, has a lien upon the goods he ſends; 
. and if he can get them in tranſſtu, to be ſure he has the be · 
neſit of that lien. But that has no relation to a tranſaction, 

8 as this is, between vendor and vendee. Therefore I am; of 


opinion, 
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opinion, that the rule for ſetting aſide the nonſuit ſhould be 
made abſolute, and a new trial granted. 
The three other judges concurred. 24788 
Rule abſolute without payment of coſts. 


4 Rex werſus JACKSON. 
FT H E defendant had been convicted upon Stat. 28 Ed. 


I. c. 20. for making ſilver plate of worſe alloy than 


the ſtandard alloy of the realm. The indictment contained 


alſo a count upon Stat. 6 Gee. . . 11, and a third count for 


an offence at common law. The defendant was found guil- 
ty upon all the counts. In Michaelmas term, 1774, Mr. 
Dunning moved in arreſt of judgment upon the ground of 
the Stat. 28 Ed. 1. c. 20. being repealed; when the court 
took time to conſider and look into the ſeveral acts of parlia- 
ment. 2 F | | 
Lord Mansfield now declared the opinion of the court, as 
follows. This is an inditment againſt the defendant, for 
making ſilver plate under the ſtandard alloy; and a motion 
has been made in arreſt of judgment, founded upon this objec- 
tion, namely, that the Stat. 28 Ed. 1. c. 20.which is one of 
the ſtatutes againſt which the offence is laid, is repealed. 
This ſtatute being a prohibitory law, if it be ſtill in 
force, the proper remedy. under it, is by indictment. We 
are all of opinion it ic ſtill in force, and not repealed or abro- 
gated by any of the ſubſequent ſtatutes ſince enad ed. This 
ſtatute is the firſt ſtatute on the ſubject, and inflicts a pu- 
niſhment of impriſonment, and by ranſom at the king's plea- 
ſure, on goldſmiths who ſhall make ſilver wares worſe than 
the ſterling alloy. viel mood} acreage oa 
The ſterling alloy is eleven ounces two pennyweights of 
fine ſilver, and eighteen penny weights of alloy in the pound 
weight troy; which the mint indenture calls the right eld 
flangard for the filver monies-of England; and it was in uſe 
before the conqueſt, as appears by the - ſeveral treatiſes on 
filver coins. Stat. 2 H. 6. c. 14. inflicts a penalty of double 
the value, on goldſmiths ſelling or ſetting to ſale ſilver wares, 
worſe than ſterling, or before touched or marked. Stat. 18 
El. c. 15. inflits a forfeiture. of the value, on goldſmiths 


working, ſelling, or exchanging ſilver plate, leſs in fineneſs 


than eleven ounces two penny weights, or before they have 
ſet their mark thereto. Stat. 21 Fac. 1. c. 28. ſeet. 11. No. 
45. repeals the words in Stat. 28 Ed. 1.“ that none ſhall 
* make kings croſſes or locks.” Stat. 8 . 3. c. 8. fe. . 
made to encqurage the then ſilver coinage, aboliſhed or ſuſ- 


pended 


Monday, 
May 29th, 


The Stat 28 
Ed. 1. c. 20. 
which prohibits 
the making 5l- 
ver plate under 
the ſtandard al- 
loy, is not re- 
pealed by any of 
the ſubſequent 
ſtatutes againſt 
the ſame of- 


fence : they only 


add accumula- 
tive penalties. 
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pended the old — of eleven ounces two de, | 
and eſtabliſhed the new ſtandard of eleven ounces ten penny- 


weights in its ſtead, and infficted a forfeiture of the plate, 


or the value thereof, on perſons working or putting to ſale, 
or exchanging any manufacture of ſilver, leſs in fineneſs 


than eleven ounces ten perny weights, or until marked with 


the new ſterling marks. Stat. 6 Geo. I. c. 11. ſe. 1. and 
3. revived and eſtabliſhed the old ſtandard of eleven ounces 


two pennyweights, inſtead of the new ſtandard eleven ounces 
ten pennyweights, and continued the new ſtandard penalties 
for ſecuring the ſaid old ſtandard; and ef. 2. enacted that 


no goldfmith thonld be obliged to work filver plate aceord- 
ing to the new ſtandard. Secr. gr. continued both the old 


and the new ſtandards, and directed them to be marked 


with diſtinguiſhing marks; and ſubjedted offenders to the 


Penalties and forſeitures preferibed by any of the laws then 15 
being concerning wrought plate. Stat. 12 Geo. 2. c. 26. in the 


preamble recites the ſtatute of 28 Ed. 1. 2 H. 6. and 18 
Elia. and two other acts reſpeCting country aſſay offices, 
and recites them as ſubſiſting laws; and that notwithſtand- 
ing the aforeſaid acts of parliament, great frauds were daily 
committed in the manufacturing gold and filver wares, for 
want of ſufficient power effectually to prevent the ſame: 


And therefore /e#7. f. infficts a penalty of 10. for every of- 


fence, recoverable by action : But this act ſays not one 


; word as to the repeal of any of the former laws. 


Now it is a general rule, that ſubſequent ſtatutes which 
add accumulative penalties, do not aged ns Rane: 
6 Mod. 140. 11 Rep. 63. 6. — 

Lam furnifſied with twe preceilenter ene in Hil. term 
1758. Rex verſus John Prieſt ; the other in Michelmur tern 


1759. Ri verſus Richard Hawkins; both of which were 


tried before me, and where the court afterwards, upon mo- 

tion for judgment, pronounced ſentence of and impriſon- 

ment, viz. in the former 686. and 8d. and ſix months inspri- 

ſonment; in the latter 67. Sd. and three tothe No objec- 

tion 20nd; in either of thoſe caſes made, nor was there any ar- 
Therefore, I fuppoſe it was taken for granted, as 

It is 3 5 time by the goldfmith*s company, that the ſta- 


tutte was ſtill in force. We are all of opinion it is in force, 


abies 
* 5 64 


ey ae that the indictment is | 
| Ae” cur. Reale for Wn the gane diſcharged. 
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Hoc Ax, Leſſee of HENRY WALL Is, Eſq, and others  Tuemy, 
verſus RowLand JacksoN, Eſ g; Ius ach. 


ejectment. Upon not guilty pleaded, the jury found the lands of C. 


and G. in fee, 


a ſpecial verdict, the material facts of which were as fol- 4g of oper 
low; That the Reverend George Jackſon, deceaſed, being lands of B. and 
ſeiſed of the towns and lands of Cooliſball and Glanbegg in B. for lives re- 


newable for ever, 


fee, and of the lands of Ballyduff ultra, and Ballygally, for and of other 


lives renewable for ever, without impeachment of waſte, and lands under 
of other lands under leaſes for three lives, with reverſionary je2fes for three 


terms for twenty-one. years, from the death of the ſurviving ſonary terms for 
life, named in each leaſe, of ene of which, viz. of a houſe 27 years, from 


called Geoghegans, and ſome burgeſs lands, the ſaid George ſarctmg fs i 


Fackſon was the ſurviving life; and being alſo poſſeſſed of each teaſe ; and 
perſonal aflets, to the amount of 1 300. duly made his will, 8 Ihe 
by which after diſpoſing of his ſoul and body, he made the in one, pave. 
following diſpoſition of his eſtate. c Andarco 
© AND AS. TQ, MY,WORLDLY $UBSTANCE, Igixe and pe J gls 


© bequeath to my dearly. beloved mother, Mary 7ack/on, my mother, my 


houſe and lands 


my houſe and lands of Glanbegg, and all their appurte- „ ich dne 
s nances, for and during the term of her natural life, clear appurtenancee 
and free of any deduction or charge whatſgever.: And er. 2 
© alſo the lands of Balhygaihy, ſubject to the rent only pay- . he 
* able. thereout, for the term of her zatural life, with- andalfo my 


* out liberty of committing waſte ibereon. Ne then gives My eps way 
Y 8 by > 224725 Ae | payable there- 
out, for life, evichout liberty of rommitling waſte therean ;, and after ſeveral legacies and annuities 
to bf ny to biz A r at ny and to the natural children of his brother, deviſes to 
bis mother, all tht remainder and re/idue of all his Mes, both real and perſene!, which he ſhall 
die poſſeſſed of. The mother by the refiduary clauſe takes a fee in all the teftator's fee ſimple 
eftates, and the Whole of his intereſt in the reft of his real property, ſubject to the charges 


thereon, | 
3 to 


TY 


02S 
Kang 


8 — 2 "+ y 4 
EN * 2 _ 
> 


Tn 
S 


. — — * ST * 
S 


— 


rr 
7 A 
4 * 


Trinity Term 15 Geo. 3. B. R. 


to Ellen Corkeran, the ſum of 30l. to dee her yearly, — 


— — ber life, for the ſupport of herſelf and her ſon George Fack- 


© ſon. Jo her daughter Ellen, and her fon Fobn Jackſon re- 


=" M} ſpeQively, the yearly ſum of 204. to be paid hal yearly, till 


their reſpective ages of twenty-one years; and then he gives 
them reſpectively the ſum of 500/. He gave the ſaid George 
Jaclſon the yearly ſum of 20l. till the age of twenty-one z 
and then the ſum of 40o/. All which bequeſts were to be 
raiſed and levied out of his lands of Glanbegg and Cooliſball, 
Ballrgally, and Ballyduffultra. He alſo gave his couſin Henry 
9 Walls, the ſum of 1000). ſterling, to be paid him as ſoon . 
as convenienily might be after his deceaſe. To his uncle Ed- 


* Edward Fack- ward * Fackſen, the yearly ſum of zol. ſterling, during life. 


| ſon, was the pre- 


He alſo gave unto his uncle Fobn Wallis, the ſum of 1001. 
_ ſterling. And unto his relation. William Kenab, and Fane 
his wife, the ſum of 2001. fterling. | 

And then deviſed as follows, I alſo give and bequeath ante 


mt e my dearly beloved mother, Mary Jacllſon, all the REMAIN=- | 


„ DER and RESIDUE'df ALL the EFFECTS both REAL and 
22 pxRSONAL, which 1 ſhall die poſſeſſed of,” "Ns con- 
cludes with the appointment of executors, Co. 

That the teſtator died without altering or revolting hi 
_ ſaid will, leaving Edward Jackſon his heir at law; who died 
inteſtate, leaving the defendant his only ſon- and heir at 
law. That Mary Fackſon, under whom the leſſors of the 
plaintiff claimed, died ſeiſed, Ic. That the lands of Glan 
bezg and Ballygally were, at the date of the will, of the year- 
ly value of 156/. ſubje& to a payment of 457 per annum, 


63 and the woods belonging thereto, worth 2001. That the 
lands of Cooliſball and Balhduffulra, were of the yearly va- 


ue of 350/. ſubje& to 60/. a year quit rent; and the woods 
belonging thereto, in the year 1769, worth 4 500l. That 
the lands of Glanbegg and Ciolifhall, were incumbered to the 
amount of 4900. at the date of the will, and 4500/. at the 
teſtator's death. That all the legatees were alive at the 


teſtatot's death. That the yearly value of the teſtator's 


. chattels real, was 30l. and the groſs value at wed time of 

making his will, and at his death, was 2400]. 
The queſtion upon theſe ſacts was, Whether the 1 
of the plaintiff were entitled ? 

After ſeveral arguments in the court of King' Bauch in 
Traland, the court gave judgment in favour of the defen- 
dant, 1 SIE err ws er of Mr. Juſtice 

bin 


e. q 
: i Mr. 
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"Me, Alliyne for the plaintiff, ſtated. the queſtion to de, 
Whether under the reſiduary elauſe, all the teſtator's real 
eſtates paſſed to his mother Mary Jactſon in ſo full and 
ample a degree, as to enable her to deviſe the ſame to the 
eſſors of the plaintiff? And he inſiſted they did. 

Firſt, It is apparent, that the great and chief object of the 
teſtator's bounty was his mother. Therefore, by way of 
ſecuring a certain proviſion to her, he firſt gives her a life 
eſtate in two denominations of his real property : He then 
proceeds to diſpenſe his bounty amongſt all his other rela- 
tions; and perceiving there was ſtill a ſurplus undiſpoſed of, 


by one general ſweeping clauſe, he deviſes to his mother 


every ſpecies of property he ſhould die poſſeſſed of. 
Secondly, That the teſtator did not mean to die inteftate, 
as to any part of his real or perſonal property, is manifeſt, 
not only from the ſtrong language of the reſiduary clauſe, 
but from the introductory words of the will. Fs to all my 
* worldly ſubſtance,” which have always been underſtood 


to include: both real and perſonal eſtate, and to indicate an 
intent in the teſtator, who uſes them, to diſpoſe of all his 


property. 2 Vern. 690. Beachcroft v. Beachereft. O Ali his 
*« worlaly eftate,”” compriſes all a man has in the world. 
Ibbetſon v. Beckworth. Forreſter 157. © As touching my 
„ worldly eſtate, in the introdutory part of a will, is 
ſtrong proof that a teſtator means to diſpoſe of all his pro- 
perty.— Grayſon v. Atkinſon. 1 Wilſ. 333. 4s io all my 
temporal eflate,” I give, &c. as follows; and afterwards 
the teſtator concludes thus: All the reſe of my goods and 
* chattels, real and p rſonal, moveable* and immoveable, as 
e houſes, tenements, Se. without the word ate, held, to 
Paſs @ fee.— Tanner v. Wiſe. * As to my temporal ole, 

I deviſe as follows ; and afterwards deviſes the reft and re- 
fidue of his ate, goods, and chattels ; held, that theſe words 
paſſed a fee. 2 Ath. 3). 3 Burr. 1618. — Gulliver, ex dim. 


Tefferies, v. Piyntz. Mich. 11 Geo. 3. C. B. a deviſe ofa 


meſſuage, &c. to A. with ſpecial circumſtances; was held to 
carry arable,” meadow, and paſture lands, appurtenant to the 
ſaid 'meſſuage. Therefore, any words which indicate an in- 
tention'of the teſtator to diſpoſe of all his eſtate, * take 
effect and paſs every part of his property. 

It may be objeQet, that the words, “ all the ad 
© and reſidue,” cannot take in all the teſtator's- eſtate, but 
only ſuch parts of it as are not before mentioned or deviſed. 
But in Alleyne 28, deviſe of a manor to A. for fix years, and 
afterwards the reſidue of all his lands to F. S. was held to 
paſs the reverſion of the manor. So in Norton v. Ladd. 


1 Lutw, 
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1 Lutw. 755. upon a deviſe to A. for life,. and. after h ber de- 
ceaſe, the whole remainder of the lands to B. it was beld, 
a remainder in fee ſimple paſſed. In Cheſter v. Cheſter, 3 P. 
Mill. 56. A. on the marriage of his ſon B. ſettled part of 
his lands on B. in tail, and being ſeiſed in fee of the rever- 
ſien of theſe lands, and of other lands in poſſeſſion, deviſes all 
his lands and hereditaments, not otherwiſe by him fettled or 
Riſpeſed of ; and it was held the reverſion in fee paſſed. He 
alſo cited Rogers v. Rogers. Forreſter 268. and, Ridout v. 


Payne. 3 Ath. 486. and prayed judgment of reverſal. . 


Mr. Buller contra. All the caſes cited by Mr. Alanus, 
are diſtinguiſhable from the preſent. /i, It is an eſtabliſh- 
ed rule ot law, that an heir at law ſhall not be diſinherited, 
but by expreſs words or neceſſary implication. ' 24H, It is a 
ſettled rule in the conſtruction of wills, that the whole of the 


will muſt be taken together, and nothing is to be rejected 


which bas a determinate and fixed meaning in itſelf. And 
Zaly, Where words uſed by a teſtator are indifferently ap- 
plieable to real and to perſonal eſtate, they ſhall not be ap- 
plied to the real, in diſinheriſon of the heir at law. 
Firſt, There is clearly no expreſs deviſe of the · real eſtates. 
The word efecis is properly applicable only to perſonal eſtate. 
All the dictionaries explain it by the words © goods and 


%% moveables:” And as to the word real annexed. to it, it can 


apply only to chattels real, which it is found by the verdi 
the teſtator died poſſeſſed of: So that it is not a nugatory or 
ſuperſſuous word. Nor is there any neceſſary implication, 
that the teitator intended any greater inteteſt in his real pro- 
perty for his mother, than the eſtate for /ife expreſsly limited 
in the te denominations. On the contrary, ſuch an implica- 
tion would be forced and inconſiſtent : For, to what purpoſe 
in the firſt part of his will could he want to reſtrain her from 
committing waſte, if it was his intention, in the latter part of 
it, to give her the abſolute property and dominion over it? 
But ſecondly, it is contended, that the introduflory words, 
As to all my worldly ſubſtance,” indicate an intentian in the 
teſtator to diſpoſe of all his property; and ſeveral. caſes have 
been cited. As to Beachereft v. Beachereft. 2 Lern. 690. and 
Löbe ſan v. Beckwith. Caſ. temp. Talbot, 157; in both thoſe 
caſes, the introductory words were, .* As to all my worldly 
vſtate; and ſo were the words of the ſubſequent de viſe in 


thoſe caſes, © my eſtate.” Now the ward eſtate, is a tech- 


nical, legal a and properly applicable to real eſtates; 


and therefore a deviſe of all a man's eftata,” has been 


held to carry a fee, n any words of mira, Bur 
WY 6 here 


Trinity Term 15 Geo. 3, R R. 303 | 
| dere the inceodaQery words are <c worldly ſubſtance,” which 1775 i 
are the mere formal words of the ſcrivener, without any bt 
legal ſignification annexed to them. At moſt they can only — 1 
import, that the ſubſequent diſpoſitions in his will re- Jaczzon. 
late to his worldly ſubſtance ; but they in no wiſe expreſs 
or ww the extent or quantum of ſuch diſpoſitions. The 
caſe of Grayſon v. Atkinſon. 1 Wilf. 333: inſtead of being an 
authority for the plaintiff, is in point for the defendant. 
For there, Lord Harawicke faid, if the teſtator had not, by 
. uſing the words ( as houſes, gardens, tenements, Fc.” ſuffi- 
ciently explained what he meant by the REST of his goods 
% and chattels REAL and perſonal, moveable' and immoveable, 
thoſe words would not paſs a. fee by the law of Eng- 
land, though they might have ſo done by the civil law. 
Thirdly, The words (e remainder and reſidue of my effects, 
& both real and perſonal,” do not neceſſarily refer to real 
eſtate, but are equally applicable to perſonal; and if fo, they 
ſhali not be extended to diſinherit the heir at law. Pre. Chan. 
471. Piggot v. Penrice. There A. made one, executrix of 
all his goods, lands and chattels, and died, not having 
any leaſehold intereſt.” Lord Cowper faid, , whatever his 
private opinion might be of the intention of the teſtatrix, 
do paſs her lands of inheritance, yet in point of judgment 
he could not decree for the executrix; becauſe an heir is 
never to be diſinherited but by expreſs words, or neceſſary 
implication.” —But 12 Med. 592. is expreſsly in point. 
There the teſtator being ſeiſed of five meſſuages, after ma- 
king a compleat deviſe of four of them, ſaid, © and all the 
“ coverplus of my eſtate to be at my wife v diſpoſal : And it 
was held, the f/th houſe did not paſs by this ſtrong reſiduary 
clauſe. re C. J. ſaid, In the conſtruction of Wills. 
generally the words, my eftate, the reſidue of my eſtate, or 
the overplus of my tate, may well paſs an inheritance, 
where the intention is apparent; but it muſt be very ap- 
© parent, and neceſſary from the words of the will. Nr if 
* the words be indifierent to' real and perſonal eſtate, or 
may be applied to perſonal eſtate alone, there the heir at 
law is not to be diſinherited. Here, the other parts of 
the will are ſo far from requiring ſuch a conſtruction, that 
we deſtroy them if we admit it. The words, in their moſt 
proper ſenſe, apply to perſonal eſtate: They immediately 
follow the diſpoſitions which affect onſy the perſanal eſtate; 
and the chattels real, left by the teſtator, ſhew the reaſon for 
his annexing the word real to effefs ; which other wiſe pro- 
perly mean ry only, and fully ſatisfy thoſe words. 
They 
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1775. They ought not therefore to be extended to real eſtate. 
| But ſuppoſe they were applicable to real eſtate, the mother 
Hoeaw could at moſt take only an eſtate for life, becauſe no words 
| 1 . of limitation are added; and without words of limitation, 
a deviſee of real eſtate can only take an eſtate for life in the 
| . premiſes bequeathed to him. He cited alſo Fregmorton v. 
1 _ Wright. 3 Wilſ. 415. and Wilkinſon v. Merryland, 3 Crot. 
I 447-9. in which latter caſe the coutt held, that a deviſe 
A of the reſidue of all his goods, leaſes, eſtates, &c. — 1 
| e be was poſſeſſed,” did not paſs, lands in mortgage for feite 
| and the rather, becauſe of the words, whereof he died poſe 
e ſzſſea,”” becauſe they relate only to perſonalty. Here the 
words are, whereof be ſhall die poſſeſſed.” — Feurthly, Words 
= of doubtful conſtruction ſhall not overturn former words that 
| are clear and expreſs. Bamfie!d. v. Popham.. 2 Ven. 449, 
| 451. 1 P. Wins. 54-5. S. C. Here, the caſe. is not only 
| doubtful, having been argued four times before in Ireland; 
but the deviſe to the mother for life, without power of waſie, 
it - is. incompatible with an intention to give her the ſame land 
4 in fee. Therefore, upon the whole, the rules of law muſt 
| take place, and the title of the heir at law be preferred. 
Lord Mansfield. There is but one point upon which the 
whole cafe turns : Which is, to fix the meaning of the word 
eis in the Engliſh language. It is nugatory io cite caſes, 
if unleſs you fix the meaning of the term to which, they are to 
1 be applied. If the word eit is equivalent to worldly ſub- 
Ws, Hane. uſed by the teſtator in the beginning of his will, or if 
1 tit is ſynonimous to property, there is an end of the queſtion: 
Becauſe then, all the caſes prove, that the ſweeping clauſe 
paſſes a fee. On the contrary, if it can be ſhewn that efe&s 
mean chattels, or perſonalty any, then the reſiduary clauſe 
can include them only. I take eis to be ſynonimous to 
-worlaly ſubſtance, which means whatever can be turned to 
value; ; and therefore, that real and perſoval, effects mean all 
| | a man's property. 
Mr. Alleyne, in reply, eee to ſhew chat the words 
| real effetts” were equivalent to real afſets, and that real 
= |. | and perional effects meant, in the place the teſtator uſed 
. them, all the property he had in the world. 
'F Lord Mansfield. As this cauſe has already wes nine 
it years depending in /reland; and as the court has no diffi- 
if culty upon the queſtion, which turns upon the conſtruQion 
| if | of a very few words of the n 1 thiok it is "got 
| | 13 y 85 N that 
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that we ſhould give our opinion directly, without adding 


further delay, by deferring it to a ſecond argument. 

His lordſhip enumerated the different ſpecies of the teſ- 
tator's property, and ſtated the different bequeſts of the 
will, which he obſerved were material to be attended to in 
the conſtruction of it, and then proceeded thus: 

This cauſe was commenced in the life time of Mrs. 
Mary Fackſon ; but the is now dead, and by her will has 
left the eſtate, which is the particular property in queſtion, 
to H. Wallis the couſin of George Factſon deceaſed (to whom 
by his will he gave the legacy of 1000 J. before - mentioned) 
and to the three natural children of Ellen Cockeran, who 
are the leſſors of the plaintiff. 8 We 

The queſtion which ariſes upon this ſpecial verdi& and 
upon the conftruQion of this will js, Whether, by virtue 
of the ſweeping clauſe, any rea/ property at all paſſed to 
Mary Fackſon, the mother of the teſtator ? and if any did, 
Whether any thing paſſed except the covenant for the term 
of 21 years, in the houſe called Geophegans and Burgeſs 
lands thereto belonging, being a title to a chatrel real : hd 
if the reſt of the real property, of the teſtator, or aremainder 
therein paſſed, Whether it can paſs for a longer time than 
during the /ife of Mary Jackſon, becauſe there are no words 


of limitation? 


bn 34 4/4 4 


ſtriction took place upon the introduction of military tenures, 
and was a branch of the feodal doctrine of non-alienation 
without the conſent of the Lord. But when the rigour of 
the reſtriction came by degrees to be relaxed, and tenants 
were permitted to make diſpoſitions by teſtament, a deviſe 
of lands operated as an appointment to uſes, in nature of 
a legal conveyance. As ſuch, the courts of law in the 
conſtruction of them held, that a deviſe affecting lands 
could operate only upon "a real eſtates as the teſtator 


had 
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had at the time of executing and publiſhing his will ; and not 
upon any after purchaſed or acquired lands: Becauſe there 
could be no legal conveyance at common law of what a man 
ſhould acquire in future. 

Another diſtinction, founded upon the notion that a will 
affecting lands is merely a ſpecies of conveyance, and de- 
rived from the ſame ſource, is this. The law of England, 
inthe conveyance of real eſtates, requires words of limitation 
in the donation or grant, to the creation of a fee. Without 
the word heirs, general or ſpecial, no man can create a fee 
at common law by conveyance. When wills therefore were 
introduced, and deviſes of real property began to prevail ; 
being conſidered as a ſpecies of conveyance, they were to be 
governed by the ſame rule. Therefore, by analogy to that 
rule, in the conſtruQion of deviſes, if there be no words of 
limitation added, nor words of perpetuity annexed, which 
have been held tantamount, ſo as to denote the intention of 
the teſtator to convey the inheritance to the deviſee ; he can 
only take an eſtate 2 life. For inſtance, if a teſlator by 
his will ſays, I give my lands, or ſuch and ſuch lands to 4; 
if no words of limitation are added, A. has only an eſtate 
for life. 

Generally ſpeaking, no common perſon has the ſmalleſt idea 
of any difference between giving a perſona horſe and a quantity 
of land. Common ſenſe alone would never teach a man the 
difference; but the diſtinction which is now clearly eſtab- 
liſhed, is this: if the words of the teſtator denote only a 
deſeription of the ſhecifi eftate or lands deviſed ; in that cafe, 
if no words of limitation are added, the deviſee has only an 
eſlate for %. But if the words denote the guantum of in- 
terzſ or property that the teſtator has in the lands deviſed ; 
there, the whole extent of ſuch his intereſt paſſes by the gift | 
to the deviſee. The queſtion therefore, is always a queſtion 
of conſtruction, upon the words and terms uſed by the 
teſtator. It is now clearly ſettled, that the words ** all his 
eftate,”* will paſs every thing a man has: But if the word 
&* all” is coupled with the word ** per ſona! or a local de- 


 fſeription, there, the gift will paſs only perſonalty, or the 


ſpecific eſtate particularly deſcribed. 

All theſe principles being clearly ſettled and certain, the 
queſtion in this caſe comes to a queſtion of conſtruction 
upon the will itſelf. Now, in this will there are ſeveral 
things which it is material to obſerve. And firſt, the intro- 
duction is very material. Introductory words cannot vary 
the conſtruction of a deviſe, ſo as to enlarge the eſtate of a 


deviſee, unleſs there are words 1 in the — ir ſufficient 
to 
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to carry the degree of intereſt contended for. But where- 
ever they aſſiſt to ſhew the intention of the teſtator, the 
courts have laid hold of them, as they do of every other 
circumitance in a will, which may help to guide their 
judgment to the right and true conſtruQtion of it. The in- 
troductory words uſed by the teſtator in the preſent caſe, are 
not ſtrict legal terms; but they are the words of a plain 
man of ſound learning. He ſays, “ As to all my worldly ſub- 
e lance, | give, &c.” What is ſubſtance? It is every pro- 
perty a man has. So, in the Statute 4 and 5 Phil. and 
Mar. c. 8. for the puniſhment of ſuch as ſhall take away 
maidens that be inheritors, the word ſubſtance is made uſe 
of, and means worldly wealth. ts 
Thus the teſtator ſets out. He then proceeds to dif- 

poſe of his property, and in the courſe of his will provides 
for every body: for his mothe:, his uncle, his miſtreſs, his 
natural children, his couſins; and makes a particular pro- 
viſion for his heir at Jaw, which proviſion is to continue 
during bis life. To be ſure, that circumſtance alone would 
not exciude the heir from taking any thing not diſpoſed of. 
But it furniſhes an argument in favour of the conſtruction 
contended for by the repreſentatives of the mother ; namely, 
that he intended the remainder of every thing to go to her 
by the ſubſequent reſiduary deviſe ; and that he did not mean 
to die inteſlate as to any part of his property. He adds the 
{weeping clauſe, after all the proviſions before mentioned ; 
at the ſame time not meaning to make his mother executrix. 
What purpoſe then was it to anſwer? I confeſs I can ſee 
none, unleſs it was to diſpoſe of all his ' worldly ſubſtance 
agreeable to his declaration in the introduQory part of the 
will. The words are, ** 1 alſo give to my mother, all the 
ce remainder and re/idue of all the effetts, both real and per- 
* ſonal, which I ſhall die poſſeſſed of.” Now, is the true 
conſtruction of theſe words to be confined to a gift of per- 
ſenalty only? Moſt clearly not; becauſe the teſtator has ex- 
preſsly added the word real to the word effects. Do the 
words real effefts in law, mean real chattels only? No au- 
thority has been produced to ſhew that they do: And in 
point of fact, there was bur one leaſe belonging to the teſtator 
in this caſe which could come under that deſcription: con- 
ſequently, if the conſtruction contended for by the defen- 
dant were the true one, only that leaſe would paſs; which 
would be to narrow the conſtruction of the word real very 
much indeed. The natural and true meaning of real efftfts 
in common language and ſpeech is real property ; and real 
and perſonal Fels are ſynonimous to ſubſtance, which includes 


every thing that can be turned into money. In ſeveral 
| | X 2 | clauſes 
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clauſes of tl the bankrupt laws which make it felony i in a bank- 


rupt to conceal, remove, or embezzle any part of his goods, 


wares, merchandize, monies or Fects * ; the word“ ect,“ 
is made uſe of in this ſenſe. It that be the true conſtruc- 


o Vide ftarg & tion, there can be no doubt, but that the words, remainder 


L. . c. 17. 


8. 1. fiat. 5. 
Ann. c. 22. ſe. 


1. ſtat. 3 Geo. 1. 
c. 12. ſect᷑. 2. 
won. 5 Geo, 1. 
c. 24. ſect. 1. 
far. 5 Geo, 2. 
c. 30. ſect. 1. 


of real e Fette include the reverſion of every thing not diſ- 


poſed of; in which caſe no wards of limitation were neceſ- 
far 

| But an objection has LF made from the teſtator's giving 
his mother a. ſpecific eftate fot life, and making that eſtate 
liable to impeachment of waſle ; which it has been ſtrongly 
contended, is totally repugnant. to and inconſiſtent with an 
intention to give her an abſolute property in a ſubſequent 
part of the ſame will. As to that, there might poſlibly be 
reaſons for his doing ſo, eſpecially as he had, in reſpect of 
that ſpecific eſtate, given her a preference to all his general 
creditors and legatees ; by deviſing it free of all incumbran- 
ces. But I do not think the objection of itſelf ſufficiently 


; ſtrong, to controul the manifeſt operation of the ſubſequent 


words, uſed by the teſtator in the reſiduary deviſe. It 
would be going a great way indeed, to lay it down as a ge- 


. neral rule, that where a particular eſtate is given to a perſon 


in one part. of a will, and the teſtator afterwards, deviſes to 
him in more general words, that he ſhall not reap any be- 
nefit of ſuch reſiduary deviſe. Indeed, as to this objection, 
the caſe of Ridout v. Paine, 3 Atk. 486. is exactly in point. 
There, the teſtator, in the firſt inſtance, gave his wife only 
an eſtate for: life, in part of his real eſtate, and afterwards 
bequeathed her the ręſdue, Ec. The objection of incon- 
ſiſtency, now ſo ſtrongly-relied on, was there made; but 
Lord Hardwicke over- ruled it, and held the reſiduary clauſe | 
carried the inheritance notwithſtanding. That caſe is alſo 
very near in point as to the other objections made to day. 
For the only, difference between the ſweeping clauſe in that 
caſe and this, is, that the word eſtate is uſed inſtead of effetis. 
Here the words are, „All the remainder and reſidue of all 


his effects, both real and perſonal,” which includes all the 


teſtator's property. All the terms he makes uſe of, except 
the word: © Feels,“ are technical terms : For <= CAR 8 is 
applicable to real eſtate, and reſidue to perſonal. eſtate. 
Therefore the ſame rule of determination that was held in 
the caſe of Ridout v. Paine, ought to hold in this caſe. Upon 
the whole of the will taken together, I am clearly of opinion, 


that the teſtator meant his mother ſhould take the whole of 


his property, under the reſiduary deviſe, and that the words 
he has made uſe of are ſufficient to effectuate that intention: 
| | Conſequent!y; 


Trinity Term 15 Geo. 3. BR 309 


Conſequently, that ſhe took a fee in the fee- ſimple eſtates, 

and the whole of the teſtator's intereſt in the reſt of his 

real property, fubjeCt to the charges thereon. The reſult is, fs 

that the leſſors of the plaintiff are entitled, and that the — 

judgment of B. R. in Ireland muſt be reverſed. | 
Aſton Juſtice. 1 am of the ſame opinion as I was before *. * Mr. Juftice 

When this queſtion came on in the Common Pleas, in Ireland, ey Ow 

the mother was alive; therefore it was immatertal whether Common Pleas, in 

ſhe took an eſtate for life or in fee. The words “ real Srelands 

Fects“ may relate to real eſtate; and there are many acts, pens, Kee ig 

both in the Engliſb and Triſh ſtatutes, in which they can re- 

late to nothing elſe. So, the word“ ſubſtance”? is appli- 

cable to real eſtate, in the flatute 4 and 5 Phil. and Mur. c. 

8. I think the intention of the teſtator in this caſe is very 

clear. Therefore, the judgment muſt be reverſed. 


Mr. Juſtice Willes, and Mr. «Juſtice Aſphur/t were of the 
ſame opinion. | | 


| Per cur. Judgment reverſed. 
Afterwards, upon a writ of error in the Houſe of Lords, 
on the 2d of December, 1776, the judgment of B. R. re- 
verſing the judgment of the court of B. R. in Ireland, was 
affirmed. 1 . 


Tueſday, 


BALDWIN verſus KARVER et ab. June 20th. 


HIS was a caſe out of Chancery for the opinion of Deviſe to truſ- 
this court; the material facts of which were as fol- _— 8 


low: 8 . heirs male of J. 
Richard Aſhwin being ſeiſed and poſſeſſed of a conſiderable 4 in default of 
real and perſonal eſtate, made his will on the 8th of June, — 4 7 


1756, and thereby, after - making proviſion for his wife, and male of R. A. 
and in default of 


leaving certain legacies, divided the reſidue of his eſtate thus: fach fern 


I do hereby give and bequeath all the reſt, reſidue and re- the vie of all 
mainder of my perſonal eſtate and effects whatioever, not aud every the 
randchildren of 


herein before, or herein after bequeathed, unto my faid 5. 4 and S. 
wife, Sarah Aſhwin, Thomas Taylor, and John Karver, to as tenants in 


bold all and fingular the ſaid lands, tenements and premiſes, e mw x. 4 


and perſonal eſtate whatſoever, to them my ſaid truſtees, even date with 


and the ſurvivor and ſurvivors of them, and the heirs, ex- the will, the 
| teſtator direts 


ecutors and adminiſtrators of ſuch ſurvivor, in truſt never- the truſtees to 


theleſs, that they, my ſaid truſtees, and the ſurvivor and pay the intereft 
and produce of 


ſurvivors of them, and the heirs, executors, and admini- 1% an . 
6 ſonal eſtate to 


his wife $. A. and to the ſaid J. A. and R. A. during their lives, with furvivorſhip. Eight 
grandchildren were alive at the date of the will : © ninth-was born before the teffator died: tvelve 
more were born after his deceaſe, and all in the life-time of R. A. who died without iſſue, — 
Held, that as the twenty one grandchildren- were all alive at the death of R. A. all were equally 
entitled, | | 

| ſtrators 
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ſtrators of ſuch ſurvivor, do, and ſhall, ſtand ſeiſed and 
oſſeſſed of the ſaid lands, premiſes and perſonal eſtate and. 
effects, 10 and ſor the uſe and behoof of the heirs male of the 
body of my nephew John Aſbwin; and in default of ſuch 


iſſue male, then to the uſe and behoof of the heirs male of 


the body of my nephew Richard 4/hwin; and in default of 
ſuch iſſue, then to and for the uſe and behoof of all and every 
the grandchilgren of my late brother John Aſbiuin, deceaſed, 

and the grandchildren of my late ſiſter Sarah Morris, de- 
ceaſed, to hold all and ſingular the ſaid lands and premiſes, to 
them the ſaid grandchildren of my ſaid brother John Aſbwin 
and Sarah Morris, and their heirs, as tenants in common, 
and not as joint-tenants; and my perſonal eſtate and effects, 


to be equally divided between them, ſhare and ſhare alike.” 


That the ſaid teſtator added three ſeveral codicils to his 
will, the firſt of which was as follows: Whereas I Richard 
Aſhwin have this 8th day of June, 1756, made and executed 
my laſt will, but I have therein omitted to diſpoſe of the 
reſidue and inareale of the ſurplus, and remainder of my.real 
and perſonal eſtate ; now I do hereby order, will, and direct, 
that my ſaid truſtees herein named, ſhall pay and diſpoſe of 
all the intereſt, produce, and increaſe, that ſhall from time 


to time ariſe, or be made of my ſaid real and perſonal eſtate, 


unto my ſaid wife Sarah Aſpꝛuin, and my nephews John 
Aſbwin and Richard Aſhwin, and to their aſſigns, ſhare and 


| ſhare alike, with ſurvivorſhip, for and during the term of 


their three natural lives. 
That the teſtator died on the 6th of November, 1 17 58, 


leaving John Aſpivin and Richard Aſhwin his nephews, and 


the ſaid John Aſhwin his heir at law.— That the teſtator's 


. ſaid nephews, John and Richard Aſhwin; are ſince dead 


without iſſue, and Sarah Aſpwin, the widow is alſo ſince 
dead, and that Richard Aſhwin was the ſurvivor of them. 
That eight grandchildren, vig. two of Sarah Morris, and 
fix of Jobn Afhwin were alive at the time of the teſtator's 
making his will, —A rinth, viz. a grandaughter of John 
Aſhwin, was born after the will, and before the teſtator died. 
After his deceaſe, twelve more grandchildren of John Aſhwin 
were born, and all of them in the liſe- time of Richard. 
The queſtion was, Whether all, or any, and which of 
the grandchildren of the teſtator's late brother Fohn  Aſpwrn, 
and his ſiſter Sarah Morris deceaſed, were entitled under 
this Geviſe ? | 
| "This 


Trinity Term 15 Geo. 3. B. R. 


— —— 


This caſe was argued twice: firſt on Friday, February 
za, in Hilary Term, 15 Geo. 3. by Mr Pepys for the plain- 
tiff, and Mr. Wallace for the defendants ; and again, in 
Eaſter Term laſt, by Mr. Dunning for the plaintiff, and Mr. 
Mansfield for the defendants. | 

For the plaintiff, it was argued, that thoſe grandchildren, 
only who were alive at the date of the will, or at moſt the 
other grandchild born after the will, and before the teftator's 
death, could be entitled ; and ſuch was the rule eſtabliſhed 
by all the authorities in the books, in caſes where, like the 
preſent, there were no peculiarity of circumſtances to guide 
the court as to the real intention of the teſtator. 

That the will and codicil being both executed on the 
ſame day, muſt be taken together; but ſo as not to loſe ſight 
of the order of time. That by the will, no legal eſtate was 
veſted in the truſtees, but by the codicil they had a good 
eſtate of freehold during their lives; and there was a veſted 
remainder in the nine grandchildren born in the life-time of 
the teſtator, ſubject only to a contingent remainder to the 
iſſue male of Jobn and Richard. 

Lord Mansfield. The ſingle queſtion is, which of the 
grandchildren are entitled, not what eſtate they are to take. 

Mr. Pepys. But there was a remainder veſted in thoſe 
who were alive at the teſtator's death: For it is an eſta- 

bliſhed rule of law, that wherever an eſtate of freehold is 
limited to a perſon for life, with contingent remainders, and 
an ultimate remainder in fee to a perſon in ee, if none of 
the intervening remainders amount to a fee, the ultimate 
remainder is veſted. Chudleigh's Caſe, 1 Rep. 137; and 
till the contingent remainder takes place, the right of timber 
upon the lands is in the ultimate remainder-man. Utedale 
verſus Uvedale, 2 Roll. Abr. 119. tit. Mæreſme, pl. 3. the 
doctrine of which caſe is recognized in //hitfield verſus 
Bewit, 2 P. W/ms. 240. Therefore, upon theſe authorities, 
there was clearly a veſted remainder in the grandchildren 
alive at the time of the teſtator's death; 3 if veſted, it 
could not be deveſted by any other grandchildren who might 
afterwards come in eſſe. | 
Secondly, With reſpect to the intention of the teſtator, 
and the inconvenience that would ariſe from extending the li- 
mitation to a/ the grandchildren who might exiſt in futuro, 
they contended, that it was more natural for the teſtator to 
mean ſuch grandchildren only as were then in being, and 
whom he knew; than thoſe who might afterwards be 
born, who were indefinite in number, and the time of their 
comibg in /e ſo uncertain, that either the grandchildren 
| alive 
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alive muſt wait till their number could be aſcertained before 
any diviſion, or there muſt be a new partition upon the birth 
of every additional child. Beides, in that caſe, if any of 
them were to die, their father would come in as adminiſtra- 
tor, contrary to the manifeſt intention of the teſtator.—. 
They cited 2 Atkins, 121. 1 Vez. 114. Pre. Chan. 470, 
and 1 P. Wms. 342. and Gilb. Caſes in Equity, 136. S. C. 
For the defendants it was contended, that the apparent 
intention of the teſtator was to include all the grandchildren 
of John and Sarah, who ſhould be alive at the death of John 
and Richard without iſſue. That in reſpeR of the real eſtate, 
it was clearly a good remainder; and as to the deviſe of the 
perſonal, it was within the rule of contingencies with a dou- 
ble aſpect. 
As to the queſtion, whzch of the grandchildren were en- 
titled, the benefit intended by the teſlator was clearly a fu- 
ture and contingent benefit; becauſe, till the death of Jahn 
and Richard without iſſue, nothing was given to any of the 
grandchildren; and therefore till then nothing veſted: Con- 
ſequently the teſtator intended, that all who were in eſſe at 
that time ſhould take. 'That the rule of law, as to the time 
of veſting, was not, as had been contended on the other ſide; 
But ſuppoſing this eſtate i in common did veſt in the grand- 
children alive at the teſtator's death, yet it might be diveſt- 
ed in the event of future grandchildren coming in efſe Be- 
cauſe the eſtate both of tenants in common and joiht- 
tenants, may veſt at different periods. Co. Lit. 188. 4. 
Moore 220. Stanley verſus Baker. Polliſen 373. 2 Lern. 
$45. Cooke v. Cooke. ' 1 Ld. Raym. 310. 2 Str. 1172 
Upon the firſt argument, Lord Mansfield ſtarted a doubt, 
whether the deviſe of the perſonal eſtate to the grandchildren 
was not too remote — Upon the ſecord argument his Lord- 


| ſhip ſaid, I have no doubt as to the queſtion which of the 


grand-children are entitled. All caſes on the conſtruQion of 
wills depend upon the particular penning of the wills them- 
ſelves, and the ſtate of the families to which they relate, 
taking alſo into conſideration ſome general rules io prevent 


property from being unalienable too long. 


A grandchild may mean one that a perfon way have at 


any diſtance of time, according to the manner in which the 


teſtator uſes the word. The great point in all caſes of this 
kind is, the time when the legacy is to vet; for that is the 


period which the teſtator looks forward to, when he direQs. 


his property to paſs from one channel into another. Here 
the teſtator does * conſider the grandchijdren as immediate 
objects 
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objects of his bounty; but only gives en a pff ality 04 or a 
chance, after an indefinite dying of John and Richard with- 
out iſſue male. He means them as another ſucceſſion; and 
therefore, all who were in e upon that e are 
equally entitled. 

But my difficulty is upon the limitation of the real and 
perſonal eftate. The rule of law moſt undoubtedly i is, that 
a deviſe to the heirs general or ſpecial of a man alive is void. 
If the deviſe therefore to the heirs of the body of John is to 
be conſtrued an immediate deviſe, it is of courſe void. But 
ſuppoſe, by incorporating the will and codicil together, the 
deviſe of the real eſtate could be ſupported ; ſtill it ſtrikes 
me, as at preſent adviſed, that the ſubſequent limitation of 
the perſonalty is too remote. 
to the heir at law of the teſtator, and to the perſonal repre- 
ſentative or next of kin of John, that they may be heard by 
their counſel if they think proper. | 

Afton Juſtice—As to the queſtion which of the grand- 
children are entitled, the material conſideration in all the» 
caſes in the books has been, the tume when, or the contin- 
gency upon which, the deviſees are to take: and beyond- 
that time none have been let in. Heath'v. Heath. 2 Att. 
121. Warren verſus Johnſon, 2 Ch. Rep. 69. Elliſon 
verſus Airey, 1 Vez. 114. Where there is a deviſe to the 
children of A. who has only one cbild born at the time of the 
will, all the children born after may be let in. Bateman v. 
Roach, ꝙ Mod. 104. | ü 


A djornatur. 


But now in this term, no counſel appearing for the heir at 
law or the perſonal repreſentative of John, Lord Man, * 


delivered the opinion of the court as follows: 


A doubt occurred upon both arguments, whether any of 


the grandchildren at all were entitled. Firſt, In reſpect of 
the real eſtate, as being deviſed to the heirs male of Jahn, 
who was alive at the death of the teftator : and, Secondiy, In 
reſpect of the perſonal eſtate, as being too remote. —As to 
the firſt, it was ſaid, that the codicil, by which the rents and 
profits are given to Sarah, John, and Richard, during their 
lives, was made to obviate this objection; and if ſo, they 
would take a joint eſtate during their taree lives, with limi- 
tation in tail male to John and Richard, with remainder in 
tee to the grandchildren. But in that caſe, the ſubſequent 
deviſe of the perſonalty would be too remote: for John, as be- 
ing the firſt tenant in tail, would take the abſolute property. 

Upon 
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1775. Upon the laſt a argument it was ſaid, that the deviſe of the 
—— realand perſonal eſtate might be conſidered as a deviſe upon 
8 double contingency ; that is, in caſe Jobn ſhould have a {on 
Kazvsz, living at his death, then to ſuch ſon ; but if none, then to 
the grandchildren. | 
_ Upon that way of ſtating it, it does occur that the whole 
may be ſupported. It is clear by the will, that nothing was 
meant to pals to John the anceſtor; the deviſe is to the heirs 
male of his body. But tho'e words are followed by others, 
which ſhew that the teſtator meant to uſe them as Hynoui- 
mous tO e iſſue male For he goes on thus; *©* and in de- 
<< fault of ſuch iſſue male. Suppoſing he did uſe them as 
ſynontmous, to be ſure the reaſonable conſtruction is, that he 
meant ſuch perſon as ſhould be iſſue male at the time of the 
death of John, and if he left no iſſue, then to the grand- 
children. 
As to the queſtion, how many of the grandchildren are 
to take, it muſt in all caſes depend upon the ſubject matter 
of the will. The doctrine is very well laid down in the caſe 
( of Elliſon verius Firey, 1 Vez. 114. Where one deviſes to 
3 children, if it be an immediate deviſe, there it ſnall only be in- 
1 tended to relate to children in ſe at the time. There is a 
| | material diſtinction between this ſort of bequeſt, and a pro- 
þ viſion for children in marriage ſettlements: becauſe in them, 
as there are no children in % before the marriage, and tbe 
number is uncertain, it muſt be ſuppoſed the benefit was in- 
tended equally for all. But if in a will, a deviſe is limited 
to children by way of remainder, or upon a contingency 
which in the contemplation of the teſtator, is uncertain 
when it may take place, if it ever happens at all; there the 
ſame reaſon holds, why it ſhould not be confined to thoſe 
only who were alive at the time of making the will. Here, 
the deviſe is a remainder after two eſtates tail. Therefore 
we are clearly of opinion that a// the grandchildren in «es, 
at the time when the deviſe veſted, were equally entitled to 
take; which in fact includes all who are before the court, 
I | for they were all alive at the death of Richard. 
1 If either John or Richard had had a fon living at their 
lf death, there would have been an end of the limitation over. 
1 ® June 23. The certificate was in theſe words“: „Having heard 
1 © counſel, on both ſides, and conſidered this caſe, a doubt 
1 * occurred, whether, the deviſe of the real eſtate, as it ſtands 
| , upon the will alone, was good; and if it was coupled with 
& the codicil, whether the abſolute property of the perſonal 
F* eſtate \ would not veſt in Jo; and therefore, we directed 


65 notice 
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* notice to be given to the heir at law of the teſtator, and 1775. 
«© the perſonal repreſentative or next of kin to John, that 

<* they might be heard by counſel if they pieaſed. But the n= 
© cauſe having been poſtponed to this term, and no coun-  Kazvas. 
ce ſe] appearing for them, we have thought proper to give | 

« our opinion upon the queſtion, as between the grand- 

& children themſelves. And, as they were all in being at the 

& death of Richard, we think they were all equally en- 

« titled.” E128 


Wedneſday, 


Rex verſus GRUNDON ef al. 
- June 21ſt. 


HIS was a ſpecial caſe reſerved upon an inditment Sentence of ex- 
pulſion unap- 


againſt the defendant and others, for an aſſault upon pealed from, 
Charles Crawford, Eſq; a fellow commoner of Queen's College eee in, 
in the Univerſity of Cambridge, in turniug him out of the 42 1 
garden belonging to the ſaid College. ſaulting a fellow 


Caſe.—On the trial, evidence was offered on the part of K of 


the proſecutor, to ſhew the illegality of the ſeveral ſentences — * 
of expulſion of the proſecutor from the ſaid college, and of — _ out 
the confirmation of the ſaid ſentences ; but of which confir- garden; and held 
mation no notice was given to the ſaid proſecutor. concluſive for the 
If the court of King's Bench ſhould be of opinion that befendant. 
ſuch evidence was admiſſible on the trial of the ſaid indict- 
ment, then the parties on both ſides were to produce to the 
court, ſuch part of their ſtatutes or other inſtruments, as 
might be proper to ſupport or invalidate ſuch ſentences ; 
that the ſaid court might judge of the legality or illegality 
of the ſaid ſentences, or either of them, for the ſaid proſe- 
cutor's expulſton from the faid college. 
The queſtions reſerved for the opinion of the court were, 
1/7, Whether ſuch evidence, as above ſtated, given on the 
trial of the ſaid inditment, was admiſſible or not 2d/y, 
Whether, if ſuch evidence was admiſlible, the ſaid ſen- 
tences, or either, and which of them, were legal for the 
proſecutor's expulſion from the ſaid college. | 
The cauſe came on before the court laſt term, when Mr. 
Tones for the proſecutor had begun. But Lord Mangfield 
ſtopped him, ſaying, that upon the caſe, as then ſtated, no- 
thing appeared to the court of the foundation of the col- 
lege, or of their juriſdiction, or of the ſtatutes, or of the 
res acts; 
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1 1775. facts; all of which were neceſſary to be ſtated to enable 

—— dhe court to form a judgment upon the queſtions reſerved. 

R His Lordſhip ſaid, it the proſecutor were a member of the 

. foundation, the ſentences might be concluſive until reverſed 
by the viſitor. If only an independent member, it might be 
defenſible in thoſe who had the management and direction 
of the college to put bim ont. 

The cafe was now made.compleat by the addition of the 
order of ruſtication of the proſecutor, dated Auguſt 2 iſt, 
1773, figned by the Maſter and one Fellow; the ſentence of 

0 ex bhulſion, dated September 27th, 1773, made by the Maſter 
and two Fellows, but figned only by the Maſter ; the order 
- of confirmation of the ſame, dated Fanuary 13th, 1774. 
ſigned by the Maſter and ten Fellows. Alſo a copy of the 
ſtatutes of the college, of which the ſtatute de perendinanti- 
bus only was material, and an interpretation of the words, 
% Major pars 3 Vvhich occurred frequently in the 
ſtatutes, and which, by ſuch interpretation, was conſtrued 
to mean the major part of the Fellows re/ident in college. 
The ſtatute de perendinantibus was as follows: © Statuimus 
* quod nullus ad perendinandum in hoc collegio admitta- 
4 tur, niſi de expreſſo conſenſu preſidentis, et majoris partis 
5 ſecierum; quibus conſtet de ipſius bona fam converſa- 
8 tioneque laudabili, et quem crediderint quiete vecturum 
inter ſocios. Et ſi oppoſitum conſtiterit poſt ejus ingreſ- 
t ſum, prim6 admoneatur per preſidentem vel ejus vicege- 
«© rentem et ſi tunc non emendatur, moneatur ſecunds per 
*© duos focios tunc domi preſentes; quod fi ad huc'non fe 
© reformaverit, terti6 per preſidentem et majoFem partem ſo- 
* ctorum expellatur a collegio in perpetuum. Quod fi 
e quiſque perendinantium aliquod crimen committat unde 
& ſcandalum aut infamia eidem collegio oriatur, idem ab 
* hoc collegio protinus expellatur. 

Mr. Jones tor the proſecutor propoſed to maintain, 1/f, 
That the ſentence of expulſion was examinable in this court. 
2d, That it was irregular, and conſequently illegal. 

Upon the „ir point: Colleges are ſocieties inſtituted, not 
EA for the purpoſe of diſtributing the founder's proper- 
ty, but, like all other corporations, they have, for their ob- 
ject, the public utility. They may then be conſidered in 
two different capacities: 1. corporate; 2. eleemoſvnary, 
In each of theſe characters, they are ſubject to a different 
juriſdiction. In matters which concern their public, their 
corparate e hey are controllable. like every other 

corporate 
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corporate body, by the general law of this country: in mat- 
ters which regard their private or eleemoſynary character, 
their proceedings are exammable by perſons appointed, by 
3he founder, their reſpective viſitors. 

Theſe inſtitutions are in general compoſed, not only of 
members who participate of the endowment, but of others 
who do not. The latter, however, are conſidered ſtrictly 
as members of the college. The terms of their admiſſion, 
their rank, their habits, their privileges, their diſcipline and 
regulation, the cauſes for the cenſure or expulſton of them 
are defined and preſcribed by the ſtatutes, which form- the 
general conſtitution of the college. In virtue of this re- 
lation, they claim to be members of the Univerſity or ag- 
gregate Corporation compoſed of the members of the diffe- 
rent colleges. In this character they are ſubject to further 
regulations, and in return receive eſſential advantages: they 
become entitled to different degrees, diſtinctions, and valuable 

privileges in the learned profeſſions, and to a qualification as 
electors or repreſentatives for the Univerſity in Parliamen:. 

There is nothing which eſſentially differences the particu- 
lar conſtitution of Queen's College from that of any other. 
It was firſt founded by Margaret of Anjou, queen of Hen. 6. 
and afterwards further endowed by Elizabeth, wife to Ed. 4. 
The foundation conſiſts of a maſter, 19 fellows; and 8 ſcho- 
lars. Mr. Crawford, the preſent proſecutor, claims no part 
of the endowment, but was duly admitted a' member of 
the college. 1 

If the ſentence by which Mr. Crawford is Gepe of the A 
rights incidental to his character as a member of the col- 7 
lege, be not examinable in this court, he is without remiedy. 8 
For the province of the viſitor is confined to caſes in which 8 
the founder*s property is concerned. This was ſettled in 1 
Daviſon's caſe*. It was there determined, that members of : In Cane. ahhh 
the proſecutor's deſcription have no appeal to the viſitor's Ju 1772- 1 
juriſdiction. But it is ſufficient that: the proceeding is with- # 
out redreſs in any other juriſdiction, to render it amenable 
to this court, which ever interpoſes to prevent a defect of 

juſtice to the ſubje&. This principle is declared in the 2 
Great Charter, and exprefsly recognized in Bagg*s caſe, 4 
11 Co. 98. It was there refolved, © That to this court of A 
King's Bench belongs not only authority to correct er- 
* rors in Judicial proceedings, but errors and miſdemeanors 
* likewiſe. extrajudicial, tending to the breach and oppreſ- 
** fron of the ſubje&, or to raiſing any faction or debate, 


or any manner of miſgovernment; in order that no 
| © manner 
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% manner of wrong or injury, public or private, may bs done, 
* but may be remedied by due courſe of law.” 
This is the caſe of a corporation, inſtituted for the im- 
provement of the public manners, by the inſtruction of youth, 
and the advancement of uſeful learning, exerciſing powers 
which are an emanation from this court. In this view it is' 
clearly ſubject to the authority of this court, which is not 
only inveſted with a controlling power over all corporations, 
but is alſo the national cuſtos morum, the Iypenntending 
guardian of the public morals. 
This court will therefore not Se itſelf as ded 
from an examination of this ſentence, and a declaration that 
it is irregular, if it ſhould be ſo found, which. is all that the 
preſer:: caſe demands. For the queſtion in the preſent pro- 
1 ceeding is ſimply, Whether the ſentence be really a regular 
1.8 ſentence of expulſion ? If it is not, the defendants are guilty 
if it is, they muſt be acquitted. 
18 Second point. The ſentence is clearly irregular. The 
| ſtatute de perendinantibus, which provides for the regula- 
19 ̃ tion of thoſo members of the college who are independant 
1 of the endowment, direQs the mode of their admiſſion to, 
1 and expulſion from the college. For a very obvious reaſon, 
1 the ſame deſcription and number of perſons, which is requi- 
— 1 ſite to their admiſſion, is made neceſſary for their expulſion; 
1 the Maſter and the major part of the Fellows. Now this 
ſentence of expulſion is only by the Maſter and one Fellow; 
which evidently however, do not conſtitute a majority. 
Mr. Pemberton contra for the defendant. 1/7. Point. It is 
a general rule of law, that a ſentence or judgment of any 
court of authority, having competent juriſdiction, is con- 
cluſive until reverſed. Carth.. 225. Buller's Ni. Pri. 244. 
1 Salt. 290. Blackham's caſe. The propriety, therefore, 
of this ſentence of expulſion, could not be enquired into col 
laterally at ui prius upon this indictment. 
2d Point. The ſentence is a good and valid ſentence. As 
to the ſtatute de perendinantibus, a fellow commoner cannot be 
conſidered as a perendinans. But ſuppoſing he could, the in- 
terpretation of the ſtatutes is given to the Preſident and the 
major part of the fellows;: and the interpretation they have 
given to the term major part, is that it means the majority 
of the fellows preſent in college. Therefore this ſentence, 
though ſigned by the Maſter and one Fellow only, being the 
ealy; Fellow; in WO is 3 regular and legal. 
Cur. adviſare vult. 


Afterwards, 
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Afterwards, on Monday June ths 26th, Lord Mansfield 
delivered the opinion of the court. His Lordſhip ſtated 
the caſe at large, and proceeded thus. 

The proſecutor, after theſe proceedings, continued by 
force, and in deſpite of the college, until Juby, when the fact 
for which the indictment is brought happened. But he had 
never before made any complaint about the proceedings, nor 
appealed to the viſitor. The queſtion upon theſe facts is, 
Whether, after the proceedings ſo had againſt him, he had 
a right to continue in the college? It has been argued, that 
he was a mere boarder; and if fo, that he had no right to 
continue after the notice given him to leave the college; 
and we all think that he appears to be a mere boarder. Mr. 
Fones has furniſhed me with a caſe which ſeems deciſive as 


to this point, and is as follows: —Ex parte Fchn Daviſon, Daviſen's caſe. 


Eſq; in Chancery at Lord Ap/ley's houſe, Fuly 25th, 1772. 
Mr. John Daviſon was admitted a commoner of univerſity 
college in Oxford, and after having performed the greateſt 


within one, requiſite, for the purpoſe of taking the degree 
of Batchelor of Arts, he was expelled the ſaid college. 

He preferred his petition to the Lord Chancellor as viſi- 
tor; Univerſicy college being of royal foundation, and the 
petition ſtates—'Fhat Univerſity College was a foundation 
of King Alfred, anno 872. —That by charter, the ſaid col- 
lege doth now conſiſt of a ma/ter, 1 2 fellows, and other mem- 
bers.—That he was admitted according to the tenor of the 
charter ; that he was expelled hy the maſter and five fel- 
lows, which does not conſtitute one half of the fellows of 
the college. The appellant therefore prayed, that the mat- 
ter might be taken into conſideration ; that the maſter and 
fellows might be ordered to attend; and that the charters, 
books, and ſtatutes might be inſpected and produced at the 
hearing of the petition; and, in general, that the appellant 
might be redreſſed. 


der ſus 
G RUN DON. 


Commoner of 
Univerſity Col- 
lege in Oxford is 


part of his public exerciſes, and having kept all the terms, a mere boarder. 


Petition. 


Prayer, 


The Lord Chancellor ordered, that the parties ſhould at- Order 75th 
tend, and that the public books, c. c. ſhould be inſpect- . 1772. 


ed. Upon this, the college preſented a counter-petition, ſug- 
geſting, that certain allegations 'in the appellant's petition 
are unſupported by evidence, particularly theſe : “ That 
the college now conſiſts by charter, of a maſter, 12 fel- 
lou s, and other members: “ That your petitioner 


„was admitted a member purſuant to the charter.“ 
| - Whereas 


Crofs petition. 


ß 20. ag 
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Rzx 
verſus 


Gnu pon. 


Prayer. 


Order April 
zoth. 


Whereas they ſnew, that the college is a corporation by 
preſcription, though confirmed by ſeveral royal charters. 
That it is an eleemoſynary corporation, and conſiſts only of a 
mafler and 12 fellows : I hat they are adviſed, and do ſub- 
mit that commoners, i. e. ſuch as pay for their lodging and 
diet, and are independant, do not belong to the college, nor are 


of the foundation: That they are, of courſe, not entitled to 


the protection of the viſitor, and can have no title to the 
production of the college papers. They therefore pray, 
that they may be heard againſt the petition of the ſaid Da- 
viſon; and that ſo much of the above order as relates to the 
inſpection and production of the college books, Sc. Cc. may 
be ſuſpended, till it be determined “ whether this be mat- 
5© ter of viſitatorial cognizance ??? 

The Lord Chancellor accordingly ſuſpended that part of 
the order. The maſter afterwards made an affidavit, that 


the college was merely eleemoſynary ; that it had undergone 
various changes, till at laſt, Queen Elizabeth, in the 1 5th 


year of her reign, incorporated it per nomen magiſtri et 
ſociorum collegii magnæ aulæ univerſitat. Oxon ;” that 
in the ſaid grant there is no mention of any commoner s, Or 
other perſons independant of the foundation, and that Mr. 
Daviſon never was a member of the ſociety, never belonged 
to the foundation in any ſenſe. The queſtion was, © whe- 
ther ina college Independants of the foundation were of 
* viſitatorial juriſdiction?“ 

On the part of the college it e that the viſitors 5 
juriſdiction is confined tq the foundation, and is derived 
ſolely from the intention of the founder with reſpect to the 
diſtcibution. of his property, That independant. members 
are pupils received into the college by the Maſter and Fel- 
lows, and ſubmitted to their diſcretionary, government; they 
are ſtrangers to the foundation, They therefore have no 
other remedy in caſe of particular grievance, . than that 
which the laws of the land afford them, they have no appeal 
in the viſitor's juriſdiction. The viſitor cannot give coſts, 


and young men of fortune may ruip, or at leaſt harraſs the 


univerſity by continual vexation. 
On the part of the appellant it was inſiſted, that the vi- 


ſitor's juriſdiction is not confined to the foundation, but com- 


priſes the whole government of the college: That the inde- 
pendant members, though ſtrangers. to the eleemoſynary 
conſtitution, are not ſtrangers to the college, being recog- 
nized, deſcribed, and defined in the conſtitution of the uni- 


verſity. For by the univerſity ſtatutes, a degree cannot be 


taken 
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— — 


taken by a perſon not a member of a college. That the 1775. 

: ſame ſtatutes enact the duties, privileges, ranks and habits | 
of independent members; according to their ſeveral orders. —— 
: That theſe deſcriptions and definitions are acknowledged Grxunpon. 
| by thoſe laws which affirm the conſtitution of the univerſity. 
| That thoſe laws will imply, on the part of members ad- 
| mitted intra menta edi, ſubmiſſion to the orders and ſtatutes 
of the ſociety, and on the part of the college protection and 
redreſs. The relation, therefore, of theſe independent 
members to the college being legally recognized, definite, 
and certain, they have an appeal to the viſitor. The Lord 
Chancellor, wich the advice of De Grey, Lord Chief 
Juftice of the Common Pleas, and Mr. Baron Adams, diſ- N 
miſſed Mr. Daviſon's petition. And upon examination of ory 3 
the original order, it does not appear that any mention is 
made of the petitioner having liberty to inſpect the books 
and charters, &c. of the college, in order to the diſcovery 
of any corporate right he might have. 8 

Now the order in that caſe is expreſsly founded upon the 
ground of the appellant being an independent member and a 
mere ſtranger. Here the proſecutor is an independent mem- 
ber ; and if ſo, the authority I have juſt mentioned puts an 
end to the queſtion : Becauſe, as a mere boarder, he had no 
right to continue in the college after they had given him no- 
tice to quit. It may be ſaid there is a difference between 
that caſe and this, becauſe the ſtatutes of Univerſity College 
take no notice at all of independent members or ſtrangers ; 
whereas there are expreſs proviſions and regulations in the 
ſtatutes of Queen's College concerning them. But ſup- 
poſing Mr. Crawford were ſubject to the rules and orders of 
the college; in that caſe it is inſiſted that the ſentence of ex- 
pulſion is illegal: And at the trial, the ſtatutes of the col- 
lege were offered in evidence to ſhew that it ſhould have 
been ſigned by the maſter and a majority of the fellows, 
whereas it was ſigned by the maſter and one fellow only. 
The anſwer to it is, that even if the allegation were well 
founded, the merits, the juſtice, or the regularity of the 
expulſion cannot be entered into at the ailizes ; but the pro- 
per mode of impeaching it, is by appeal to the viſitor. 
Mr. Juſtice Villes was of that opinion at the trial: but re- 
ſerved the queſtion, Whether the ſtatutes were to be ad- 
mitted in evidence to impeach. the ſentence, and enter into 
the validity of it there. And we are all of opinion with Mr. 
Juſtice Willes, that they could not. So that even if Mr. 
Crawford was a member, and ſubjeQ to the 3 

| We rules 
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rules and orders of the college, his mode of redrefs is by ap- 
peal to the viſitor, and not to this court. 

The king's courts, if the college do not exceed their; ju- 
riſdiction, ha ve no cognizance, no ſuperintendence. But the 
viſitor is the only prion to be applied to, and moreover 
his judgment is final. He does not proce:d by the rules and 
forms of the common law; but he ſuffers a party allegare 
non allegata, et probare non probata; and decides entirety 
upon the merits. Therefore this expulſion by the Maſter 
and reſident Fellows muſt be taken by every body to be a 
right ſentence till avoided or fet aſide by the viſitor who is 
the ſole judge. So with reſpect to ſentences of the eccleſi- 
aſtical court: The temporal courts muſt conſider them as 
final and concluſive until reyerſed. 

So in caſes within the juriſdiQion of the Admiralty courts, 
their judgment is concluſive until reverſed. 

In this caſe expulſion is a matter entirely of their own 
juriſdition. The viſitor might have proceeded upon the 


" contempt and miſbehaviour ſ ubſequent to the original of- 
| fence. There is an end of all diſcipline, if this expulſion 


might be overturned by force and violence without taking 
the proper courſe of applying to the viſitor. Therefore we 
are all moſt clearly and ſtrongly of opinion, that Mr. 
Juſtice Wille did extremely right, in refuſing to admit any 
part of the ſtatutes to be read in evidence at the trial. 

It is ſuggeſted to me, that if this were a common 1 law 
right, like DoQor Bentley s to a degree, it muſt be ſubmit- 
ted to until a proper application were made to a court ot 
juſtice in a legal way: It cannot be overturned by fotce 
and violence. 'T herefore let there be, 

„ | Judgment for the defendant. 


2 Lis H, qui tam, verſus Cox. 


this caſe, which was an action on the ſtatute of 


M R. BULLER moved, that the Peres in 


ulury, might be ſtayed, until the coſts taxed on A nonpros 
in the cauſe wherein Samuel Chadwick was plaintiff, and the 
ſaid Milliam Cox defendant: (being 20 J.) were paid. 
Aſlen Juſtice. Though the court may, perhaps, in ſome 
caſes, have been off their guard, and granted a motion of 
this pag it has 7 been refuſed, on conſideration ; and 
DR the 


r tt. ͤ i. te. 25: 4. 
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the reaſon is, that the party is at liberty, if he pleaſes, to 1775. 

purſue the coſts of the former action; and cited a caſe of 

Waring v. Potter, which he ſaid was decided about a year EN 

and a halt ago, in which the court denied a ſimilar motion. 9 
Per Cur. Take nothing by the motion. 


| Friday, 
Rex verſus WILLI AM BOW ER. _— 


H E defendant, who was a patunbroker, was indicted Kon ex- 
3 2 peſing to ſale, and 
for making and cauſing to be made, one gold watch cling _— 


chain, weighing 15 penny weights and nine grains, of worſe gold under the 
gold than it ought to be made; to wit, of gold no way feriing _ 4 
agreeing with the ſtandard, but being according to the rate d 
ot twelve carats, and two grains in the pound weight Troy weight, which 
worſe than the ſtandard : and for that he the ſaid William Oo 
Bower, the ſaid gold chain fo falſely made, &c. afterwards Sins impoſition 
falſely and 4nowingly, to one William Black, did expoſe to 9®!y in a common 
ſale, and ſell as AND FOR a thing wholly made of gold, and PO 
agreeing with the ſaid andard, in contempt, Cc. | 

The indictment contained a ſecond count, which was 
word for word the ſame as the former, except that the for- 
mer charged the defendant with making and ſelling, whereas 
the latter only charged him with expoſing to ſale and ſelling 
one other gold watch chain, &c. As AND FOR a thing 
wholly made of gold agreeing with the ſtandard. The jury 
found the defendant not guilty on the fit count; but guilty 
of the premiſes in the ſecond count. 

Mr. Dunning had obtained a rule to ſhew cauſe why the 
judgment ſhould not be arreſted upon the ground of this not 
being an indictable offence, and alſo leave io move for a new 
trial, if the court ſhould be againit arreſting the judgment. 

Mr. Yallace and Mr. Lucas now ſhewed cauſe, and in- 
ſiſted that the offence as charged in the indictment was à 
public fraud and cheat in the courſe of the defendant's trade, 
and therefore indictable at common law, and cited Tre- 
maine's Entries. The Queen v. Macarty, et al. 1 Salk. 286. 
6 Mod. 301. 2 Lord Raym. 1179. | 

Mr. Dunning contra contended that at the utmoſt, this 


was no more-than a mere civil wrong, and therefore not in- 


dictable. That as to its being a cheat, the indictment con- 
tained no ſuch charge, nor did it appear upon the evidence 


given at the trial, that the defendant knew whether the 
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chain was of the ſtandard weight or not. For the ſale. was by his 
ſervant; who, upon being aſked by the plaintiff, if it was 
real gold, anſwered in the affirmative, that it was. 

The queſtion, therefore is, Whether this ignorant miſ- 
repreſentation of the ſervant is ſuch an offence as ſubjects 
the maſter to an indiQment, and he inſiſted it was not. 

Afterwards, on Medneſday, Fune the 25th, Lord Mans- 
field reported the evidence as follows: The proſecutor ſwore 
that he bought the chain at the defendant's ſhop, of T homas 
Jones the defendant's ſervant, and aſked him if it was real 
gold. He ſaid it was: That he carried it to be examined, 
when he found it to be under the ſtandard weight, and not 
marked: Upon which he returned to the defendant's ſhop, 

and demanded his money back of the defendant, which the 

. defendant refuſed to give him. I have taken in my note, 
that the defendant expoſed it to ſale, but have omitted the 
words, © knowing, c. —As to that, the knowing it to be 
under the ſtandard, is an inference of law; but the ſelling 
by his ſervant was certainly his expoſing it to ſale. EET 
; His lordſhip then proceeded thus; The queſtion is, Whether 
the expoſing wrought gold to ſale under the ſtandard is in- 
dictable at common law? There are two precedents in 
Tremaine's Entries; one for making, the other barely for 
expoſing to ſale. The ſtatutes upon the ſubject relate only 
to goldſmiths. 

It is certainly an impoſition; but I incline to think it is 
one of thoſe frauds only which a man's own common pru- 
dence ought to be. ſufficient to guard. him againſt, and 
which, therefore is not inditable ; but the party injured 
is left to his civil remedy. | | | 

Aſton Juſtice. I rather think this is a private cheat. It 
is not ſelling by falſe meaſure, it is only felling ander the 

ſtandard. Selling coals ander meaſure is not an indictable 
—— %. Offence, but ſelling them by falſe meaſure is“; and cited 
27 Geo. 2, Rex v. Lewis. Rex v. Wheatly. Hil. 1 Geo. 3. B. R. 
Delivering ſixteen gallons of beer, as and for eigbteen, held 

1 __ only a private fraud, and not indictable +, 2 Burr. 1125. 
1 Mailles Juſtice. I am of the ſame opinion. The ſale in 
* this caſe is not a ſale by falſe weight, or by falſe meaſure, 
but only of a watch chain of inferior value; and it is a fa- 
vourable caſe; for it was the ſervant who ſold it, and not 
the maſter, though to be ſure the preſumption is, at the 
ſame time, that the maſter knew of it. Rex v. Wilder, 
Mich. 6 Gro. 1. Rex v. Iheatley, Hil. 1 Geo. 3. Rex 
yerſus Pinkney, Paſch. 6 Ges. 2. I think it is within the 
| . | reaſoning 
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reaſoning of thoſe caſes a private offence, and therefore not 1775- 
indictable. | — 
Rule for arreſting the judgment abſolute. | _ 
| BowER. 
Rex ver/us FiELDHOUSE. — 


| R. LUCAS moved, on the part of the proſecu- Indictment con- 
tor, ta quaſh an indictment againſt the defendant, fiſted of two 
conſiſting of two counts; one for a riot, the other for an af- 4 
fault, and took this exception: that the grand jury had only by the jury g- 
found it a true bill as to the count for an aſſault, and in- 3 1 — 
dorſed ignoramus on the count for a riot; whereas they ſanlt, returned 
ſhould have found the whole to have been a true bill, or re- %illa vera,” 
jected the indictment in toto and cited 2 Hawk. P. C. 210. I... 
Yelv. 99, 100. Rex v. Ford. Rule to ſhew cauſe. 

On Saturday, July 1ſt, Mr. Bulle? ſhewed cauſe, and in- 
ſiſted that the doctrine as laid down in 2 Hawk. 210. did 
not apply to the cafe of different counts in the ſame indict- 
ment, which was the caſe here; but only to caſes where 
the jury find billa vera and ignoramus upon different parts of 
one and the fame charge. Here the charges are two 
diſtin charges; the jury find one to be well founded, 
the other not, which they may well do. 5 | 

Mr. Lucas, contra, contended, that the finding of thejury 
in this caſe, was clearly bad ; for the words of the indorſe- 
ment do not make the indictment, but only evidence the aſ- 
ſent or diſſent of the grand inqueſt. The bill itſelf is the in- 
diament, when affirmed. But here, part only of the bill is 
affirmed; therefore the whole is void: and relied on the 
caſe of Rex v. Ford, Yel. 99. and 2 Hawk. 210, cited above. 

Aſton Juſtice. This caſe certainly does not come with- 
in the doQrine of Rex v. Ford, and 2 Hawk. 210. That 
doctrine relates only to caſes where the grand jury take 
upon themſelves to find part of the ſame indictment to be 
true, and part falſe. In that caſe it is held that the whole 
is void; and the reaſon ſeems to be, becauſe the jury do not 
affirm, the fact ſubmitted to their enquiry. But where 
there are two diſtinct counts, as in this caſe, the finding bills 
vera, as to one count only, and rejecting the other, leaves the 
indictment as to the count, which the jury affirm, juſt as if 
there had originally been only that one count. If you can 
take advantage of it any other way, you are at liberty to do 
ſo, but I think there is no reafon to quaſh the indictment. 
Mr. Juſtice Willes and Mr. Juſtice Aſhhurſt concurred. 

Per. Cur. Rule diſcharged. 
' Rex 
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"Wedneſday, Rex verſus Inhabitants of RinG-w oop. 
June 28th. : | . 

e R. MANSFIELD laſt term obtained a rule to 

poor's rate be- ſhew cauſe why an order of ſeſſions, quaſhing a rate 

ee e ade for the relief of the poor of the pariſh of Ringwood, 

e 695.2. ——f in the county of Southampton, ſhould not be quaſhed, and 
only is omitted why the ſaid rate ſhould not be confirmed. | 

1 The order of ſeſſions was made upon the appeal of Fohn 

not to quaſh the Short, one of the inhabitants. It was ſtated on the ſeſ- 

php . ſion's order, that it appeared to them, that John Newman, 

in ſucb particu- Stephen Funks, and Timothy Swetland were polleſſed as co- 

lars. partners of fock in the trade and buſineſs of common brewers 

— 0 „Apes and malſters in the ſaid pariſh of Ringwo:d, to the value of 

ai property 1s : : k 

rateable? 4000l. For no part of which the ſaid copartners or either 

of them, were, or was in the ſaid rate aſſeſſed to the relief 

of the poor of the ſaid pariſh. —'That the ſaid John Newman, 

Stephen Funks, and Timothy Swetland, were all, at the time 

of making the ſaid rate, and ſtill are inhabitants of the ſaid 

pariſh of Ringwed.— And it doth not appear to this court, 

that flock in trade hath ever before been rated in the ſaid 

Pariſp.— Therefore this court is of opinion, and doth ad- 

judge, that the taid recited rate ought to be quaſhed, and the 

ſame 1s hereby quaſhed accordingly. And this court doth 

hereby order a new rate to be made immediately for the re- 

© lief of the poor of the ſaid pariſh, by the church-wardens 

and overſeers of the poor of the ſaid pariſh of Ring odd. 

Mr. Dunning and Mr. Burroug h ſhewed cauſe. The queſ- 

tion is, Whether perfonal property is, or is not rateable by 

ſtat. 43 El. c. 2? That it is, is manifeſt from the words 

& by taxation of every inhabitant, parſon, vicar, and other ;” 

for if they were rateable only in reſpe& of their /and, the 

ſubſequent words every occupier of lands, haufes, & c. 

would be tautology and ſuperfluous. Dalton's Fuftice, 

- Edit. 1715. c. 73, tit. Poor. Reſol. to the 18th queſtion. 

| This reſolution is recognized in 2 Bulſir. 354. Sir Anthony 

Zarby's caſe, at Lincoln aſſizes, 11 Mar. 1633. 9 Car. 1. 

„It was ordered and ſettled by the judges of aſſize, Hutton 

and Croke, that aſſeſſments for the relief of the poor, 

& ought to be made in an equal manner upon the inhabit- 

 & ants, according to their viſible eſtates, which they had 

and enjoyed real and perſonal, in the place were they 

% dwelt; and that it had been ſo decided by the judges of 

* England.” In Lord Raym. 1280. Rex v. Inhabitants of 

_ | Barking, 
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Barbing, all four judges agreed and reſolved, that a tradeſ- 


man's ſtock in trade was rateable to the poor rate, though 
they differed whether the ſtock of a farmer was ſo or not.— 


In Rex v. Guardians of the Poor of Canterbury, Hil. ꝙ Geo. Inha 


1775. 


—— ea 


rſs 
bitants of 


B. R. Rex v. Whitney, P. 10 Geo. 3. R. B. and in caſe from Rixcwoops 


IWarwickſhire, in all of which this queſtion came before the 
court, the cout avoided faying that perſonal property was 
not rateable, and gave judgment on other ſufficient grounds 
which occurred. | 

Mr. Wallace, Mr. Mansficld, and Mr. Kerby contra. 
The order of ſeſſions ought to be quathed, iſt, Becauſe the 
juſtices have done wrong in quathing the whole rate, where- 
as they might and ought to have amended it under Stat. 
17 Ges. 2. c. 3. and ſo it was determined in Rex v. Inhabi- 
tants of Whitney. 2ndly, The order of ſeſſions has rated 
the whole ſtock in trade of the appellants below, who are 
brewers, without making any allowance for their debts ; 
whereas perſonal property, if rateable at all, ought to be 
rated after all proper deduQions ; otherwiſe, the debts may 
exceed the value of the ſtock ; and in fact in this caſe, moſt 
of the articles of the trader's ſtock, as malt and hops, 
have been already taxed where they grew. 

As to the authorities, Sir Anthony Earby's caſe, 2 Bulſir. 
354. is inapplicable to the preſent caſe. The only queſ- 
tion there, was, whether he was rateable in reſpect of land 
eut of the pariſh; there was no queſtion about perſonal 
property. The caſe in Lord Raym. 1281. related to ſtock 
upon a farm. „ | | 

Aſton Juſtice, The queſtion was, Whether he was ra- 
table for his hay and corn, which had paid before. It has 
never been decided that ſtock in trade is not rateable. Sir 
Joſeph Yeates, in Rex v. Guardians of the Poor of Canter- 
bury, did ſay ſomething like it, in the abſence of my Lord 
Chief Juſtice : But then it was ſaid, that if it was rateable, it 


muſt be a clear reſidue that is rated after all proper allow- 


ances and deductions. 
Mr. Wallace, Cc. As to the word “ Inhabitants” in 


Stat. 43 El. c. 2. upon which the argument has chiefly reſted, 


it was uſed only to diſtigguiſn perſons reſident in, and ac- 


cupying lands and houſes within the pariſh, from thoſe who 


occupied lands, c. but did not reſide in the pariſh. This 
interpretation is warranted by many authorities: In 5 Co. 
67. Fefferey's. caſe, the court held he was rateable to the 
church as an inbabitant of the pariſh in reſpe& of lands 
which he occupied therein, though he reſided elſewhere. 
2 Infl. 02. Lord Coke's reading upon the Stat. 22 Hen. 8. 
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c. 5. for the repair of bridges. And ſo in reſpect of the 


burthens impoſed by the ſtatutes of hue and cry, and for the 


repair of county gaols; all perſons occupying lands or 
houfes within the hundred or county, are held to be inhabi- 
tants, and liable to contribute, though they reſide out of it. 

Lord Mansfield. The court are not obliged to give an 
opinion upon every general queſtion, which the ſeſſions 
may think fit to bring before it. In general, I believe, nei- 
ther here nor in any other part of the kingdom, is perſonal 
property taxed to the poor. But as to this particular caſe, 
I have no doubt what is to be done with it, as the authority 
of the King and the Fnhabitants of Whitney is preciſely in 
point. I think the juſtices would not have done very wrong, 
if they had acquieſced in the practice which has obtained 
ever ſince the flat. 43 Eliz. of not rating this ſpecies of 
property. The caſe of the King and the Inhabitants of 
Whitney, was determined upon this ſingle ground; that the 


juſtices in ſeſſions ſhould not have quaſhed the whole rate, 


(which in caſes where it is not abſolutely neceſſary they are 
forbid to do by fat. 17 Geo. 2. c. 3. ſeck. 6.) but ſhould have 
amended it, by inſerting the particular perfons, and that pro- 
perty which was omitted, and which they thought rateable. 


So here, the juſtices at ſeſſions fhould have amended the rate, 


if they thought this property rateable ; and then on attempt- 
ing to do it, they would have diſcovered the wiſdom of con- 
forming to the practice, which they exprefsly ſtated in the 
caſe, of not rating it. If they had tried to have amended 
it, how would they have rated this ſtock? Are the hops, 
and the malt, and the boiler to be rated at ſo much for 
each? Or is the trader to be rated for the groſs ſum which 

his whole ſtock would ſell for? If the juſtices had confider- 
ed,-they would have found out the ſenſe of not rating it at 
all; eſpecially when it appears that mankind has, as it were, 


with one univerſal conſent, refrained from rating it; the dif- 


ficulties attending it are too great, and fo the juſtices would 
have found them. As to the authorities which have been 
cited, they are very looſe indeed ; and even if they were leſs 
ſo, one would not pay them much deference, eſpecially as 
they differ; and the rules they lay down have not been car- 
ried into execution for upwards of 100 years. They talk 
of viſible property; what is viſible property? I confeſs I do 
not know what is meant by viſible propertv. If every vi- 


ſible thing ſhould be determined to come under that deſcrip- 
tion, in that caſe a leaſe for years, a watch in a man's pocket 


would be rateable. Viſible property is ſomething local in 
8 4 | A SHI eo ey oo the 
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the place where a man inhabits. But that does not decide 
what a man's perſonal property 1s. Confider how many 
tradeſmen depend upon o/ten/ible property only. 


As to the caſe in L.ord Raym. 1280, the only queſtion — of 
ſubmitted to the court was; Whether the ſtock of a farmer Rune 


was rateable to the poor, and they held it was not. But 
according to the report, they go on and ſay, the /ock of an 
artificer is rateable: They had no caſe before them as to 
that point, therefore the judgment upon that queſtion is ex- 
trajudicial. But ſuppoſing it were not, what do. they mean 
by the viſible ſtock of an artificer ? Some artificers have a 
conſiderable ſtock in trade; ſome have only a little; others 
none at all. Shall the tools of a carpenter be called his 
ſock in trade, and as ſuch be rated? A taylor has no ſtock 
in trade, a butcher has none; a ſhoemaker has a great deal. 
Shall the taylor, whoſe profit is conſiderably greater than 
that of the ſhoemaker, be untaxed, and the ſhoemaker tax- 
ed ?—Under the land tax act in London, to avoid incon- 
veniences they tax .the houſe in which a perſon lives at a 
certain ſum, by gueſs: And to avoid diſcovering a man's 
ſtock they tax it at random. Inſomuch that I have known 
a houſe occupied by a phyſician, taxed the fame as when a 
merchant had it. But what I ground my opinion on in the 
preſent caſe is, that it is exactly like the caſe of Rex v. the 
Inhabitants of Mhitney, where the court quaſhed the order 
of ſeſſions, becauſe they had quaſhed the whole rate inſtead 
of amending it : and therefore | am clearly of opinion, that 
the rule for quaſhing the order of ſeſſions ſhould be made 
abſolute. | 2p 
Aſton Juſtice. 'There has been no deciſion that perſonal 
property is rateable : All the opinions upon the ſubject are 
only dicta of judges. I. ord Hate ſays, the uſage has been 
againſt rating perſonal property, and that the inconveniences 
attending it would be very great. In Ringwood it never has 
been rated. The three caſes that have been relied on are 
very looſe. But this caſe is juſt like the Whitney caſe. 
There the juſtices quaſhed the whole rate inſteadof amend- 


Ing it. So the juſtices have done here. If they had amended 


it as they ought to have done, they would in the attempt 
to make a better rate, have found the difficulty of rating 
perſonal property. Re: 
Mr. Juſtice Willes and Mr. Juſtice Ahhurft were of the 
ſame opinion. | | | N 5 
Per cur. order of ſeſſions quaſhed. 
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Monday . - : GE 
July * bg CATON verſus BURTON. 


. R. Buller had obtained a rule to ſhew cauſe, why a 
matte »f ſug- prohibition ſhould not go to the Admiralty Court, in 
g-fii0n 15 debors a ſuit for an aſſault upon the high ſeas, upon a ſuggeſtion, 
e wage that the cauſe of action aroſe, if any where, in. the body of 
by affidavit. a county, viz. at Dover in the county of Kent, and not on the 
high ſeas; upon the authority of a caſe in Moore 891. 
which was a libel in nature of a detinue at common law, for 
a thip lying at anchor at Limehouſe; and becauſe Lime- 
houſe was infra corpus comitat, a prohibition was granted. 
Mr. Mansfield now ſhewed cauſe and inſiſted, iſt That 
as the defendant had pleaded to the merits in the Admiralty 
Court, a prohibition ought not to go, becauſe the want of 
juriſdiction alleged by the ſuggeſtion, did not appear upon the 
face of the libel ; and ſo it was expreſsly held in 2 Brownl. 
30. Jennings v. Audley. 2dly. That there ought to have 
been an affidavit verifying the truth of the ſuggeſtion; 
Vhereas, it was only ſworn by a clerk, who had merely co- 
pied the proceedings, that he believed the ſuggeſtions were 
true. 1. P. Wms. 476. 2 Salk. ä 
Mr. Wallace and Mr. Buller contra, comtented! that'there 
was no need of an affidavit, verifying the ſuggeſtion in this 
caſe ; becauſe it was not ineonſiſtent with the negative plea 
below to the aſſault; and that the defendant's plea to the 
merits could make no difference; becauſe a party cannot by 
his own conſent give a court a juriſdiction which has it not: 
but even if the defendant had pleaded the matter in the ſug- 
geſtion, to the juriſdiction of the court of Admiralty, that 
court could not have been permitted to try it. a 
Aſton Juſtice, mentioned the caſe of Theyer v. Eaſtwick, 
e Bur. 2032: Hil. 7. Geo. 3*. which was a prohibition to the Confiſtory 
| Court of London, in a ſuit of defamation for calling the 
plaintiff a whore in Londen, upon a ſuggeſtion, that it was 
puniſhable at common law by the cuſtom of London. And 
the court held an affidavit of the cuſtom was neceſſary. He 
mentioned alſo the caſes of Hynes v. Thompſon, Mich. 1738. 
12 Geo. 2. B. R. Driver et Uxor v. Colgate, Hil. 1738. 
12 Geo, 2. in B. R. and Buggin v. Bennet, Paſch. 7 Geo. 
*1 Bur, 2039. 3. B. R.“ in which latte? caſe, he ſaid the three former 
were alluded to, and relied « om by the court in their judg- 


ment. | 
Lord 
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Lord Mansfield. "The reaſon in thoſe caſes is deciſive, 1775. 
namely; that the party ſhall not ſtop the proceedings of a 


Court of juſtice, upon a mere ſuggeſtion without an affidavit. — 
Per Cur. Prohibition denied. Bon ven 


Rex verſus MARGARET CAROLIN E RUDD, widow. 


PON a Haheas Corpus, directed to the keeper of Monday, 

Newgate, he made the following return ; | July 34. 
iſt. A commitment of the defendant by an order made ; 
at the Juſtice Hall in the Old Bailey, on the firſt of June fun co 


1775; for that it appears to them, upon the teſtimony of out of the fla- 


tutes, is under 


Robert Drummond and Henry Drummond, Eſqrs. who were — 
examined as witneſſes on the trial of Robert Perreau, on an lowed, admitted 


indictment for felony and forgery ; ** That ſhe did felo- by the juſtices of 
peace, as a wit- 


* niouſly and falſely, make, forge and counterfeit a certain nee, and is af- 


« paper writing, purporting to be the bond of William Adair, terwards proſe- 

* Eſq; for the payment of the ſum of 75001. with inten- ted; has only 
: | gals ; a a claim to the 

„ tion to defraud the ſaid William Adair, againſt the form mercy of the 

« of the ſtatute in ſuch caſe made and provided: Where- gown, ee. 

fore they order her to be committed to the cuſtody of the PEG 


keeper of Newgate, to anſwer all ſuch matters and things, of the magiſtrate 
on a condition 


as on his Majeſty's behalf ſhall be objected againſt her, — rn 

touching the ſaid felony and forgery; there to remain in jr depends on his 

ſafe cuſtody until ſhe ſnall be diſcharged by due courſe of law. cones 
24, A detainer by virtue of another order made at a a 

further adjournment of the ſame ſeſſion of gaol delivery of guilt of himſelf 

Newgate, on the 7th of June, 1775 ; ſhe being then at the 02 

bar of the ſaid Court, and charged upon the oath of Sir che court will 

Thomas Frantland, Baronet, with having felonioufly and admit him to 

falſely, made, forged, and counterfeited two certain paper = — 4 A 

writings, purporting to be the bonds of William Adair, Eſq; pardon. 

one for the payment of the ſum of 6000 7. and the other for 

the payment of the ſum of 5 300 J. with intention to defraud 

the ſaid Sir Thomas Frankland, Baronet, againft the form of 

the ſtatute, in ſuch cafes made and provided ; to remain in 

Newgate until the next defivery of the King's gaol in Ne- 

gate, to be holden for the ſaid county of Midaleſax, to an- 

ſwer all ſuch matters and things as ſhall be objected againſt 

her on his Majeſty's behalf, touching the ſaid felonies and 

— worn and until ſhe ſhall be diſcharged by due courſe 

of law. Ex | 

Upon this return- being read, Mr. Davenport moved to 


bail the defendant, relying chiefly on the circumſtance of her 
| Y | having 
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1 1775. having been admitted, and even examined as a king's evi- 
dence againſt the Ze 


| 
| 14 Rxx Mr. Wallace, on the part of the proſecutor oppoſed it: 
N 44 | . When the Court adjourned the conſideration of it till the next 


144 morning. 
14 The next day the return was read again; the keeper of 
14 Newgate having received a freſh warrant of detainer againſt 
3.1 8 her, viz. A detainer in his cuſtody, by virtue of a war- 
| 1 rant under the hand and ſeal of Sampſon Wright, Eſq; a 
1 | juſtice of peace for Middleſex, ſhe being charged before Hin, 

| upon the oath of Henrietta Alice Perreau, for felonioufly ut- 

| tering and publiſhing as true, well knowing the fame to be 
falſe, forged, and counterfeited; a certain bond for the pay- 
ment of 5 300l. payable to Robert Perreau, ſigned William 
Adair, witneſſes, Arthur Jones and Thomas Sturt, with in- 
| tention to defraud the ſaid William Adair, againſt the ſta- 
tute, Ic. and her ſafely to keep in his ſaid cuſtody until ſhe 
ſhould be. diſcharged by due courſe of law. Dated 3d of 
July, 1775. | 
On the part of the defendant, an affidavit from three jul- 

, tices (Sir Fobn Fielding, Sampſon Wright and William Ad- 
dington, Eiqrs;) was produced, in which it was ſworn, that 
they admitted her as a general witneſs for the crown, as to all 
the forgeries: That upon her own confeſſion ſhe acknow- 
ledged herſelf a parliceps criminis in the forgery of the bond 
of 75001. but denied having any knowledge of or concern in 
any of the other bonds. 
Mr. Wallace, Mr. Lucas, and Mr. Howarth, who ſhewed 
cauſe againſt admitting her to bail, objected, that the juſ- 
tices had no power to admit an. accomplice in forgery as a 
witneſs, under the ſtat. 10 and 11 Wil. IH. c. 23. or 5 Ann. 
c. 31. forgery not being one of the offences enumerated in 
thofe ſtatutes. 24h), Suppoſing forgery were an offence 
within thoſe ſtatutes, the confeſſion of the defendant went no 
further than the bond for 15500/. and was ſilent as to the 
other two: Therefore, not having complied with the con- 
dition which the ſtatute impoſes, of making a full diſcloſure 
and diſcovery of all ſhe knew, ſhe was not entitled to any 
favour or protection in. reſpe& of the other two bonds. 
Mr. Davenport contra for the defendant. Whether the 
juſtices have or have not ſtrictly purſued the proviſions of 
the different aQs of parliament in this caſe, is not ſo muck 
the * 138 the e now . the court, as 
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whether the defendant has or has not, under the faith and con- 
fidence ſhe repoſed in them, taking it for granted they were 
perfectly acquainted with the duty of their office, made 
ſuch a diſcloſure and diſcovery of every thing ſhe knows re- 
lative to the crimes with which ſhe is charged, as led them 
to admit her a King's evidence, and taught her to believe ſhe 
would be entitled to the privilege and protection which the 
law holds forth to all perſons in her ſituation. Moſt un- 
doubtedly ſhe would have been totally ſilent upon the ſub- 
ject, if the hope and expeQtation, and even promiſe of a 
pardon had not been held out as an inducement to her to 
make the confeſſion ſhe has made. Therefore, to deprive 
her of the means of obtaining that .pardon, is to have de- 
ceived, and drawn her in, under the colour and pretence of 
a judicial authority and power of protection, to diſcloſe what 
ſhe was not bound to diſcover, and to make her the deluded 
inſtrument of her own conviction. However irregular, 


therefore, the proceedings of the juſtices may have been, 


the court will not countenance the objections made to the 
prefent application, which are founded in nothing leſs than 


a breach of public faith. He alſo urged the circumſtances 


of the defendant's health, being ſuch as might, in all proba- 
bility, be endangered by the confinement, if ſhe was to be 
remanded. | 


Lord Mansfield. It appears by the return to this writ, that 


the priſoner is detained in cuſtody, by two orders of the court 
of ſeſſions and gaol delivery at the Old Bailey, for the for- 
gery of two ſeveral bonds. It appears alſo, that ſhe 1s fur- 
ther detained by a warrant from a juſtice of peace for utter- 
ing one of theſe bonds knowing it to be forged: Therefore, 
though this court has undoubtedly a diſcretionary power to 
bail in all caſes whatſoever ; yet as the ſeſſions are ſo near, 
and the offence committed by the priſoner of ſuch a magni- 
tude as that of repeated forgery, there is no colour for the 
preſent application upon the ground of that general diſcre- 


tion. As to the next allegation, that her ſtate of health is 


ſuch as to be endangered by the confinement, it is not of 
ifelf a ſufficient circumſtance, in ſuch a caſe, to induce the 
court to interpoſe in her behalf. 
A third ground which has been urged in ſupport of the 
preſent application, is this : That the priſoner has been drawn 
in by promiſes and aſſurances, to anſwer to an examination, 
and to ſwear to it on oath, which ſhe would not have done, 
but from a confidence, that thoſe promiſes and aſſurances 


would have been kept and performed. 
| The 
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Rx x 
verſus 
Rudd, 


The inftance has frequently happened, of perſons having 


made confeſſions under threats or promiſes: The conſe- 


quence as frequently has been, that ſuch examinations and 
confeſſions have not been made uſe of againſt them on their 
trial. But it has been urged, that the priſoner in this caſe, 
is an accomplice who has been admitted to give evidence; that 
ſhe has already given evidence, and is further ready to give 
evidence to convict her partners in the buſineſs; and there- 
fore, that ſhe is entitled by law to the King's pardon, and to 
a pardon which would operate in bar of her own crime. If 
ſhe had ſuch a right, we ſhould be bound ex debito juſtitio 
to bail her. If ſhe had not ſuch legal right, but yet came 
under circumſtances ſufficient to warrant the court in ſay- 
ing, that ſhe had a title of recommendation to the king for a 
pardon, we ſhould, bail her for the purpoſe of giving her an 
opportunity of applying for ſuch pradon. 

There are three ways in law and practice, which give ac- 
complices a right to a pardon ; and there is ne mode which 
entitles them to a recommendation to the king's mercy... 

The three legal ways are firſt, in the caſe of approvement, 
which ſtill remains a part of the common law, though, by 


long diſcontinuance, the practice of admitting perſons to be 


approvers is now grown into diſuſe. Secondly, the caſe of 
perſons who come within the ſtatutes 10 and 11 of Will. z. 
c. 23. ſef?. 5. and 5 Ann. c. 31. ſect. 4. And thirdly, the 
caſe of perſons to whom the king has, by ſpecial proclama- 


tion in the Gazette or otherwiſe, promiſed his pardon. 


Approvers have a right to a pardon, perſons within the 
ſtatutes of William and Anne, have a right to a pardon, and 
the other claſs of offenders who come in under the royal 
faith and promiſe, have a right to a pardon; and in 
all theſe caſes, the court will bail them, in order to give 
them an opportunity of applying for a pardon. 

There is beſides a practice, which indeed does not give 
a legal right; and that is, where accomplices have made 
a full and fair confeſſion of the whole truth, are in conſe- 
quence thereof admitted evidence for the crown, and that 
evidence is afterwards made uſe of to convict the other 
offenders. If in that caſe they act fairly and openly, and 
diſcover the whole truth, though they are not entitled of 
right to a pardon, yet the uſage, the lenity, and the prac- 
tice of the court is, to ſtop the proſecution againſt them, 
and they have an equitable title to a recommendation for 
the king's mercy. 


The 
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The ſtatutes of William and Anne are to be laid out of this 
caſe, 1ſt, becauſe they are confined to the diſcovery of par- 
ticular offences only, of which forgery is not one; ſecondly, 
becauſe they relate only to perſons who are at large ; beſides 


which, to entitle theraſelves to a pardon, they muſt actually 


convict two offenders at leaſt. For if their confeſſion be ſuch 
on iheir trial, as the jury gives no credit to, they are liable 
to proſecution. Theſe ſtatutes are therefore quite foreign 
to the preſent caſe, as are likewiſe all promiſes of pardon 
from the crown by proclamation. 
There remains, therefore, only the equitable praQice 
which gives a title to recommendation to the mercy of the 
crown. DE 


The law of approvement (in analogy to which this other 


practice has been adopted, and ſo modelled as to be received 
with more latitude) is ſtill in force, and is very material. 

A perſon deſiring to be an approver, mult be one rnd'&ed 
of the offence, and in cuſtody on that indictment: He muſt 
confeſs himſelf guilty ot the offence, and deſire to accuſe 
his accomplices : He mult likewiſe upon oath diſcover, not 
only the particular offence for which he is indicted ; but all 
treaſans and felonies which he &nows of ; and after all this, it 
is in the diſcretion of the court, whether they will aſſign him 
a coroner, and admit him to be an approver or not : For if, 

on his confeſſion it appears, that he is a principal and tempt- 
ed the others, the court may refuſe and reject him as an ap- 
prover. When he is admitted as ſuch, it muſt appear that 
what he has diſcovered is true; and that he has diſcovered 
the whe truth. For this purpoſe, the coroner puts his ap- 
pea] into form; and when the prifoner returns into court, 
he mult repeat his appeal, without any help from the court, 
or from any by ſtander. And the law is ſo nice, that if he 
vary in a ſingle circumſtance, the whole falls to the ground, 
and he is condemned to be hanged; it he fai! in the colour 
of a horſe, or in circumſtances of time, ſo rigorous is the 
law, that he is condemned to be hanged ; much more, if 
he fail in eſſentials. The fame conſequences follow if he 
does not diſcover the whole truth : And in all theſe caſes the 
approver is convicted on his own confeflion. See this doc- 
trine more at large in Hale's Plas Crown, vol. 2. page 226 
t0236. Staunf. Pl. Crown, lib. 2. c. 52. to c. 58. 3. Inſt. 
129—A further rigorous circumſtance is, that it is neceſſary 
to the approver's own ſafety, that the jury ſhould believe 
him; for if the partners in his crime are not convicted, the 
approver himſelf is executed. 5 5 e 
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Great inconvenience aroſe out of this practice of ap- 
provement.— No doubt, if it was not abſolutely neceſſary 
for the execution of the law again notorious offenders, 
that accomplices ſhould be received as witneſſes, the prac- 
tice is liable to many objections. And though, under this 
practice, they are clearly competent witneſſes, their ſingle 
teſtimony alone 1s ſeldom of ſufficient weight with a jury to 
convict the offenders; 3 it being ſo ſtrong a temptation to a 
man to commit perjury, if by accuſing another he can eſcape 
himſelf. | 

Let us ſee what has come in the room of this practice of 
approvement. A kind of hope, that accomplices, who be- 
have fairly and diſcloſe the whole truth, and bring others 
to juſtice, ſhould themſelves eſcape e, and be par- 
doned. This is in the nature of a recommendation to mercy. 


But no authority is given to a juſtice of the peace to par- 


don an offender, and to tell him he ſhall be a witneſs againſt 
others. The accomplice is not aſſured of his pardon; but 
gives his evidence in vinculis, in cuſtody: And it depends 
on the title he has from his behaviour, whether he ſhall be 
pardoned or executed. A. juſtice has no authority to ſele& 


whom he pleaſes to pardon or proſecute, and the proſecutor 


himſelf has even a leſs power or rather pretence to ſelect 
than the juſtice of peace. 

It reſts therefore on «ſage, and on the offender's own good 
behaviour, whether he ſhall be proſecuted or not. And if, 
in a proper caſe, an application was to be made to this court, 
by an accomplice to be bailed ; that is, in the caſe of a perſon 
properly within the uſage, and who has fully complied with 
the requiſite conditions, I ſhould have no difficulty in bailing 
him, in order that he might apply for the Kirg's pardon. 

I am apprized of the caſe of an accomplice upon a trial 
before Mr. Juſtice Gould, the circumſtances of which were 
as follow: An accomplice made a fair and full diſcovery to 
the ſatisfaction of Mr. Juſtice Gould, who tried the other of- 
fenders. The other witneſſes who were called upon the trial, 
proved the identity of the accomplice by the deſcription of 
his perſon, but failed as to the identity of the other offen- 
ders: And the-jury, becauſe they doubted of the guilt of the 
others, acquitted them. The counſel on the part of the pro- 
ſecution then contended that the accomplice ought to be 
tried: but Mr. Juſtice Gould, under the circumftances of the 
caſe, was of a contrary opinion, and I think very rightly. 

Theſe being the general rules, let us ſee how far thepreſent 


caſe is applicable to them, or in any degree falls within the 
reaſon 
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reaſon of them. A bond is detected to have been forged 25 


three perſons are apprehended on 1 the two Per- 
reaus and the priſoner. The juſtices by their affidavit ſay, 
they admitted the priſoner as an evidence againſt the Per- 
reaus, and ſwear they conſidered her as an accomplice: And 


they ſay they told her, © that if ſhe would ſpeak the truth, 


&« 3nd the whole truth, not only in reſpect of the bond in 
« queſtion, but of all the other forgeries, that then ſhe ſhould 
oh be ſafe ; if not, ſhe would be proſecuted :?? And the truth 
is, that in Point.of law, ſhe was liable to be proſecuted 
for all. 

What is the diſcloſure ſhe makes? It is this: © That 
© Daniel Perreau came with a knife to her throat, and 
<« threatened to kill her if ſhe did not forge one of the bonds 


* in queſtion : That under the terror of death ſhe forged it; 


* and that Robert Perreau brought the bond before ready 
4e filled up.” On this information the is no accomplice; 
ſhe has confeſſed no guilt, if the fact is true that ſhe was un- 
der the fear of immediate death; for it is the will that con- 
ſtitutes a crime. She comes therefore in the character of a 
perſon injured, in the character of one to whom this vio- 
lence has been done. Inſtead of being a party offending, 
ſhe is a party offended as much as a man who had been rob- 
bed on the highway. Farther, the juſtices do not treat her 
as an accomplice; for they ought to have kept her in cuſ- 
tody if ſhe had been an accomplice; but they diſcharged her, 
and they did right, there being no charge againſt her. But 
ſtill they ſay in their affidavit, they did conſider her as an 
accomplice. Suppoſe they did really think her guilty, ſhe 
is not the, more or leſs on that account an accomplice. But 
what is moſt material is, that her information is flatly con- 


tradicted by herſelf; for on a voluntary confeſſion of her 


own, ſhe took the whole guilt upon herſelf, ſaid that ſhe 
alone forged the bond for 7500/7. and that Robert Perreau 
Was an innocent man. If the juſtices had known of this 
confeſſion, they could not have admitted her as, an evidence: 
becauſe by that confeſſion ſhe makes herſelf not only a prin- 

ciþal, but the only perſon guilty. | | | 
One of the bonds for which ſhe is now detained, is dated 
three months prior to the bond in which Robert Perreau 
was concerned. Of this bond ſhe is totally ſilent, and denies 
any knowledge of the other two. Her information is there- 
fore falſe, and the. conditions offered to her by the juſtices 
not complied with.—Lagree with Mr. Davenport, that if ſhe 
had made a fair and full diſcloſure of all that ſhe knew, and 
the juſtices had deceived her, under a promiſe or aſſurance 
2 | or 
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1775. or hope of a pardon. from them, ſhe would be entitled t 

—— a recommendation to mercy : And in that caſe I ſhouls 

aa have been of opinion to bail her, though the juſtices bad 

2 8 . . ; . 

Robo. in ſtridneſs no right to make ſuch a promiſe, or give 

| her ſuch aſſurance. If any evidence or confeſſion has been 

extorted from her, it will be of no prejudice to her on the 
trial, 

The three other judges concurred. 

Per. cur. let her be remanded. 

- Afterwards. at the gaol delivery held at the Old Bailey, 

in September, 1775, before Gould and Aſhhurſt juſtices, and 
Hothum Baron; upon the defendant being brought to the 
bar to plead to ſeveral indictments for forgery found againſt 
her, the ſame objections were made as to the propriety of 
putting her upon her trial ; and the judges differing in opi- 
nion, it was poſtponed, that the opinion of all the judges 
might be taken. Accordingly the enſuing gaol delivery on 
I edneſday the õth of December, 1775, held before A/ton Jul- 
tice, and Burland Baron; Aſton Juſtice, upon the defendant 
beiug brought to the bar, delivered the —_— of the judges 
as fullows : 

Margaret Caroline Rudd, at r the laſt September ſeſhon, 
vpon your being brought to the bar, to plead to ſeveral in- 
dictinents found againſt you for forgery, it was inſiſted 
upon by your counſel, that in point of law, you ought not 
to be put upon your trial at all; as you had confeſſed your- 

' ſelf to be an accomplice before the juſtices of the peace for 
the county of Middleſer, and had been by them admitted as 
an evidence for the crown, againſt your companions inguilt, 
Robert and Daniel Perreau. The ground of that claim was 
founded upon the ſuppoſed merit of the diſcovery you had 
made: That being admitted to give evidence as an. accom- 
plice, and having performed your engagement to the public, 
by being examined before the grand jury, and being ready to 
have given evidence upon the trial, if called upon, you was 
entitled toa pardon, or not to have been proſecuted, that you 
might have time to apply elſewhere : That the conſtant 
practice in regard to accomplices becoming the King's evi- 
dence, was, that they ſhonld not be proſecuted for the of- 
tence they had confeſſed, or ſuch like offences: That a con- 
trary conduct would be a breach of faith with you, and 
would diſcourage the future diſcovery of criminals, if after 
fuch diſcloſure they were nevertheleſs. to undergo proſecu- 
tions for their offences. To this it was anſwered, that the 
diſcovery meant by law or practice to intitle an accomplice 


to favour, muſt be a full, ample and true diſcovery ; and 
| that 


- & 


underftznd, that to intitle themſelves ro mercy or favour, * 
they are to make a full diſcovery of all the offences about KRubr. 
which they were queſtioned, and of all their accomplices in 
guilt. And it was farther inſiſted, that you had not made 
u fair diſcloſure, at the time of your examination, of all 
you knew relative to the forgeries which had been commit- 
ted and publiſhed ; but that you ſtood charged by the grand 
jury with ſeveral other forgeries which you had denied the 
tniwledge of. Upon the debate of this matter before the 


bench of gaol delivery, the judges preſent not all concurring 


in one opinion, and it being judged a point of great weight 
and importance in the criminal law, ft to be fully conſidered 
and finally ſettled, how far, under what circumſtances, and 
in what manner, an accomplice received as a witneſs, ought 
to be entitled to favour and mercy ; the farther conſideration 
ot the matter was then deferred, in order that the opinion 
of all the judges might be taken upon the point of law. 
Eleven of the judges have accordingly met, the Lord ia caſes out of 
Chief Juſtice of the Common Pleas being abſent through in- the ſtaiutes, an 
3 3 «4 , accomplice fully 
diſpoſition; and have mutually and deliberately conſidered ,,q gi, Al. 
of the matter, under all the circumſtances ; and it falls to my Ang the joint 
ſhare to deliver in your preſence, to the public, the ſub- _— 2 
ſtance of their teaſons upon the occaſion, that the ground of nions, and — 
their reſolves may be rightly under ſtood. A// the judges is admitted a 
were of opinion, that in caſes nor within any ſtatute, an Sins 
accomplice; who fully and truly diſcloſes the joint guilt of ovghe not to be 
himſelf, and of his companiohs, and truly anſwers all queſ- E 4 
ons that are put to him, and is admitted by juſtices of the Eſcloledy mas 
peace as a witneſs againſt his companions, and who, when f*75p5 for any 
called upon, does give evidence accordingly, and appears —— 
"i " is | . . /y omit- 
under all the circumſtances of the caſe to have acted a fair tc by him. 
and ingeriuous part, and ig have made a full and true infor- 
mation, ought not to be proſecuted for his own guilt fo dif- 
doſed by him, nor perhaps for any other offence of the ſame 
kind, which he may accidentally, and without any bad de- 
ſign, have ornitted in his confeſſion. But he cannot by law But if proſecu- 
plead this in bar to any indiAtment againſt him, nor avail +4 
himſelf of it upon his trial; for it is merely an equitable nor avail himſelf 
claim to the mercy of the crown, from ihe magiſtrate's ex- of " * 1 
preſs or implied promife of an indemnity, upon certain con- may apply to the 
ditions that have been performed: It can only come before court to put off 
the court by way of application to put off the trial, in order met 200 
to give the prifoner time to apply elſewhere—YNine of the time to apply for 
eleven judges were of opinion, that a/l the . n 
22 | lative 
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lative to a priſoner's claim of indemnity, in ſuch a caſe, not 
only may, but aug bt to be laid before the court, to enable 
them to exefciſe their diſcretion, whether, upon the grounds 
before them, the trial ſhould be put off, and conſequently 
have intimation given that the priſoner ought not to be pro- 
ſecuted. For the diſcretionary power exerciſed by the juſ- 
tices of peace in admitting accomplices to be witneſſes, 
founded in practice only, cannot controul the authority of the 
court of gal delivery, and exempt at all events the accom- 
plice from being proſecuted. Upon every motion made, upon 
collateral equitable grounds, the court will ſee and examine 


into the 4vhole truth, and conſequently ought to be inberm- 


ed of all the circumſtances affecting the caſe. 

The affidavit of the juſtices therefore muſt in this Ar bu 
neceſſarily taken into conſideration, to fee upon what ground 
they-admitted the priſoner as a witneſs. For if the court 
looked no further than the priſoner's own information in the 
preſent caſe, they could not have learnt from thence that 


ſhe had ever been conſider as an accomplice at all; and as 


ſuch had been admitted as a witneſs againſt the Perreans in 
either of the proſecutions. Upon their affidavit it appears 
that the public faith was not engaged but conditionally ; and 
that there was an expreſs admonition given to the priſoner, 
not to conceal any part of the truth. 

The ſame nine judges alſo were of opinion, that if the 
matter ſtood ſingly upon the two informations of the pri- 
ſoner compared with the indictments againſt her, that ſhe 
ought to have been tried upon all or any of them ; For from 
the priſoner's information ſhe is no accomplice; ſhe has not 
confeſſed herſelf guilty of any offence at all. By her re- 


preſentation the ſhare ſhe has had in theſe tranſactions is 


perfectly innocent; but the exhibits a charge againſt Robert 
and Daniel ee the one ſoliciting her to imitate the 
hand of William Adair from a paper he produces ; the other 

forcing her to do the act of forgery, under the threat and 


feat of death. Her two, informations are contradiQtory ; 


and every indictment that is preferred againſt her, proceeds 
upon a falſification of the account ſhe has given; for ſhe 
anſwers to the juſtices interrogation, that he does not know 
of any other forgeries : So ſhe does not confeſs, make any diſ- 
covery, or become a witneſs concerning theſe offences; and 
if ſhe has ſuppreſſed the truth, and not made a full and fair 
diſcloſure, ſhe forfeits all equitable claim to favour and mer- 


| 10 But if ſhe has told the truth, and the whole truth, (he 


cannot 
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cannot be convicted, On the other hand, taking the af= 1775. 
fidavit of the juſtices, and all the caſe into conſideration, if 
ſhe is guilty of the charge contained in the indictments pre- _ 
ferred by Sir Thomas Frankland, the judges are of opinion, kb. 
as her informations before the juſtices have no relation to 
theſe charges, they can in no light be applied to mitigate 
her offences. | 
Upon the whole, whether the priſoner is guilty or not 
guilty, is a fact ſtill to be tried by a jury upon legal evidence 
only, without prejudice to the priſoner from any thing 
which has been inſiſted upon in point of law by her coun- 
ſel to exempt her from any trial at all. For it would he 
hard indeed upon the ſubject, who has a right to advice and 
aſſiſtance of counſel in ali matters and points of law that 
may ariſe upon his caſe, if the eventual deciſion of the court 
againſt the points of law inſiſted upon in his behalf, ſhould 
prejudice the ſubſequent trial of the facts, which is ulti- 
| mately to be governed by the rules of evidence, and to be 
decided by the verdi& of the jury. I hope and truſt the 
facts will be tried without the leaſt attention to, or even a 
remembrance of any. one matter or thing whatever, which 
has either made its appearance in print, or been the ſubject 
of common converfation.—l ſhall only add, that an accom- 
plice, who deſires his trial may be put off, that he may ap- 
ply for mercy, under all the moſt regular pretenſions be- 
fore laid down, confeſſes the guilt. But under the circum- 
ſtances of this caſe, if the priſoner confeſſes the offences 
charged in theſe indictments, ſhe has no promiſe of mercy, and 
no claim to favour for the reaſons aforeſaid. | 
The judges therefore are of opinion, that the trial ought 
to proceed; and I have authority to ſay, that the Lord 
Chief Juſtice of the Common Pleas concurs in that opinion. 

N. B. The jury brought in their verdict as follows: “ not 
<* guilty, according to the evidence before us“ 
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SSUMPSI T for goods ſold and delivered : Plea non 3 
aſſumpſit, and verdict for the plaintiff. Upon a rule to sd, which are 
ſhew cauſe why a new trial ſhould not be granted, Lord rr x _ if 

Þ : l 5 e deliver 
Mansfield reported the caſe, which was ſhortly this; J he them be _ leat 
plaintiff who was reſident at, and an inhabitant of Dunkirk, — tbe 
together with his partner, a native of that place, ſold and _ pak 4-1 
| delivered into England. 
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47756 * a quantity of tea, for the price of which the ac- 

— tion was brought, to the order of the defendant, knowing 

it was intended to be ſmuggled by him into England: I hey 

ors. had however no concern in the ſmuggling ſcheme itſelf, but 
merely ſold this tea to him, as they would have done to any 
other perion in the common and ordinary courſe of their 
trade. 

Mr. AZansfie/d, in ſupport of the rule, inſiſted, that the 
contract for the ſale of this tea being founded upon an inten- 
tion to make an illicit uſe of it, which intention and purpoſe 
was with the privity and knowledge of the plaintiff, he was 
not entitled to the aſſiſtance of the laws ot this country to re- 
cover the value of it. He cited Huberus 2. vol. 538, 539, 

* 2 Bur. 1077, and Robinſon v. Bland* to thew that the contract mult be 
—_ = m—_” judged of by the Jaws of this country; and conſequently that 
Rep. 234. 256. an action for the price of the tea could not be ſupported here, 
Mr. Dunning, Mr. Davenport, and Mr. Baller, contra, 
for the plaintiff, contended, that the contract being com- 
pleat by the delivery of the goods at Dunkirk, where the 
plaintiff might lawfully fell, and the defendant Jawfully buy, 
it could neither directly nor indirectly be ſaid to be done in 
violation of the laws of this country; conſequently it was 
a good and valid contract, and the plaintiff entitied to re- 
cover. It was of no moment or concern to the plaintiff 
what the defendant meant to do with the tea, nor had he 
any intereſt in the event. If he had, or if the contract had 
been that the plaintiff ſhould deliver the tea in England, it 
would have been a different queſtion; but there was no ſuch 
undertaking on his part. They preſſed the argument ab 
inconvenienti, and cited ſeveral cafes. MSS. at Ni. Pri. be- 
fore Lord Mansfield, fittings in Londm. — An action brought 
by the plaintiffs, Who were lace-merchants in Paris, for 
laces, (which were contraband in this country) ſold and de- 
livered to the defendant's order at Calais. The queſtion 
made was, Whether the vendor of contraband goods at 
Paris was not bound to run the riſk of their being ſmug- 
gled into this country. But Lord Mansfield held, that as 
the contra& on the part of the plaintiff was compleat by 
his delivering the laces at Calais, he was clearly entitled to 
recover, and the jury found a verdi& accordingly. — Faikney 
v. Reynous and Richardſon, Eaſt. 7 Geo. 3. B. R. ſince re- 
ported i in 4 Bur. 2069. & 1 Black. 633. where one partner 
in a ſtock-jobbing contract lent the other 1 500). to pay his 
moiety of the differences on the reſcounter day; and though 
| this was pleaded tathe bond, the court upon demurrer . 
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ruled the plea, and heid the plaintiff was entitled to re— 1775. 
cover. Bru/ton v. Clifford. In Chan. before Lord Camden, — 
ath December, 1767. Aljibrook v. Hall in C. B. where mo- Horman 
ney paid for the deiendant for a gaming debt was held reco- es 


verable by the plaintiff. — | 

Lord Hansfieid. There can be no doubt, but that every 
action tried here muſt be tried by the law of England; but 
the law of England lays, that in a variety of inſtances, with 
regard to contracts legally made abroad, the laws of the 
country where the cauſe of action aroſe ſhall govern. — 
There are a great many caſes which every country ſays, 
ſhall be determined by the laws of foreign countries where 
they ariſe. But I do not ſee how the principles on which 


that doctrine obtains, are applicable to the preſent caſe. 


For no country ever takes notice of the revenue laws of 
another. | | 

The objeftion, that a contraQ is immoral or illegal as 
between plaintiff and defendant, ſounds at all times very ill 
in the mouth of the defendant. It is not for his. ſake, how- 
ever, that the objection is ever allowed; but it is founded 
in general principles of policy, which the defendant has the 
advantage of, contrary to the rea] juſtice, as between him 
and the plaintiff, by accident, if I may fo ſay. The princi- 


ple of public policy is this; ex dolo malo non oritur actio. 


No court will lend its aid to a man who founds his cauſe of 
action upon an immoral or an illegal act. If, from the 
plaintiff's own ſtating or otherwiſe, the cauſe of action ap- 


| Pears to ariſe ex turpi cauſa, or the tranſgreſſion of a poſi- 


tive law of this country, there the court ſays he has no 
right to be aſſiſted. It is upon that ground the court goes; 
not for the ſake of the defendant, but becauſe they will not 
lend their aid to ſuch a plaintiff. So if the plaintiff and de- 
fendant were to change ſides, and the defendant was to bring 
his action againſt the plaintiff, the latter would then have 
the advantage of it; for where both are equa/ly in fault, po- 

 tror eſt conditio defendentis. | | 
The queſtion therefore is, Whether, in this caſe, the 
plaintiff's demand is founded upon the ground of any immo- 
ral ad or contract, or upon the ground of his being guilty 
of any thing which is prohibited by a poſitive law of this 
country.—An immoral contract it certainly is not; for the 
revenue laws themſelves, as well as the offences againſt 
them, are all poſitivi jurit. What then is the contract of 
the plaintiff? It is this: being a reſident and inhabitant of 
Dunkir+, together with his partner, who was born there, 
he ſells a quantity of tea to the defendant, and delivers it 
at 
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at Dunkirk to the defendant's order, to be paid for in ready 
money there, or by bills drawn perjonally upon him in Eng- 
land. I his is an action. brought merely for goods ſold 
and delivered at Dunkirk. Where then, or in what reſpe& 
is the plaintiff guilty ot any crime? ls there any. law of Eng- 
land tranſgreſſed by a perſon making a compleat ſale of a 
parcel ot goods at Dunkirk, and giving credit for them? 
The contract is compleat, and nothing is left to be done. 
The ſeller, indeed, knows what the buyer. is going to do 
with the goods, but has no concern in the tranſaction itſelf. 
It is not a bargain to be paid in caſe the vendee ſhould ſuc- 
ceed in landing the goods ; but the intereſt of the vendor is 

totally at an end, and his contract c:mmpleat by the delivery 
of the goods at Dunkirk. 

To what a dangerous extent would this go if it was to be 
held a crime. If contraband cloaths aie hought in France, 
and brought home hither ; or it glaſs bought abroad, which 
ought to pay a great duty, is run into England; ſhall the 

- French taylor or the glaſs-· manufacturer ſtand to the riſk or 
loſs attending their being run into England? Clearly not. 
Debt follows the perſon, and may be recovered in England, 
let the contract of debt be made where it will; and the law 
allows a fiction for the ſake of expediting the remedy, 
Therefore I am clearly of opinion, that the vendors of theſe 
goods are not guilty of any offence, nor have they tranſgreſ- 
ſed againſt the proviſions of any act of parliament. 

I am very glad the old books have been looked into. 
The doctrine Huberus lays down, is founded in good ſenſe, 
and upon general principles of Juſtice. - Tentirely agree with 
him. He puts the very caſe in queſtion, thus: Tit. de con- 
fliftu legum, vol. 2. pag. 5 39- * In certo loco merces quz- 
* dam prohibite ſunt, Si vendantur bi, contractus eſt 
* zulluss Verum, {1 merx eadem alibi fit vendita, ubi non 
c erat interdidta, emptor condemnabitur, quia, contractus 

#6 inde ab initio validus fuit.” Tranſlated, it might be ren- 
dered thus: In England, tea, which has not paid duty, is 
prohibited; and if ſold there, the contract is null and void. 


But if fold and delivered at a place where it is not prohi- 


bited, as at Dunkirk, and an action is brought for the price 
of it in England, the buyer ſhall be condemned to pay the 
price; becauſe the original contract was good and valid.— 
He goes on thus: © Verum ſi merces venditæ in a/tero 
eco, ubi prohibitæ ſunt eſſent tradendæ, jam non fieret 
* condemnatio, quia repugnaret hoc juri et commodo reipub- 
* lice quæ merces prohibuit.” Apply this in the ſame 


| manner.—But if the goody ſold were to be delivered in Eng- 


land, 
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land, where they are prohibited; the contract is void, and 
the buyer ſhall not be liable in an action for the price, be- 
canſe it would be an inconvenience and prejudice to the ſtate 
if ſuch an action could be maintained. 

The gift of the whole turns upon this ; that the conclu- 
ſive delivery was at Dunkirk. If the defendant had beſpoke 
the tea at Dunkirk to be ſent to England at a certain price; 
and the plaintiff had undertaken to ſend it into England, or 
had had any concern in the running it into England; he 
would have been an offender againſt the laws of this coun- 
try. But upon the facts of the caſe, from the firit to the 
laſt, he clearly has offended againſt no law of England. 
Thereiore let the rule for a new trial be diſcharged. 

The three other judges concurred, 


The End of TRINIT X Term. 
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MAssEV verſus RIcE et al. 


HIS was a writ of error from a judgment on ſcire ſa- 

cias in the court of King's Bench in Ireland, brought 

to reverſe four common recoveries in the Court of Common 

Pleas there; viz. two of lands in the county of Limerich, and 

two of lands + in the city of Limerick ; but the Court of King's 
Bench in Ireland affirmed them all. | 

This caſe was argued twice; firſt, in laſt term, by Mr. 


Buller for the plaintiff, and Mr. A leyne for the defendant ; 
and again in this term, by Mr. Wallace for the plaintiff, and 


Serjeant Walter for the defendant. 

Mr. Buller tor the plaintiff in error objected, that the ſe- 
veral deſcriptions in all the four recoveries were bad. There 
were fourteenparcels in each recovery, and the principal ob- 
jections he made were as follow : 1ſt, as to the premiſes in 
the county, becauſe ſome were demanded thus; “ all thoſe 
* the caſtle, town, and lands of, &c. containing by e/tima- 
© tion ſo many acres,” without ſetting out the quality of 
the lands, as meadow, paſture, wood, and ſo forth; that a 
recovery would not he of a tetun, and that ſo many acres by 
eſtimation was uncertain. Objection 2d, l hat others were 
deſcribed thus; - all that part of the town and lands, &c. 
© now or late in the tenure of ſuch and ſuch a perſon,” which 
was vague and uncertain. Objection 3d, That two parcels 
were deſcribed as © containing a plough-land,” which was 
alſo vague and uncertain, 

In reſpect of the premiſes in the city, he objected, that 
they were all demanded = © the deſcription of ** meſſuage or 


”” 
F tenement, 


fs 32 en * 7 
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e tenement,” which was uncertain, and alſo as being ſaid 


to be *© zow or late in the tenure, Fc.“ He inſiſted that 


a recovery has no effect till execution executed. 1 Rep. 
Shelley's caſe, Sir Milliam Jones 10. Str. 1185. Therefore 
the deſcription of the premiſes ſhould be ſo certain, that the 
ſheriff may know how to execute it: And if bad in eject- 
ment, a fortiors in a precipe. Bur. 144. 1596. 1601. 

To ſhew that the nature and guality of the land ought to 
be ſet out, he cited 1 Inſt. 4—11 Co. 25. b. 

To ſhew that theſe deſcriptions would be bad in ejefiment 
for want of ſetting out the guality of the land, he cited Save/s 
caſe, 11 Co. 55. 1 Rs. Rep. 55. pl. 29. S. C. Bridgeman 
56. 1 Salk. 254. Cro. Fac. 124. Cro. Car. 573. 

'To ſhew that both quantity and quality ſhould be ſet out, 
Styles 193. Ley. 82.“ four acres by eſtimarion 18 uncertain.” 
Salk. 254. 4 Mod. 98. S. C. 1 Shew 338. As to the un- 
certainty of the deſcription, “ meſſuage or tenement,” he 
cited 3 Wilſ. 23. where judgment was arreſted on this ſingle 
objection. door 691. Pipham 22. If the deſcription in 
theſe recoveries are good, there would be no neceſſity ſor 
any deſcription at all, With reſpect to the ad objection, he 
inſiſted, the deſcription was uncertain throughout. For 
part of a town might be any quantity: It might be a moiety, 
or more or leſs. So, the words ““ now or late in the tenure, 
are equally vague: Conſequently, the ſheriff, by this de- 
ſcription, could have no means of finding out the premiſes: 
As to the word“ plovgh-land,” he ſaid it was applicable to 
every thing that affords food for a family, and ſo vague, 
that in 1 {»/2. 69. a. Lord Coke ſays, © a fine {hall not be re- 
% ceived de una virgata terre for the uncertainty.” He alſo 
cited 1 Leon. 188 to ſhew that a fine of a tenement is uncer- 
tain: and ſubmitted upon theſe authorities, that the de- 
ſcriptions were all defective. 24ly, He contended, that. if 
only one deſcription in each recovery was bad, the judgment 
muſt be reverſed in tata, becauſe entire; and therefore not to 


be divided: and cited Cro. Car. 471. Str. $07. Cro. El. 


162. 1 Leon. 149. 1 Rol. Abr. 575. pl. 2. Carthew 235. 
2 Str. 934+ 
Lord Mansfield. There are fourteen different deſcriptions 
of lands in theſe common recoveries. Single out which is 
the ſtrongeſt. 
Mr. Buller inſtanced the following : * All that meſſuage 
or tenement, with the appurtenances, ſituate in the lane 
Ky between the two Abbey Gates, with its gppurtenances 
i called 
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c called, &c. now or late in the poſſeſſion of J. C. his 
„ undertenants or aſſigns, in the county of the city of 
Maze &© [imerich.” 

A Lord Mansfield. 1. ne a caſe in cjeAment, where 
there was a doubt how execution ſhould be executed; and 
the court directed an iſſue to guide the ſheriff in deliver- 
ing execution. Mountain has been held a good deſcription- 
of lands in Ireland; and it was mountain- land in a valley. 
Vide 1 Str. 71. 

Mr. Alleyne, contra, ſaid he ſhould cohfider,. 1/2; What 
degree of preciſion is required by the Regiſter to the de- 
ſcription of lands demanded in præcipe quod reddat. aaly, 
What indulgence. was to be given to a common recovery 
as a conveyance and common aſſurance. 3dly, Whether 
from the /acality of theſe particular lands the deſcriptions 

_ were not ſufficient. 1/, It is a general rule that the form 
ol the regiſter muſt be followed, but there are caſes that ad- 
mit of a deviation from it. The general principle upon 
which all forms are founded and upheld is, that the defen- 
dant may know what he has to defend; and therefore, when- 
ever the term uſed either in reſpect of the quantity or the 
quality, is ſufficiently certain and notorious to anſwer that 
purpoſe, it will be good, though not particularly named in 
the regiſter. 1 Rol. R. p. 165. 24h, Great favour is to be 
ſnewn to common recoveries, becauſe they are now a ſpecies 
of conveyance and common aſſurance of land. They are 
not like the caſes cited, moſt of which are caſes in gectment, 
which are adverſary ſuits, and where the objections aroſe in 
conſequence of ſome eſſential defect, which is fatal. But 
a common recovery is in the nature of an amicable ſuit, which 
admits of a greater latitude, and any deſcription that would 
be good in a deed, would be good in a common recovery. 
5 Rep. 40. Probam 22. S. C. 3aly, with regard to the lo- 
cal ſituation of theſe lands in Ireland, it has been always un- 
derſtood that the judges of Ireland know the deſcription of 
lands in that country, bettet than the judges of this court ; 
and therefore credit ought to be given to their knowledge. 

It was ſo expreſsſy held in Machduncoh v. Stafford, 2 Roll. 
Rep. 166. 1 Str. 71. 1 Bur. 623 —9; which laſt caſe in 
principle anſwers all the objections that have been made to- 
day. Another argument ariſes upon the flatutes of Feofails, 
which is, that being after verdict, they are now too late. 

As to the objections made to the particular de\cription of 
theſe lands, %, The word ** tetunꝰ in Ireland does not mean 


as 
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as it does here, houſes inhabited, but is merely a technical 
deſcription of a particular diſtrict, and is notorious there. 
24ly, With reſpect to the uncertainty “ ot ſo many acres by 
e/limation,”” it is ſufficient if the general boundary be known; 
it is not neceſſary that the preciſe. meaſure ſhould be accu- 
rately and exactly aſcertained; and as to the term land, in 
legal acceptation it always means arable. zdly, Here the 
term meſſuage or tenement does not ſtand alone as in the 
caſe cited, but is accompanied. with other words deſcriptive 
of its ſituation ; ſuch as, * the lane between the two“ ab- 
«© bey gates, Sc.“ which render it ſufficiently certain for the 
ſheriff to deliver poſſeſſion: Beſides, it is the ſame deſcrip- 
tion as is uſed in the deed of ſettlement by which the eſtate 
was entailed. Therefore even if the deſcriptions were more 
doubtful, the court will make ſuch a conſtruction as will 
ſupport them. 2 Med. 233. 

Upon a ſecond argument, Sergeant Walter for the defen- 
dant cited, 1 Ventris 52. 2 Ventris 11. 2 Will. 116. 
Mr. Wallace for the-plaintiff cited Popham 203. Ney 86. 

Lord Mansfield. The conſequences of theſe objections 
are ſo great ; they are fo void of the leaſt glimmering of 


reaſon and common ſenſe ; and it would be attended with 


ſuch vaſt inconveniencies to the public in many caſes, with- 
out a poſſibility of doing good in any, if in common re- 
coveries which are a ſpecies ot conveyance and common aſ- 
. ſurance, ſuch nice exceptions were to prevail; that the 


ſtricteſt proof of their being founded in law is neceſſary, to 


induce the court to overturn a recovery on ſuch grounds. 
By the ſettled law of the land, men by deeds may ſetter 

their eſtates: But tenant in tail when of age may unfetter 

them, obſerving a certain form. In this caſe there can be 


no doubt of the meaning of the tenant in tail, or of his pow- 


er to unfetter this eſtate, Ihe only queſtion is, whether he 
has done it agreeable to the proper form ; that is, whether 
he has deſcribed the premiſes with ſufficient certainty. Now 
the deſcription which he has uſed, is the identical deſcription 


in the deed which created the fettering; and the ohjection 


which is made, is not ſo mach that that deſcription is un- 
certain; as that fix or ſeven hundred years ago, in an ad- 
verſe action, there was a doubt whether ſuch an objection 
would not have lain: and theretore the defendant would 
make the ſame objection and raiſe the ſame doubt now. 
But a common recoyery is not an adverſe ion. 


It 
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It is ſaid that all that meſſuage or tenement with the 
appurtenances ſituate in the lane between the two abbey 
gates, now or late in the occupation of J. C. his underte- 


cc 


„ nants or aſſigns, in the county of the city of Limerict, is 
too vague and uncertain. But one muſt look with a micro- 


ſcopic eye to diſcover that a meſſicage or tenement, c. is fo 
uncertain a deſcription, as that the ſheriff or any other per- 
fon could not know how to find the premiſes by it: And 
the objeQion can only be made by a N who pores over 
the fyllables of the words. 

The objections are of two ſorts, and I have no > doube as 
to either. 1ſt. That the premiſes in the county are demanded 
thus: All thoſe the caſt/es, towns, and land, containing. 
& by eſtimation, &c.” which it is argued is uncertain both 
in reſpect of quality and quantity. As to that, it is admit- 
ted that le is a good deſcription in England. Town” 
was determined to be a good deſcription in Cottingham v. 
King. I Bur. 623. Art * land” means arable land. 

The next objection is that the premiſes in the city are de- 
ſcribed thus; “ All that une or tenement, with a garden 
© or meadow thereto belonging, ſituate, Cc. and now or late 
& in the occupation of, c. Cc.“ which it has been con- 


_ tended would be a bad deſcription in egje&ment. There are 


many cafes in ejectment which have gone very far indeed: 
And therefore the doQrine of thoſe caſes ouglit not to be ex- 
tended. As to the authority in 3 Wilſ. 23. which would 


have great weight on account of its being ſo recent, the 


judges in that caſe decided againſt their own private opinion 
and inclination, becauſe they held themſelves bound by au- 
thority. But there, the words were only -** meſſuage or 
«© tenement” without any other deſcription. Here there are 
other words * with the appurtenances and a garden, Cc.“ 


which ſhew that “ meſſuage or tenement” are two words 


for the ſame thing : And that both mean a dwelling-houſe. 
But this is not my fundamental ground of dętermination in 
the preſent caſe. What I ground my opinion upon is, the 
principles laid down in Dormer's caſe, 5 Co. 40. B. reported 
alſo in Popham 23 ; and the diſtinction the court there take, 


between adverſe actions and common recoveries; which at 


that time were become a common aſſutance and conveyance 
of lands, Sc. and which the court ſay, being alſo made 
& by aſſent between the parties, ſhall, and always have had 
© a different expoſition from what is given to a recovery 


by pretence of title, or tothe proceeding in any other real 


* aQion to which they are not to be compared: Therefore a 
| © coramon 
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«© common recovery may be ſuffered of an advowſon, com- 


c mon in groſs, warren, and the like, and the intent of the 
« parties ſhall be obſerved.“ Now the objection in this 
caſe is an objeQion to the very ſame deſcription as is uſed by 
the anceſtor in the deed which created the entail. The ſole 
object of the recovery is to unfetter the premiſes fo entailed 
and therefore | will nor depart from this anciently eſtabliſhed 
principle to do ſuch cruel injuſtice, both againſt the inten- 
tion of the parties, and againſt public convenience. Not 
one precedent has been cited where ſuch an objection has 
been held good in the cafe of a common recovery. But a 
caſe of a fine has been cited where it was allowed, and from 
thence it has been argued by analogy, that it is bad in a 
common recovery; but the argument does not hold. 

I agree with Mr. IVallace that the argument of the defen- 
dant not having mace the objection in the firſt inſtance, is 
of no weight. But Serjeant Haller cited a caſe from 2 
Ventris 31. which is very material; and is ſhortly thus: 
In ejectment a ſpecial verdict found, that there was a 
« pariſh of Ribton and a vill of Ribton, but the latter not 
* co-extenfive with the former; and that the tenant in tail 
* of lands in the pariſb, but out of the vill, bargained and 
* ſold the lands in the parith of R:bton, with covenant to 
* levy a fine and ſuffer a recovery to the uſes of the deed : 
gut the fine and recovery were only of the lands in Ribton : 
* queſtion was, whether this recovery was good for 
* the lands in the pariſh of Ribton,” It was argued “ that 
te the common law knows no ſuch diviſion of the kingdom, 
* as pariſhes, but only the diviſion of vills; and therefore, 
* where a place is named in a record of the law, and 
* no more ſaid, it is always intended a vill: con- 
* ſequently, that the recovery, if it paſſed any lands at all, 
could only pals thoſe in the vill.” But the court in favour 

of common recoveries held, * that this recovery ſhould ex- 
tend to the lands in the pariſh of Ribton; and the rather, 
e becauſe it being found by the verdi& that the tenant in 
* tail had no lands in the vill, the recovgry mult neceſſarily 
* be void, unleſs it were extended to the lands in the 
“ pariſh.” This deciſion is an inſtance of liberality that 
would not have been adopted or followed in an adverſe 
præcipe. So in many other inſtances ; as an advowſon, for 
which no adverſe action will lie, but a common recovery 


will. "Therefore as the diſtinction between amicable and ad- - 
verſe ſuits exiſts 3 as the inconveniencies of avoiding the re- 


covery 
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« J deviſe the 
« ſame as fol- 
1 Jows; I give 
« to my wife 
« E. MH. 5. to 
es be paid year! 
40 = — e. * 
ac tate at C. Item, cc 
« to T. M. and 
„E. 5. each, to 
« be paid 12 

cc months after 
cc my deceaſe, 

«© Ttem,tomytwo . 
« ſons T. HM. c 
« &c. R. M. 
e whom I make 
ac my cc 
« and ordain my ,. 
s ſole executors, 

« all my land- 
and fenements (c 
« freely to be en- 
«zoyed and poſſ- i 
t effed alike.” «cc 
T. M. and R. A1. 
are tenants in 
common, and take cc 
a fee. ce 


cc 


cc 


cc 


cc 


£6 
6c 
66 


date the fifth of Auguſt, 1741, deviſed as 40566 


1775. Covery would be great, as no precedent in point is produced, 

— and there is no poſſibility of doubt about the intent of the 

Auer parties, I am clearly of opinion that the judgment of R. B. 

E in Ireland ought to be affirmed. 
The three other judges concurred. 
| Her Cur. 3 affirmed. 
Tueſday, LovBacnss, e EX dim. Mo DGE, verſus BLIGHT, 

Nov. 14th. et Uxot'. 

ir N Ejectment a ſpecial caſe was reſerved ; the material facts 

ny — pe of which were as follow : Lhat John Mudge being ſeiſed 

« <voridly eftate, in fee of the premiſes in queſtion by his laſt will, bearing 


&« #; 
touching ſuch worldly eſtate, wherewith it had pleaſed God 
to bleſs me in this lite, 'I give, demice and diſpoſe of the 


© ſame in the following manner and form: Firft of all I 


give and bequeath to Elizabeth Mudęe my dearly beloved 
wife, the ſum of five pounds to be paid yeariy out of my 
* eftate called Gloze, and alſo one part of the dwelling- | 
heuſe being the weſt fide, with as much IVoodcroft home 
at her, as ſhe ſhall have need of, by my executors here- 
after named. I give and bequeath unto my ſon Thomas 
Mudge the ſum of five pounds, to be paid twelve months 
after my deceaſe. I give unto my grand-daughter Eli- 
zabeth the ſum of five pounds to be paid twelve 
months after my deceaſe. Item, I give unto John Mudge 
and Robert Mudge my two ſons, whom I make my 
„and ordain my fole executors of this my 
laſt will and teſtament, all and ſingular my lands and 
meſſuages by them freely to be poſſeſſed and enjoyed alike ; 
and I do hereby utterly revoke and diſannul all former 
wills and legacies and executors by me in any ways be- 
fore named willed and bequeathed, ratifying and confirm- , 
ing this and no other to be my laſt will and teſtament. In 
witneſs whereof I have hereunto ſet my hand and ſeat the 

day and year firſt above written, John Mudge. | 
* Before the ſcaling of this will, I give to my wife 
C Elizabeth Mudge, all my houſehold goods to be 
« delivered by my executor, and after my death 
the ſaid goods parted equally, be e detween 

| © the executors alike.” 


T hat 
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That the teſtitor died leaving three ſons ; Thomas, Fobn 1775 
and Robert: That Thomas the eldeſt died, leaving the leſſor 2 
of the plaintiff his eldeſt ſon ; that Robert died ſoon atter the . 
teſtator, and John in April laſt, leaving iſſue. That the 


eſtate in queſtion was worth 20ʃ. per annum, and the perſo- 
nal eftate of the teſtatof worth 60/. 
The queſtion was, whether the plaintiff is intitled to re- 
cover the premiſes in queſtion? 5 
Mr. Wilſon for the plaintiff, ſtated the sg to be, 
what eſtate Robert and John Mudge took in the premiſes; and 
inſiſted they took an eſtate for life only. 1ſt. Becauſe there 
are no technical words of limitation, nor words expreflive of 
the teſtator's intereſt in the premiſes : Only ?“ lands and 
meſſuages.” 2dly, no circumſtances or expreſſions that ſhew 
an apparent intention in the teſtator to paſs a fee. 
cumſtances from which it will be contended that ſuch inten- 
tion does appear, are theſe: Firſt, he words © freely to be 
poſſeſſed and enjoyed ;”" but they may be fully fatisfied by the 
deviſees enjoying the premiſes for life: And'it is enough for 
the plaintiff, if they do not neceſſarily manifeſt an intention 
to give a fee; which they certainly do not. 2dly, that the 
eſtate is charged with an annuity of 5 l to the teſtator's wife: 
But here the annuity is a charge upon the land (let who will 
be in poſſeſſion), not on the perſons of the deviſees; there- 
fore not within the principle of the caſes which ſay, that the 
payment of a ſum of money ſhall give a fee. 3dly, The in- 
troductory words * as touching my worldly late; but theſe 
words alone do not import an intention to diſinherit the heir 
at law; and therefore are not of themſelves ſufficient to 
carry a fee. Where the word e/ate is uſed throughout a 
will, it may be held auxiliary; - but here, in the clauſe 
upon which the objeQion ariſes, the teſtator has ſtudiouſly 
avoided uſing the word eſtate, and inſerted meſſuages and 
lands in its ſtead. 4thly, ſome argument may be attempted 
from the legacy given to the heir at law ; but no inference 
ariſes from that circumſtance, becauſe it is made payable 
out of the perſonal eſtate, Therefore, upon the whole of 
the will, there are no circumſtances which ſhew an ap- 
parent intention in the teſtator to give, his younger ſons a 
fee; at leaſt the intent is ambiguous ; and if-ſo, the heir 
at law is entitled. But ſuppoſing they took a bees the 
Tr is entitled to a moiety. | 
Lord Mansfield. Nee that queſtion, 
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the deceaſed brother ſurvived to the defendant. | 
Mr. Wilſon contra as to the ſecond queſtion contend 
that the words ** to be enjoyed alike” made them tenants 


in common; for the word“ alike” is equivalent to © equally” 


which has been held, to create a tenancy in common. And 
this was clearly the intention of the teſtator : for he was pro- 
viding. for his children; therefore it is not natural to ſup- 
poſe that he meant the ſurvivors ſhould take the whole, and 

ſo leave the family of the ſon who died firſt deſtitute. 
Lord Mansfield. The principles by which this caſe muſt 
be governed, are ſettled by analogy to eſtabliſh rules reſpect- 
| 1 ing 
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ing the limitation, of eſtates by deed at common law. If a 
man by deed of convVeVance at common law gives land to 


1775. 


another, generally, without words of limitation, the donee has en 


only. an eſtate for, life. But I really believe, that almoſt 
every caſe determined by this rule, as applied to a deviſe of 
lands in a will, has defeated the real intention of the teſtator. 
For common people, and even others who have ſome know- 
ledge. of the law, do not diſtinguiſh between a bequeſt of per- 
ſonalty, and a deviſe of land or real eſtate. But, as they 
know when they give a man a horſe, they give it him for 
ever; ſo they think if they give a houſe or land, it will 
continue to be the ſole property of the perſon to whom they 
have left it. Notwithſtanding this, where, there are no 
words of limitation, the court muſt determine in the caſe of 
a deviſe affecting real eſtate, that the deviſee has only an 
eftate for life: Becauſe the principle is fully ſettled and eſ- 
tabliſned, and no. conjecture of a private imagination can 
ſhake a rule of la. | | 
But as this rule of law has the effect I have jut men- 

tioned, of defeating the intention of the teſtator in almoſt 

every caſe that occurs; the court has laid hold of the gene- 
rality of other expreſſions in a will, where any ſuch can be 

found, to take the deviſe- out of this rule. Therefore, if. a 
man ſays, I give all my eſtate, that has been. conſtrued to 

paſs a fee - or even if words of locality are added, as“ all 

&* my eſtate in A;” it has been held, that the whole of the 
teſtator's intereſt in ſuch particular lands will paſs, though no 
words of limitation are added. 2 P. Mms. 524: Becauſe the 

law, ſays, that the word “ eſtate” comprehends not only the 

land or property which a man has, but alſo the interef he 


has in it. So in a late caſe from Ireland, the court had no. 


7 


difficulty in ſaying, that the words “ all my woridly ſubſtance, 


the ſubſequent reſiduary deviſe, were equivalent to worldly 
ſubflance, and carried every thing to the reſiduary deviſee. 
In general, wherever there are words and expreſſions, either 
general or particular, or clauſes in a will which the court 
can lay hold of, to enlarge the eſtate of a deviſee, they will 
do ſe to effeftuate the intention. But if the intention of the 
teſtator is doubtful, the rule of law muſt take, place: So if 
the court cannot find words in the will ſufficient to carry a 
fee, though they ſhould themſelves be ſatisfied beyond the 
poſſibility. of a doubt, as to what the intention of the party 
was, they muſt adhere to the rule of law. ' 

5 | Aa 2 Now, 


Hogan, ex dim. 
Wallis, verſus 


in the introductory part of the will, meant every thing the Jacen, ante, 
teſtator had; and that the words “all his real effedts,” in 99. 


verſus 
BLionr. 
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BLIGHT. - 


* Fleck v. 


© Now, though the introduction of a will, Jari that a 


man means to make a diſpoſition of all his' worldly Mate, is a 
ſtrong circumſtanee, connected with other words, to explain 
the teſtator's intention of enlarging a particular eſtate, or of 
paſſing a fee where he has uſed no words of limitation, it 
will not do alone. And all the cafes cited in the argument, 
to ſhe that the introductory words in this caſe would alone 
be ſufficient, fall ſhort of the mark; becauſe they contained 
other words clearly manifeſting the imemion of the teftzlor 
to paſs a fe. 

The queſtion is always a geraten of confiruDion; nd : 
depends upon obſervations naturally ariſing out of the will 
itſelf. And therefore, if in this caſe there are words in the 
will Which denote an intention in the teſtator to give his 
ſons more than an eſtate for life, the court will give effect 
to that intention. — Now if a man deviſe lands to ano- 
ther, paying thereout 1007: or any other groſs ſum, though 


Hammord. 2 Lev. he add no words or limitation, yet the deviſee ſhall have a 


114. 


fee: becauſe unleſs he were to take a fee, he cannot be ſure 
of paying the 1001. So if an eſtate be given to A. to be 


+ 1 Chan, cafes Hold for payment of debts and legacies +, the purpoſe to be an- 


196-7. 


fwered makes it a fee, without words of limitation. In 
thort, wherever any thing is directed to be done, which, 
ſtrictly ſpeaking, an eſtate for life only may not be ſufficient 
to anſwer, the court will imply a fee. 

Let us examine then the obſervations that ariſe upon this 
will. — The firſt material obſervation upon which it has 
been argued that the teſtator meant to give his younger ſons 
a fee in this caſe, is, a bequeſt to his wife of an annuity of 
1 Sc. which he gives thus: „I give to my wife the ſum 
% of xl. to be paid yearly out of my eſtate called Gloze, and 
allo one part of the dwelling houſe with as much wood- 
„ croft home at her, as ſhe ſhail have need of, by my exe- 
« cutors hereafter named.” It is clear, that in this deviſe 


ſome word is miſplaced or left out; and where that is tbe 


caſe, if it be neceſſary to diſcover the intention of the teſta- 
tor, the court may ſupply it. Now the moſt obvious word 
to be ſupplied here, as it ſtrikes me, is the word © requeſt;” 
at her requ:ſt, would make the ſenſe compleat. Then, as 
to the deviſe itſelf, the 5. is ditected to be paid by the exe- 
cutors out of the eſtate, and the wood is to be provided at all 
events; it therefore muſt be ſuppoſed to be brought homs 
from off the eſtate. But if the executors were to take only 
an eſtate for life, they would not be able to pay the annuity 
during her life out of the profits only, or to furniſh all the 
wood ſhe might want ; becauſe the ſtock on the eſtate * 
fa 
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fall 3 It is but decem therefbre' to infer, that ſuch 
an intereſt was intended, as would enable them to comply 
with the teſtator's directions, fully and W ee 
reſpect. 5 

It is not an imnanterial obſervation that has been made 
upon the deviſe over the houſhold goods to the executors, 
to be' equally divided between them as the teſtator ex- 
preſſes it, after my death,” which N clearly have 
been “after her death.“ 

The next obſervation ariſes upon the words 0 whonsT 
*© make my, and ordain, &c.” The word my, without ſome 
addition, means nothing at all. It cannot mean executors, be- 
cauſe the teſtator has expreſsly inſerted that word after- 
wards. It ſeems, therefore, moſt' natural and proper to inſert 
the word heirs. But I reſt upon the other grounds, rather 
than upon the conjecture how the blanks ſhould be filled up. 

The laſt obſervation is drawn from the words “ freely to 
be poſſeſſed and enjoyed by them alike.” Now the word 
6 freely,“ ſtrikes me as a very material word: For the teſ- 
tator has charged the eſtate with the payment of the annuity 
to his wife, fc. ſo that he could not mean by the word 
« freely” to give it free of incumbrances. The free enjoy- 
ment, therefore, muſt mean, free from all limitations; that 
is, the abſolute property of the eſtate. 

Upon theſe obſervations ariſing on the face of the will it- 
ſelf, coupled with the introductory clauſe, I am of opinion 
upon the firſt queſtion, that the teſtator's intention was to 
give his ſons John and Robert a fee: If 1o, it is equally 
clear upon the ſecond queſtion, that this is a tenancy in com: 
non. The word © alike” is the ſame as the word - equally,” 
and in the deviſe of the houſhold goods, the teſtator has 
made uſe of the word equally. Therefore the leſſor of the 
plaintiff is entitled to a moiety. | 

The three other judges concurred. 

e Cur. Judgment for the gam for one moiety. 
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a penalty for the non- performance of articles of agree- 

ment, between the plaintiff and the defendant's teſtator. 
The agreement was, that the defendant in the original 

action, now the plaintiff in error, ſhould ſink a pit for the 
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LovEacCREs 
verſus 


 BracurT. 


Friday, 
Nov, 17th. 


R ROR from N. B. in an action of debt, to recover · In debt for a 
| penalty, for 


non perfor- 
mance of coye- 
nants, judgment 
on demurter 
ma be entered 


teſtator, and begin to work within 1 4 days after the date of the vp for the pe- 


damages ſu Koined. 
agreement, 


nalty, in like 
manner as before the fat. 8 9 Wa. 3.6. 11. but then it can ſtand only as a fecuray for the 
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' common law. 1 Rall.q 12. Saunders verſus Grawley. Con- 


der the act of parliament ; 
_. double breach. 
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17735. 235 agreement, and continue working and ſinking the ſame, day 
— aud night, the ſix working days in the week, till it ſhould 
- Goopwin* be compleated. , The breach aſſigned was, that he did not 

_ begin to ſink the pit in the articles mentioned within 14 


days from the date of the ſaid agreement, and continue ſink- 
ing the ſame; Cc. prout the articles. The defendant pleaded, 
that he was ready to begin within the 14 days; but that it 
was agreed between him and the teſtator, that heſore he began 
to ſink the pit, he ſhould drive or fink a ſiough or drain, &c. 
and averred that he did immediately begin to ſmk the ſaid 
drain; but before the ſaid drain could be ſunk, 20 days had 
elapſed; by reaſon whereof he could not begin to work the 
pit within the 14 days. Upon demurrer to this plea, and 
argument thereon, the court of C. B. gave judgment for the 
plaintiff, which he accordingly Waben, "ml for the _—_ pe- 
nalty 250/. and 23“. los. coſts. 

Mr. Buller for the plaintiff in error, objetted; pen the 
errors aſhgned, 1½, That it did not appear by the record 
that the plaintiff had ſuſtained any damages. 24h, That 
no writ of enquiry had been awarded to aſcertain the da- 
mages. 3aly, That the judgment ought not to have been 
taken for the whole penalty but only entered up as a be. 


curity. 


He argued, that ſince the ſtatute 8 & 9 Wm. 3. v. 11 72 


8. the plaintiff cannot take judgment for the whole penalty, 


any further than as a ſecurity for the performance of the co- 
venants; therefore the damages ought to have been aſcer- 
tained by a writ of enquiry. At common law the party 
was at liberty to take out execution for the whole debt: 

This drove defendants into Chancery; where, if compenſa- 
tion could be made, the court would not ſuffer the penalty 
to be taken. The occaſion of this ſtatute was to moderate 
the rigour of the law. And ſince the ſtatute, this court has 
the ſame juriſdiction as the Court of Chancery had before. 
In reaſon and conſcience, the plaintiff ought not to retain 
the whole penalty, but only to be indemnified guoad what 
he has ſuffered : and cited Drage v. Brand, à Wilſ. 377, as 
in point. Alſo a later caſe, Lys v. Hutchins, 18th June, 


1773, in Cam. Scace; but there the court were not all of 
the ſame opinion, and it went off upon the inſolvency of one 


of the parties, Here the plaintiff has elected to proceed un- 


for the declaration contains a 
1, Not beginning within 14 days. 2d, Not 
continuing to work, e. which would not have been good at 


ſequently 
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ſequently the plaintiff is now bound to abide - the direction 


of the ſtatute, and cannot take advantage of the penalty. 
Mr. Word for the defendant. Two objections have been 
taken to the judgment. 1ſt, That there ought to have been 
a writ of inquiry before final judgment. 2d/y, That the 
judgment ought to have been entered up only as a ſecurity. 
The caſe of Drage verſus Brand, depended upon the firſt 
branch of the ftatute. The court of C. B. thought the 
plantiff had made his ele tion to proceed upon the ſtatute ; 
and therefore that the defendant ought to have the ſame ad- 
vantage. There, ſeveral breaches were aſſigued; ; and the 


cauſe; had gone down to. trial, ſo that the ſame jury might 


Gocv DIN. 


De /i 


CROVLT. 


have aſſeſſed the damages. But here, the plaintiff has in 


fact aſſigned only ane breach: The covenant is one ſingle 
ſentence, * that he ſhall begin within fourteen days, and 
continue to work, &c. 

But ſuppoſe it were neceſſary for the plaintiff to have 
ſet out the breaches, and have a writ of enquiry; yet the 
Judgment i is regular, and he may now do it. By the ſta- 
tute, it muſt be the ſame judgment as before; that is, a judg- 
ment for the penalty, and it is to ſtand as a ſecurity. There- 
fore the form of the judgment is right. 

Lord Mansfield. The true conſtruction and ſubſtantial 
juſtice of the act is, that the penalty ſhall not be levied in 
any caſe whatever; but the judgment in this caſe being upon 
demurrer, it muſt. be as uſual, to recover the debt. The 
ſtatute direQs that the judgment ſhall be entered as hereto- 
fore; buff then it is only to ſtand as a fecurity for the da- 
mages ſuſtained. The plaintiff is not to aſſign the breaches 
till after the judgment is given. 

If the plaintiff ſhould take out execution for the whole 
penalty, then is the time to complain: but there is no ob- 
jection to the judgment as it ſtands; and on that ground 
only the court give their opinion that the judgment muſt be 
affirmed. 

Per. Cur judgment affirmed. 

Land Mansfield added, that in caſes where the court of 
Chancery order a judgment to be given as ſecurity, it is en- 


tered up in the uſual form, but the party cannot take out ex- 


ecution upon it for the ſum in N ven it is given. 
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A remote rever- 
ſion in fee 


der general 
Words in an at 
of parliament, 
by way of ſettle. 
ment in execu- 
tion of articles, 
tho' the rever- 
fion was not 
particularly in 
contemplation 
at that time; 
the general 
words being ſuf- 
ficient to carry 
it ; and the in- 
tention of the 
parties being to 
include all the 
eſtate of the ſet- 
tlor. 


held to paſs un- low 5 


another. 
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FREEMAN verſus the DukE of CHanDos et ar, 


et e contra. 

HIS was a caſe out of Chancery for the opinion of 
1 this court, the material facts of which were as fol- 
Mr. Francis Kick being ſeiſed in fee of the reverſion of 
the eſtate in queſtion, by his will, bearing date the 29th of 
June, 1728, devi'ed the ſame to his ſon Fohn, and the heirs 
of his body; with remainder to his only daughter Mary, 
and the heirs of her body; with remainder to his ſix grand 
nephews, Ferdinando, Anthony, Thomas, William, John and 
Robert (of whom John Tracy Atkins was the ſurvivor) ſuc- 
ceſſively for life, but not in order of ſeniority, and to their 
firſt and other ſons ſucceſſively -in tail male, with remainder 
to his own right heirs, and died on the 29th September, 1728. 

John the ſon died on the 23d Juh, 1773, without iſſue, 
and inteſtate as to this reverſion : whereupon all the other 
nephews: being dead without iſſue, it | deſcended in equal 
ſevenths on the ſeven ſurviving ſiſters of Francis Keck as co- 
parceners; of whom Winifred the wife of John Nichol was 
one, and Mary the mother of Mr. Freeman the plaintiff 


In 1740 Winifred N:chol died, without having deviſed or 
diſpoſed of the reverſion of her undivided : ſeventh part of 
the ſaid eſtate; and thereupon the ' ſame deſcended on her 
only ſon and heir Jahn Nichol, father of Lady Carnarvon 
aforementioned, N 5 

John Nichol the ſon, by will dated the 5th of March, 
1746, gave all his real and perſonal eſtate to truſtees in truſt 
tor his daughter Margaret Nichel at 21, and her heirs ; and 
if ſhe died before 21, leaving iſſue of her body, then in' truſt 
to convey: the ſame to the heirs of her body. | 2 

Overtures having being made for a marriage with Miſs 
Nichol to the Marquis of Carnarvon, propoſals were laid 
before the Maſter, entitled propoſals for a ſettlement, &c. 
viz. ** That in conſideration of the ſaid marriage and for- 
tune in money and lands of Mifs Nichel, to be diſpoſed of 
c as aftermentioned, &c. it was thereby agreed, that as ſoon 
«© after the marriage as the ſaid Margaret Nichol ſhould at- 
0 tain the age of 21 years, the freehold and copybold eſtates 


«© of her grandfather and father, ſhould be ſettled upon the 
** truſts there mentioned.“ | 


4 


o 


The 
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"The Maſter reported the rropolals proper, in in conſequence 
of which articles were to be approved of, and were accord- 
_ ingly approved of by the Maſter. - 

The articles recited the propoſals, they alſo recited all 
the real and perſonal eſtates which Miſs Nichol was entitled 
to, under her grandfather and father's: will, and the parti- 
culars were ſet out in ſeveral ſchedules by the Maſter; and it 
was thereby agreed, that they ſhould be ſettled to the uſes 
there mentioned. Upon the Marchioneſs coming of age, an 
act of Parliament 22 Geo. 2. c. 24. was made, entitled, 
% An act for ſettling the real and leaſehold eſtates of the 
*© moſt honourable Margaret Brydges, commonly called 
* Marchioneſs of Carnarvon, wife of the moſt - honourable 
* James Brydges, Eſquire, commonly called Marquis of 
* Carnarvon, and late Margaret Nicho! ſpinſter, an infant, 
“for the benefit of the ſaid Marquis and Marchioneſs and 
* their iſſue; and for applying part ofthe perſonal eſtate of 
the faid Marchioneſs for the purpoſes therein men- 
**.tyoned,??- - 

„The 88 reciting the propoſals, articles, c. enacts, 
*© That all and ſingular the freehold and copybold eſtates of 
the ſaid Margaret now Marchioneſs of Carnarven (ex- 
56 cept as is therein excepted) in the third and fourth ſche- 
** dule to the articles mentioned, and all other the manors, 
© meſſuages, lands, tenements and hereditaments, freehold 
„and copyhold, of the grandfather and father of the ſaid 
* Margaret, ſituate in the ſeveral pariſhes of St. Andrew 
#*. Holborn, c. or elſewhere in London; and in the ſeveral 
e pariſhes of Fryern Barnes, &c. or elſewhere in the county 


” © £ 


„of Middleſex; and in the pariſh of South Stoneham or elſe- 


c where in the county of Southampton and ELSEWHERE, 
c. ſhall be veſted and ſettled to the uſes therein men- 
„ tioned. The only variation between the articles and 
the act was, that certain debts of the Marquis were to be 
paid, and in conſideration of the Marchioneſs agreeing there- 
to, all her eſtates were to be ſettled upon her and her heirs, 
in caſe ſhe ſurvived the Marquis having no ſus, or failing 
iſſue between (them: + 

At the time of the marriage and alſo at the time of paſ- 
ſing the act, Robert Tracy, Anthony, Themas, and John were 
alive, and Thames had then a ſon living named Dodwell. 

Margaret Marchioneſs of Carnar van died. on the 14th 
day of Auguſt, 19768, without iſſue, and without having 
made any diſpoſition of the ſaid eſtates of yay late grand- 
father, and father, and inteſtate. 
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1755. Nr. John Tracy Atkins died on the 23d of July, 7773 
without iſſue 5. and then the reverſion of the eſtates now in 
: 3 ueſtion dropt in, and devolved on the co-heirs of the ſaid 

Duke of Francis ect, or the perſons claiming under them: and the 
Cuanpo:' Duke of Chandos having claimed the ſhare late belonging to 
Lady Carnarvon, and the eb heirs oppoſing the claim, Mr. 
Freeman filed a bill in Chancery againſt - the Duke, and all 
the other claimants for a partition, and by his bill contro- 
verted the Duke's claim, and * Grace * a nt bill to 
eſtabliſh i it. 
The queſtion was, A hetben the — in Faw. of one 
bndivided th part of the eſtate in queſtion, paſſed under 
—9 2 of parliament to the mn enen Dane of reer 
avs 
Mr. Buller for the defrndant d that the intention of 
the parties was, to ſettle all the eſtate both real and perſo- 
nal of Miſs Nichol, except what was particularly excepted: 
That the Propeſtls were general, without any exception; 
that both the articles and act of parliament, were intended 
to carry the propoſals into execution; and that the words 
* and e//owhere” in the enacting part of the ſtatute page 
u ne 17 were ſocßclent to carry the reverſion of this undivided 
words the Jen parts though not expreſsly mentioned. And if fo, the 
ae ciauſe court would give effect to ſo material a word, rather than 
es 016 wenllon- reject it; more eſpecially as this was the edſe of a deed ; 
and cited 3 P. Wms. $6. © 
Mr. Kenyon contra for the plaintiff ald, be did not deny 
that the words were large enough to carry the reverſion in 
queſtion if it appeared to be the clear intention of the par- 
ties that it ſhould paſs. But he denied there was any ſuch 
intention. And if ſo, the coutt would controul the opera- 
tion of the words and #{ſewhere” which were a looſe gene- 
ral expreſſion, rather than give it effect contrary to the in- 
tent of the parties. And ſo it was done in the caſe of Strang 
verſus Teat, 2 Burr. 912. Here, the propoſals moved 
from the Duke of Chandos, whoſe object i it was to get as 
much of the property of Miſs Nichol as he could. That 
there was not a ſurmiſe of this reverſion even being known 
to the Maſter z that the articles extended to nothing more 
than was contained in the propoſals ; and that the act of 
parliament did not include even ſo much. Conſequently, 
as nothing appeared in either of theſe inſtruments from which 
it could be collected that the parties had this reverſion in 
view at the time, the court would reſtrain the generality of 
the expreſii on to thoſe eſtates only, Which were in 1 con- 


templation of the parties. | Rat 
| or 


and thereby deviſed “all and every his manors, meſſuages, 
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Lord Mansfield.” The material point in this caſe is, what 1775. 
the meaning of the parties was, before the paſſing of the act: 
that is, whether any thing was then in contemplation; ex- 1 
cept what the Marchioneſs was in poſſeſſion of.— I have ſeen Duke of 
ſettlements in which it has been provided, that if any eſtate C#+nD0s. 
ſhall deſcend to the wife during coverture, it ſhall be ſettled 
to ſuch and ſuch uſes in the ſettlement named. In this caſe, 
the reverſion was after four ſons and their iſſue ; and one of 
them had then a ſon living ; fo that it could be of no great 
value. We will think of it. If we have any doubt, it 
may be argued: again, but if clear we will make our certi- 
ficate. - 

Afterwards, on the 28th of November in this Leben the 
court certified in theſe words: 

* Having heard counſel on both fides, and conſi lere this 


* cafe; we are of opinion, from the propoſals, report and ar- 


« ticles, that the intention of the parties was to ſettle all 
« the real and perſonal eſtate of Miſs Nichol which the had 
from her father or grandfather, except what was par- 
« ticularly excepted : Though, probably, this remote re- 
« verſion might not then be in contemplation ; and there- 
“ fore the words of the articles do not expreſsly include it. 
„ We conſider the ad of parliament, as a ſettlement to 
«execute the articles, with the variations mentioned in the 
te preamble: And though this remote reverſion might not 
then be particularly thought of, yet the general words 


* are ſufficient to include it; and the intention of the parties 


© was to include all. Therefore, we are of opinion, that 
te the reverſion in fee, of one undivided ſeventh part of the 
« eſtate in queſtion, did paſs, by the act of parliament in 
* the pleadings mentioned, to the defendant. the Duke of 


Chandos. 


FxeEMAN Eſq; verſus Dox® of Cn anvos et at, Saree day 
et e contra. 


\HIS was a branch of the laſt caſe and ſent from the One gerifg al 
Court of Chancery alſo for the opinion of this court; bis ate, &c. 


the material facts Were as follow: . in the counties 
of Glouceſter and 


Robert Tracy, in whom the reverſion in fee of one un- Worceſter and 
divided ſeventh part of the Keck eſtate, (vide the laſt caſe) ere in the 


was veſted as claiming under one of the co-heirs of the ſaid ns pn. * 


Francis Keck, made his will dated 16th of O&zber, 1776, ſubje& to certain 


charges thereon 


his marriage ſettlement ts 3 in truſt to ſtand ſeized of the ſaid eſtates in G. and V. or el eto bers, 
to certain uſes. His eſtates in G. and V. were the only eſtates charged or mentioned in his mar- 
riage ſettlement. But he was alſo entitled to a reverſion of certain eſtates in the counties of 


Oxford and Wilts, Held that this reverſion paſſed by the words & elſexubere in the kingdom of 


6s England. 55 
& lands, 


— 


122 — 


and limitations in 
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FazteMan 
verſus 
Duke of 

Cu AN pos. 


6 Jagds, tenements, hereditaments, and premiies with their and 


68 every of their rights, members and appurtenances, in the 
% counties of Glouceſter and Morceſter and, elſewhere in the 
* kingdom of England, and. all his eſtates, uſe, benefit and in- 
te tereſt in reverſion, remainder or expectancy, to truſtees, 
8 ſubjec to certain charges thereon, and to certain limita- 
46 tions and eſtates to all his brothers ſeverally, and their 
t reſpeQive firſt and other ſons in and by his marriage ſet- 
, tlement bearing date the Sth of Auguſt, 17 35, expreſſed 
& and declared; in truſt, in caſe he himſelf and his ſaid bro- 


„ thers ſhould all die without iſſue male of his or their bo- 


* dy or bodies, or his ſaid brothers ſhould die before the 
« age of 21, then, to ſtand ſeized of the ſaid eſtates in Glou- 
&* ceſter, Worceſter or elſewbere, and the reverſion and rever- 


s ſions of ſuch eſtates; and of all his eſtate, uſe, benefit, 


< and intereſt in reverſion and expectancy therein to the 
<< uſes there mentioned.“ | 
By the marriage ſettlement of Robert Trac, the eſtates 
io Gloucefter and Worceſter. were limited to himſelf for life, 
remainder to his firſt and other ſons in tail male, remainder 
to his three brothers Jahn, Thomas, and Anthony, and their 
ſaid ficſt and other ſons, ſucceſſively in ſtrict ſettlement. 
After the death of Robert Tracy without iſſue, on the 


28th September, 1767, Jahn Tracy thinking . the.reverſion in 


queſtion did not paſs by the will of Robert Tracy, made a 

codicil to his own, will dated Aug: ft iſt, 1768, and thereby 

deviſed the ſame to truſtees on the truſts there mentioned. 
Lady Hereford, the firſt deviſee under. Robert Tracy's will, 


claimed this 2 525 4 AS did likewiſe the deviſees under 


the codicil of John Trac. 5 
The queſtion was, whether the reverſion i in fee of one un- : 


divided ſeventh part of the Keck eſtate veſted in Robert Tracy 
did paſs by the will ot Robert Tracy? 
Mr. Kenyon was about to argue for Lord Hereford, but 
Lord Mansfie/d called upon the other ſide to go on. 
Mr. Buller for Mr Freeman argned, that from the words 


of the will referring to the limitation of the eſtates in the 


counties of Glouceſter and Morceſter and the charges thereon, 


it was manifeſt the teſtator had no other eſtates than thoſe in 


contemplation, at the time of making his will; and there 


fore the reverſion in queſtion, which was a reverſion of 


"eſtates in Oxfordſbire and Wilfhire, would not paſs by the 


words *elſewhere in the kingdom of England and cited 
Strong verſus Teat, 2 Bur. 912. asin point. 


Lord | 
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Lord Mansfield' ſtopped Mr. Kenyon, ſaying it was too 1775. 
: cleat for kim to give himſelf any trouble about it. If the —— 
words of the will are not ſufficient to carry the premiſes in F Su an 
queſtion, the drag- net of conveyances will never end.—Af- Duke of 
terwards, on the 20th of Nevembey in this term, the court CMD. 
certified in theſe words. 

4 Having heard counſel on both fides;: and conſidered this 
e caſe, we are of opinion that the reverſion in fee of one un- 
& divided ſeventh part of the Kec#teit:ite, veſted in Robert 
66 Tracy, did paſs by the will of Robert Tracy.” 


4 134 19205 F 


CHAMBERLAIN ef aÞ verſus SONGHU.ST. _ 
oy, 24th, 

N caſe, for money had and received to the plaintiff's uſe, The additions) 

the facts at the trial appeared to be as follow. The toll to be paid by 

plaintiffs were owners of a waggon which paſſed load- gets” mult he 
ed through 'a turnpike belonging to a turnpike road, according to the 
called the Kent road. — The defendant was appointed by the pregrefſ aps awe 
truſtees of that road a colleQor of tolls, and to weigh car- ia the fat. 14 
riages paſſing on the ſaid road under the ſtatutes 13 Geo, 3. Ce 3. 6. By 

c. 84. and 14 Geo. 3. c. 82. among other acts. The plain- — 
tif's waggon weighed 18 hundred overweight. The defen- the bigheſt addjs 
dant inſiſted upon being paid at the rate of 20s. per hundred _ — 3 
for the whole overweight, which by that mode of calculation prof: . 
amounted to 18 J. and was paid accordingly. =Upon the 
general iſſue pleaded, a verdict was found for the plaintiffs 
for 13 J. & 6d. and coſts, ſubject to the opinion of the 
court on the following queſtion; Whether the defendant 
© ought to have received at the rate of 205. per hundred for 
c more than three hundred weight of the eighteen hundred 
% Overweight.“ 

In caſe he ought not to have e the whole in of 
181. the poſtea was to be delivered to the plaintiffs. In caſe 
he ought to have received the hole ſum, 2 nonſuit was 

to be entered. 

Mr. Morgan for the defendant argued, that by the con- 
firuQion of the ſtatute 13 Geo. 3. c. 84. ſe. 1. and 14 Geo. 
3. . V2. feet. 2. the defendant was entitled to take 205. ad- 
ditional toll for every hundred overweight, whenever ſuch 
overweight exceeded fifteen hundred weight, which it did in 
this caſe; and therefore that a nonſuit ought to be entered. 

Mr. Lucks, contra, for the plaintiffs inſiſted, that ſo much 
of ſtat. 13 Geo. 3. c. 84. as empowers the truſtees to take 
an additional 20s. per hundred for every hundred overweight, 
was repealed by Ju 14 Geo. 3. c. 28. ſect. 2. and that the ſym 

t9 
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CHAMBERLAIN ; 
verſus 
"oy OHURST. 


Monday, 
Nov, 27th. 


Where a gui 


tam one in 
debt on the far, 
21 Hen. g. c. 13 
nonſvited, the 
defendant is in- 
titled to coſts, 


to be taken, as an | additional toll; for: the overweight in "(his 
caſe, ought to have been ealeulated according to the follows 
ing proportions mentioned in this latter ſtatute ;- viz. 34; per 
hundred weight for the 1ſt and ad hundred weight ; 64. for 
every hundred weight above two, and not exceeding five ; 
24. 6d. for every hundred above five, and not exceeding ten; 
35. tor every hundred above ten, and not exceeding fifteen, 
and 205. for every hundred above fifteen, which would have 
amounted only to 4/. 195: Gd. in all, inſtead of 18. which 
was the ſum demanded of, and actually paid paid by the 
plaintiff. And of this opinion was the court. 
Per Cur. Poſtea e to the N 


 Wi1LKINSON qui tam, verſus ALLOT. 


N debt upon the flat. 21 Hen. 8. c. 1 3. for . 
the defendant pleaded the general iſſue, and at the trial 
the plaintiff was nonſuited. Mr. Davenport for the plain- 
tiff had obtained a rule io ſhew cauſe why the Maiter ſhould 
not. be reſtrained from taxing the defendant his coſts: and 
now in ſupport of the rule, inſiſted, that as the plaintiff, if. 
he had recovered, would not have been entitled to coſts, it 
was neither legal, nor juſt, nor reciprocal, that in the event 
of his having failed, he ſhould pay coſts to the defendant, 
That by fat. 24 E. 8. c. 8. a defendant can have no colts 
on a nonſuit or verdiQ, where the plaintiff ſues to the king's 
uſe, which was the caſe here; becauſe half the penalty be- 
longs to the king: That the „at. 18 El. c. 5. eZ. 3, did not 
extend to this caſe, but only 10 caſes where the whole of the 
penalty belongs to the informer, or where he is the party 
grieved, and cited 1 Anderſ. 116. pl. 162. as en in 
point to this purpoſe. © 
Mr. Partridge, contra, m wantioned the tat. 2 23. Hen. 8. c. 
15. ſe. 1. and flat. 4. Fac. 1. c. 3. ſect. 2. but relied chiefly 
on the fat. 18 El. c. 5. ſeci. 3. the object of which he inſiſt- 


ed was, to prevent vexation in common informers; and 


therefore had expreſsly provided, * that where any inform- 
“ er on any penal ſtatute ſhall be vonſuit, he ſhall pay to 
© the party defendant his coſts and charges, &c.” That 
nothing could be more vexatious than the preſent action, 
there being no leſs than ſixteen charges of non-xefidence, in 
all of which the plaintiff had failed; and alſo-a. charge of 
occupying a farm contrary-to the ſtatute; in which he had 
likewiſe failed. Tbat as to the diſtinQtion taken between a 

common 
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common informer; who is entitled only to ha, the penalty, 1773. 
and one who is entitled to the whole, no ſuch diſtinction is — 
to be found in the books: But the diſtinction is between a * 
common informer and the party grieved, the former being. lia= aAuore, 
ble to coſts, the latter not; and cited 1 Barnes 124. Feynes 
gui tam v. Stephenſon*, as in point. That here the plaintiff 4 ide 2 fon 
was net the party grieved, and therefore-was liable to coſts. cate ah 
Mr. Graham on the ſame fide; cited Salt. 30. Kirkham v. 
Wheeler, ** Proſecutors qui tart; are looked upon as com- 
& mon informers: and 4 note at the end of that caſe, in 
which it is ſaid, that. where a ſtatute gives a penalty to a 
*« ſtranger, he is a common informer, and hall pay coſts upon 
« flat. 18 El. c. 5: otherwiſe where the ſtatute gives it to 
5 the party grie ved, for he is not liable to coſts,” . 
Lord Mansfield. It is a certain principle that the king 
himſelf neither pays nor receives coſts in any caſes. But 
this is not a ſuit proſecuted by the king, though he would 
have been entitled to a moiety of the penalty if it had been 
recovered: But it is the ſuit of -a common informer, The 
fiat. 23 Hen. 8. c. 15, is out of the caſe. But the ſtat,. 18 
El. c. g. is deciſive. In theſe gui tam actions, there is liberty 
given to the informer, by the ſame clauſe of the ſtatute as 
provides for coſts, to compound for the offence with leave 
of the court, which ſhews they are common informers. It 
is an exceeding plain caſe. I think the plaintiff ought to 
pay coſts, and alſo the coſts of this motion, FS 
Aſton Juſtice. There is a caſe of Greetham verſus the In- 
habitants of the hundred of Theale, reported in 3 Burr. 1723, 
the ground of which, after it was decided, ſome of the judges 
thought the court had quite miſtaken and miſapprehended. 
Mr. Juſtice Wilmot and I thought ſo upon talking it over af- 
terwards, and were for ſetting the matter right, but the coſts 
were taxed. The miſtake upon which the court went was, 
that the plaintiff being the party grieved, would have been 
entitled to coſts if he had recovered; and therefore havin 
failed, ought to pay coſts to the defendant. But in fact, the 
plaintiff would not have been entitled to coſts on the Hat. g 
Geo. 1. c. 22. ſect. 7. upon which that action was brought; 
becauſe it is a ſtatute ſubſequent to the ſtatute of Glouce/ter, 
which gives coſts only where damages were before recovera- 
ble. Now before the /tat. 9 Geo. 1. c. 22. no damages were 
recoverable for what is there made the ſubject of an action 
againſt the hundred; therefore the plaintiff could not have 
had coſts if he had ſucceeded; and conſequently the de- 
tendant was not entitled to any under the flat. 4 Fac. 1. 


Cs 3. 1 
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1775. 
Wil kin ton 


verſus 
ALLo TT 0 


agen "I would not have that caſe — as 2 
precedent; becauſe the court after wards found that they had 


certainly miſapprehended-the ground _ whirhithey' deter. 


mined et 
The diſtinction take in the books is this; 3 whateloever! a 


Natute ſubſequent to the ſtatute of Gloucefler increaſes da- 


mages to the double or treble value, where damages were 


before given, the plaintiff ſhall recover coſfi, and thoſe coſts, 
ſhall alſo be doubled or trebled, as the ſtatute may be. But 
where ſingle, double, or treble damages are newly given by 
ſuch ſubſequent ſtatute, where no damages were formerly re- 
coverable, there the plaintiff ſhall recover thoſe damages 


only, and no cofts : becauſe the ſtatute | of Glouceſter does 


not operate to add coſts to what is given by ſuch ſubſequent 
ſtatute. 2 In/i.289. Gilb. Hift. C. f. 258, 259. There- 
fore I am of opinion the rule ought to be diſcharged. 
Aſbhurſt Juſtice. The object of this ſtatute was to pre- 
vent vexation in common informers; and therefore, in that 
reſpect, there is no diſtinction between a common informer 
gui tam, and one who is entitled to the whole penalty; for 


de may be juſt as vexatious when he proſecutes on behalf of 


the king and himſelf jointly, as when he ſues on his own fe- 
pans account. 


Per Cur. Rule diſcharged. 


The End of MICHAEL MAS Term. 
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Hilary Term 
16 Geo. 3. B. R. 1776. - 
FARREN qu: tam, verſus WILLIAMs. 


f HIS was an information qui tam on the ſtatute s El. 
| c. 4. ect. 39. brought in the court of Quarter Seſ- 


ciſing the trade of a tallow- chandler, not having ſer ved ſeven 
years apprenticeſhip. It was removed by certiorari into this 


court, and tried before |,ord Mansfield at the fittings after trade. not hav- 


Trinity Term 1775, when the defendant was found guilty. 


why the judgment ſhould not be arreſted for want of juriſ- 
diction in the ſeſſions, upon the authority of the reſolution 
of B. R. upon the ſtat. 21 Fac. c. 4. ſe. 1. in Sir Mn. 
Tones 193. 


Mr. Wallace, Mr. Bearcroſt and Mr. Buller now ſhewed 


cauſe, and inſiſted, that by the ſtatute 5 El. e. 4. ſet. 39. 
and ſtat. 31 El. c. 5. ſe. 7. the quarter ſeſſions had a jurit- 


dition by information; otherwiſe they could have no 
juriſdiction at all, for they certainly could not proceed by 
way of indiꝭ ment: and cited 1 Bur. 543. Kex v. Wright. 
1 Salk. 373. Hob. 183. 327.— Cro. Fac. 75. 178. Anar. 
216. Rex v. Holmes. 5 | 

Mr. Dunning for the defendant ſaid, he admitted the 
Courts of Meſtminſter could not take cognizance of offences 
againſt the ſtat. 5 El. c. 4. unleſs committed within the 
county where the courts fit ; and ſo the caſes cited certainly 


proved, but they proved no more. But what he ſhould con- 


tend for was, that the court of Quarter Seſſions had no au- 
thority to proceed by information in any cafe, unleſs it was 
expreſsly given them by ſtatute: And that the ſtatute in 
this caſe gave no ſuch authority. In ſupport of this gene- 
ral propoſition he cited 6 Co, 19 b. Gregory verſus Blaſhfield, 
and Cro. EI. 737. Barnaby v. Goodale : Where in error from 


. 4. that point was expreſsly adjudged. 1 
Lord Mansfield aſked if it appeared that the information 

in that caſe was before the Quarter-Seſlions. | 
Mr. Dunning. It does not expreſsly appear in words, 
but it could be at no other court: if it had been at the ſeſ- 
ons of oyer and terminer, the obje&ion- would equally 
a | Bb | hold. — 


Seſſions may pro- 


ſions, in the city of London, againſt the defendant, for exer- cced by informa- 
tion, on the far. 
5 Elis. c. 43 for 


: 2 apprenticeſhip 
Mr. Dunning laſt term obtained a rule to ſhew cauſe, for ſeven years, 


a judgment in Bury upon an information on the ſtat. 5 FEI. 
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1776. hold. As to the objection that the Quarter Seffions have 
— — no juriſdi tion at all, unleſs they can proceed by informa- 


FTanzax- tion, they clearly may proceed by indiftment. The modes 
. of proceeding are by ſtat. 5 Elz. c. 4. ſect. 39. given dil- - 
tinckly and ſeparately, reddende ſingula fingulis : Civil juriſ- 
diction, by ſuit, c. to Courts of civil judicature; crimi- 


nal juriſdiction, to Courts of criminal judicaturez and bill 
pol complaint, to the preſident in councfl. 8 
Lord Mansfield. The whole queſtion turns upon the 
Zoth ſection of the ſtatute. The words are very much em- 
- barrafſed, and the matter does not ſeem to be ſettled by any 
; of the cafes. T wiſh to know the practice; and to inquire 
& of ſome of the old clerks of aſſiſe how the uſage has been at 
- 'oyer and terminer. 8 5 

Mr. Wallace ſaid there had been ſome tried at Lancaſter. 
Afton Juſtice. And elſe where. I do not think the old 
caſe of Gregory v. Blaſbfield, in 6. Co. 19. is concluſive: And 

if it has been a practice long received, we ſhould do wro 
to overſet it. As to the caſe of Barnaby v. Goodale, Cre. 
El. 137. it does not appear that the court at Bury was a 
| court of ſeſſions, or of oyer and terminer. Cur. adoiſare uull. 
. The next day Lord Mansfield mentioned this caſe, and 
cited an opinion of Holt Chief Juſtice when at the bat, out 
of a note bobk belonging to the late Mr. Git of Durham. 
The queſtion ſubinitted for Holt's opinion was, “ whether 
« an action could'be brought in the corporation court for 
e exerciſing a trade contrary to the ſtat.' g. El. c.4.?” and 
the opinion was as follows; I conceive, an action cannot 
«© be brought in, the corporation court: But an information 
„ gu tam may be brought in the corpgration court of ſeſ- 
„ -fjohs. John Holt.“ His Lordſhip. added, that he had 
mentioned it to ſeveral of the judges, who ſaid it had been 
cuſtomary on the circuits to try ſuch informations. 
Mr. Juſtice Aſton ſaid he had inquired of ine potions of 
great experience in ſeſſions buſineſs ; and was informed by 
them, that it had been uſual to file ſuch informations. FR 
' Par Cur, Thie rule for arreſting the judgment muſt be 


* 


diſcharged.” 


Wedneſday, | Rex verſus Ex ASMMUS WAAREN, 


tog | 
Jan. 24th, | ! $ 3 : 4 rk. Ob A 
Wules Juſtice M. Buller laſt term ſhewed cauſe againſt a mandantus 


abſent. 4 F St IEOT has 
The office of to reſtore H/illiam Readfhaw; to the-office of patith 
pariſh clerk is clerk of Hampſtead: He ſtated that the clerk was appointed 
temporal office; Js | ref the wt e q 
and tho ap- by the miniſter. That he had ſince become bankrupt, an 

poiated by the had not obtained his certificate; that he had been guilty of 
miniſter, if re · | ee eg Wan, - ons 7 

moved by him without ſufficient cauſe, a mandames will lie to reſtore; him. 


* 4 


many 


WQ .Z,y wo ov”; Q. ©. 
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many omiſſions in the regiſter; was actually in priſon at the 
time of his removal, and had appointed a deputy Who was 
totally unfit for the office: And therefore ſubmitted that 
there was ſufficient cauſe, for removing him. | 


* 


Mr. Ludas, contra, inſiſted that the office of pariſh clerk i 5 


a temporal office durante vitd: That the parſon canbot 


remove him; and that he has a right to appoint a deputy : 
And cited 1, Bur. 367. 2 Str. 942. 1108. 11 Med. 261. 

Lord Mansfield then ſaid, there was an application of this 
ſort in a caſe, Rex v. Proctor. Mich. 15 Geo. 3 where the 


parſon remgved a pariſh clerk appointed by the former in- 


cumbent. There the right of a motion was in queſtion ; 
and all agreed it muſt be ſomewhere, but that caſe was not 


decided. | ee ie LEE 
_ Aſtan Juſtice, The court in that caſe recommended it to 


the miniſter to reſtore him upon his aſking pardon.“ 


Lord Mansfield, What remedy is there in Mafiminſtar- 
hall to remove him? He e has his office only quam- 
diu bene ſe geſferit, . But though the miniſter may have a 


power of removing him on a good and ſufficient cauſe, he can 


never be the ſole judge and remove him ad libitum; without 


being ſubject to the control of this court. 


Aion Juſtice. As long as the clerk behaves himſelf well 


he has a gogd right and title to continue in his office: There- 


fore if the clergyman has any juſt cauſe for removing him, 
he-ſhopld, ſtate it to the court, —Accordingly the. court en- 
larged the rule to this term, that affidavits might be made on 
both ſides, of the cauſe and manner of amotion. Aornatur. 
And now on this day, upon reading the affidavits, Lord 


| Mansfield ſaid, it was ſettled in the caſe of Rex v. Dr. 


Aſhton, 28 Geo. 2. 1754. That a pariſh clerk is a temporal 
** officer, and that the miniſter muſt ſhew ground for turn- 
ing him out.” Now in tis caſe there is no ſufficient rea- 
ſon aſſigned in the affidavits that have been read, upon 
which the court can exerciſe their judgment; nor is there 
any inſtance produced of any miſbehaviour of conſequence : 
therefore, the rule for a mandamus muſt be abſolute. 
JJC (( 
Haul et ab, Aſſignees of Moon, verſus TROT v, 
5 Adminiſtrator. F | 


Same day, 


he againſt an 


7 
— 


JN Trover againſt an adminiftrator cum teflamento' annexo, Trover does not 
R the declaration laid the converſion by the teſtator in his executor for a 
Ln - * = converſion by 


#1 amitcedinſerring the cafe of Rex-verſys Proffor in its place, becavie it his teſtator, 


F 


ved .compromiſed.as above; and the Court gave ap op-. 
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1776. lifetime. Plea, that the teſtatar was not guilty. Verdict for 


the plaintiff. 

Mr. Kerby had moved in arreſt of judgment upon the 
ground of this being a perſona] tort, which dies with the per- 
ſon ; upon the authority of Collins v. Fennerel,* and had a 
rule to ſhew cauſe. 5 | 5 

Mr. Buller laſt term ſhewed cauſe. The objection made 
to the plaintiff's title to recover in this caſe is founded upon 
the old maxim of law which ſays, actio perſanalis moritur cum 
perſong. But that objeQion does not hold here; nor is the 
maxim applicable to all perſonal actions; if it were, neither 
debt nor Ae would lie againſt an executor or admini- 
ſtrator. If it is not applicable to all perſonal actions, there 
muſt be ſome reſtriction; and the true diſtinQion is this: 
Where the action is founded merely upon an injury done to 
the perſon, and no property is in queſtion ; there, the action 
dies with the perſon: as in aſſault ard battery, and the like. 
But where property is concerned, as in this caſe, the action 
remains notwithſtanding the death of the party. - 
 Trover is not like treſpaſs, but lies in a variety of caſes 
where a party gets the poſſeſſion of goods lawfully. It is 
founded ſolely in property, And the value of the goods only 
can be recovered. Therefore, the damages are as certain as in 
any action of aſſumpſit. As to the caſe of Collins v. Fennerel, it 
is a ſingle authority and was not argued; therefore, moſt 
probably was determined ſimply on the old maxim. But Sa- 
vile 40. caſe go, is directly the other way. 5 

Where the damages are merely vindictive and uncertain, 
an action will not lie againſt an executor; but where the 
action is to recover property, there the damages are certain, 
and the rule does not hold. This is an action for ſheep, 
goats, pigs, oats, and cyder converted by injuſtice to the uſe 
of the perſon deceaſed ; Ther re, this action does not die 
with the perſon. 2 4 RIF n t i e 5 ; 

Mr. Kerby contra for the defendant cited, Palm. 330. 
where Jones Juſtice ſaid, ** that when the act of the teſta- 
5 tor includes a tert, it does not extend to the executor ; 
* but being perſonal dies with him; as troyer and conver/jon 
* does not lie againſt an executor for trover fait par luy.” 
Collins v. Fennerel, above cited. 

Here, the goods came to the hands of the teſtator, and he 
converted them to his own uſe. , Trover is an action of 
tort; and converſion is the giſt of the action: No one is an- 


ſpwerable for a fort, but he who commits it; conſequently 
this action can only be maintained againſt the perſon guilt) 


of ſuch converſion. But here the converſion is laid to be by 
7 | | the 


# 
* » 
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the teſtator. Therefore, the judgment muſt be arreſted. 
The diſtinQion that has been taken in the books is, that the 
action may be maintained by an executor but not again/f 
3 Popham 31. Hughes v. Robotham. 139. Le Maſon v. 
ixon. | 
Lord Mansfield. If this caſe depends upon the rule, 4451 
2 5 moritur cum perſond; at preſent only a dium has 
en cited in ſupport of the argument. Trover. is in form a 
tort, but in ſubſtance an action to try property. 
Mr. Kerby. The executor is anſwerable tor all contracts 
of the teſtator, but not for torts, TD. 
Lord Mansfield. The fundamental point to be conſider- 
ed in this caſe is, whether if a man gets the pfropetty of ano- 
ther into his hands, it may be recovered againlt his executors 
in the form of an action of trover, where there is an aQtion 
againſt the executors in another form. It is merely a dit- 
tinction whether the relief ſhall be in this form or that. 
Suppoſe the teſtator had ſold the Theep, &c. in queſtion : In 
that caſe, an action for money had and received would lie. 
Suppoſe the teſtator had left them in ſpeete to the executors, 
the converſion mult have been laid againſt the executors. 
There is ho difficulty as to the adminiſtration of the aſſets, 
becauſe they are not the teſtator's own property. Suppoſe 
the teſtator had conſumed them, and eat the ſheep; what 
action would have lain then? ls the executor to get off alto- 
N 1 ſhall be very ſorry to decide that trover will not 
ie, if there is no other remedy for the right _ © 
"Afton Juſtice. Suppoſe the executor had had a counter 
demand againſt the plaintiff, he could not have ſet it off in 
Trover : but in an action fer money had and received, he 
might. If theſe things had been left by the teſtator in ſpecie, 
the converſion muſt have been laid by the executor. There 
ſeems to be but little difference between actions of trover, 
and actions for money had and received. As at preſent ad- 
viſed, I incline to think trover maintainable in this caſe. _ 
Aſbhurſt Juſtice. The maxim does not hold as an uni- 
verſal propoſition ; becauſe ſumpſit lies. As to the caſe of 
Collins v. Fennerel, all the court conſidered it as unargued, 
and given up rather prematurely by Mr. Henley. | 
Lord Mansfield. The criterion I go upon is this: Can 
juſtice poſſibly be done in any other form of action? Trover 
is merely a ſubſtitute of che old action of detinue. 2 Keb. 
302. Ventr. 350. Rum 95.— he court ordered it to 
land over. | PL 
Upoy 
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Res" ALD a ſecond argument his day, Mr. Dunning cited 
Cre. Car. 540. —1. Sid. 


Lord n feld Many difficulties ariſe worth conſider- 


ation: An action of trover is not now an action ex ma- 
Wks though it is ſoin form; but it is founded in propert 
he goods of one perſon c con to another, the perſon wi 
converts them is anſwerable. In ſubſtance, trover is an ac- 
tion of property. If a man receives the property of another, 
his fortune ought to anſwer it. Suppoſe he dies, are the 
aſſets to be in no reſpeR liable? It wal require a good deal 


ot conſideration before we decide that there is no remedy, 


Aſeon Juſtice. T he rule i is, quod oritur er delicto non ex 
contrattu, ſhall not charge an executor. 2 Bac Abr. 444.— 
45+ tit. Executors and adminiſtrators. s Bac. Abr. 280. tit, 
rover. Where goods come to the hands of the executor 
in 7 ecie, trover will lie; where in value, an ation for money 
had and received. But the difficulty with me is, that here 


it does not appear whether the goods came to the hands of 


the defendant 1 in TSS or in value. 
Cur. atviſare vult.. 

Afterwards, on Monday, February 12th, 1 in this term, 
Lord Mansfield delivered the unanimous opinion of the court 
as follows: 

This was an ad ion of trover againſt an adminiſtrator, with 
the will annexed, The trover and converſion were both 
charged | to have been committed by the teſtator in his life- 
time : The plea pleaded was, that the teſtator was not guilty. 
A verdi& was found for the plaintiffs, and a motion has been 
made in arreſt of judgment, becauſe this is a fort, for which 
an executor or adminiſtrator is not liable to anſwer. 

"The maxim, atio penbnalis moritur cum perſong, upon 
which the objeQion is founded, not being generally true, 
and much leis univerſally ſo, leaves the law undefined as to 
the kind of perſonal actions which die with the Kd. or 
ſurvive againſt the executor. 


An action of trover * in form a Haien, and in Fg 


lance founded on property, for the equitable purpoſe of re- 


covering the value of the plaintiff's ſpecific property, uſed 
and, enjoyed by the defendant ; if no other aQion could 
be brought againft the executor, it ſeems un juſt and inconve- 
nient, that the teſtator's aſſets ſhould not be liable for the 
value of what backe to another man, which the teſtator 


; had = the bene t of. 
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Wo therefore thought the matter well deſer ved conſidera- 1776. 
tion: We have carefully looked into all the caſes upon the 
ſubject: To ſtate and go through them all would be tedi- „ 
ous, and tend rather to canfound than elucidate. Upon the Tar 
whole, I think theſe concluſions may be drawn from them. 
Firſt, as to actions which, ſurvive againſt an, executor, or 
die with the perſon on account of the cauſe of action. Se- 
condly, as to actions which ſurvive againſt an, executor, or 
die. with the perſon on. account of the form of action. 
As to the firſt z where the cauſe of action is money due, where the 
or a contract to be performed, gain or acquiſition of the teſ- cavic of action 
tator, by the werk and labour, or property of another, or a b e e 
* promiſe. of the teſtator expreſs or implied; where theſe are. to be performed, 
the cauſes of action, the action ſurvives againſt the execu- En or tanie 
tor,. But where the cauſe of action is a tert, or ariſes ex ee 5 property 
delicto (as is ſaid in Raym, 87 Hale v. Blandford), ſuppoled to, of another, or 
be by force and againſt the King's peace, there the action dies; 3 
as battery, falſe impriſonment, treſpaſs, words, nuiſance, ob- or implied, the 
ſtructing lights, diverting a water courſe, eſcape againſt the Og OO 
ſheriff, and many other cafes of the like kind, _ „ 
Secondly, as to thoſe which ſurvive or die in reſpect of the. wiſe, if it be a 
farm of aftian. In ſome actions the defendant could have eps, rare, 
waged his law; and therefore, no action in that form lies to be by force, 
againſt an executor.” But now, other actions are ſubltitu*ed au 42077 tbe 
in their room upon the very ſame cauſe, which do ſurvive® _* 
and lie againſt the executor. —No action where in form the 
declaration muſt be guare vi et armis, et contra pacem, or 
where the plea muſt he, as in this caſe, that the feſtator was 
not guilty, can lie againſt the executor. Upon the tace of the 
record, the cauſe of action ariſes ex delicto; and all private 
criminal injuries or wrongs, as well as all public crimes, are 
buried with the offender. -, 2. 
But in maſt, if nat in all the caſes, where trover lies 
againſt the teſtator, another action might be brought again 
the executor, which would anſwer the purpoſe. An action 
on the cuſtom of the realm agaipt} a common carrier, is for 
a tort and ſuppoſed crime: The plea is net gri/ty; therefore, 


Ea. not lie againſt an-executor, But aſſumpſu, which is 


1 1 
A 


2 . . 
ws * by 2222 = . © 
. = — * = 5 > 8 1 - 8 — 
— IT + — - 4 * - —_ * 8 . 8 22 4 
I” 3 r r 1 — — —— ne En - = as r 3 
8 3 2 — ä A Eoes Gn 3 
SES 4 — — 4h 1 * 8233 g 74 2 r — P - a — 1 _ 
- 2 2 LY = * N — : nnn 3 by A FRO - - a DIG! 4 
« — . n * he —_ 2 Pg 28 — — — 3 2 
= - — he LEE : p 2 * * 8 N . ws, 
— 1 94335 = wok L - 22 - — R&õ Es, 
_ on — i Sod ba LD * * — — « 8 
a * S 2 2 
o "__ a 4 


. » 


nother action for the ſame cauſe, will lie. — So if a man 
te 2 horſe from another, and hring him back again; an 
aQion of treſpaſs will not. Jie again{t his exeputor, though it 
woald againſt him; but an action for the uſe and hire of 
the horſe will lie againſt the executor; 5 7 8 
There is a caſe in Sir Thomas Raymond, 1 which ſets 2 a 


this matter in 2 clear light ; There, in an action upon the exccutrix of 
7 | : caſe, Richard Bailey. 
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cafe, the plaintiff declared, that he was poſſeſſed of a cow, 
which he delivered to the teſtator Richai d Bailey, in his life- 
time to ſeep the ſame for the uſe of him the plaintif; which 
cow the ſaid Richard afterwards ſold, and did convert and diſ- 
poſe of the money t9 his own uſe; and that neither the ſaid 
Richard, in his life, nor the defendant after his death, ever 
paid the ſaid money. Upon this ſtate of the caſe, no one can 


doubt but the execuror was liable for the value. But the 


ſpecial injury charged, obliged him to plead that the te/tator 
was not guilty. The jury found him guilty. It was moved 
in arreſt of judgment, becauſe this is a fert, for which the 
executor is not liable to anſwer, but moritur cum perſond. 


For the plaintiff it was inſiſted, that though an executor is 


not chargeable for a mis-feaſance, yet for a non-feafance he 


is: As for non-payment of money levied upon a fieri fucias, 
and cited Cro. Car. 539—9 Co. 50. b. where this very dif- 


terence was agreed; for non-feaſance ſhall never be vi et 
armis, nor contra pacem But notwithſtanding this, the 
court held © it was a fort, and that the executor ought 
e“ not to be chargeable.” Sir Thomas Raymond adds, vide 
Saville 40, a difference taken.” 'That was the caſe of Sir 
Henry Sherrington, who had cut down trees upon the Queen's 
land, and converted them to his own uſe in his life-time. 
Upon an information againſt his widow, after his deceaſe, 
Mamwoed Juſtice faid, * In every caſe where any price or 
F© value is ſet upon the thing in which the offence is com- 
«© mitted, if the deferdant dies, his executor ſhall be charge- 
©: able; but where the action is for damages only, in fatis- 
% faction of the injury done, there his executor ſhall not 
© be liable.” Theſe are the words Sir Thomas Raymond re- 
A 

Here theręfore is a fundamental diſtinction. If it is a ſort 
of injury by which the offender acquires no gain to himſelf 
at the expence of the ſufferer, as beating or impriſoning a 


man, &c. there, the perſon injured has only a reparation for 


the deliftum in damages to be aſſeſſed by a jury. But 


where, beſides the crime, property is acquired which 


benefits the teſtator, there an action for the value of the 


property ſhall ſurvive againſt the executor. As for inſtance, 


the executor ſhall not be chargeable for the injury done by 


his teſtator in cutting down another man's trees, but for the 
benefit ariſing to his teſtator for the value or ſale of the trees 

he ſhall. 5 0 I” 71 i 0 
So far as the tort itſelf goes, an executor ſhall not be lia- 
ble; and therefore it is, that all public and all private crimes 
die with the offender, and the executor is pot on gr 
| . but 
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but fo far as the act of the offender is beneficial, his aſſets 1 776. 
ought to be anſwerable; and his executor therefore ſhall 


h 
f 
2; 
| 
{ 
( 


be charged. Hay vy | 
There are expreſs authorities that trover 70 converſion Txorr, | | 


does not lie againſt the executor; I mean where the con- 
verſion is by the teſtator. Sir Williani Fonés, 173-4. 
Palmer, 330. There is no ſaying that it does. | 149 
The form of the plea is deciſive, viz. that the teſtator was 
not guiliy; and the iſſue is to try the guilt of the teſtator. 
And no miſchief is done.; for ſo far as the cauſe of aQian 
does not ariſe 'ex delicto, or ex maleficio of the teſtator, but 
is founded in a duty, which the teitator owes the plaintiff; | 
upon principles of civil obligation, another form of action it 
may be brought, as an ation for money had and received. 
Therefore, we are all of opinion that the judgment muſt be 
arreſted. | Per Cur. Judgment arreſted, 
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Rex wrrfus Doctor Wixnpyuam, Warden of Wad- Thurſday, 
ham College. yon; 199k 


* 


jority of the Fellows of Madbam college to this court, — 5 


tor a mandamus to be directed to the warden of the college, warden of Had- 
to compel him to affix the common ſeal of the college to an 74 — 
anſwer of the ſub-warden, burſars, dean and principal officers mon ſeal of the 
of the college, to a bill filed in the Court of Chancery by — 78 
Thomas Lloyd againſt the warden, fellows, and ſcholars. jows, Se. * 
The object of the bill is to compel the execution of a leaſe Chancery, con- 
according to an agreement alledged to have been made by —— — 
the college, but 1 the fellows now inſiſt was not made put in, 
by a-majority of them, as it ought to have been. The war- 
den diſapproves of the anſwer of the fellows, and iherefore 
has refuſed to put, the ſeal of the college to it. 
The ground on which the application has been made is, 
that there is no other remed) by which the end can be ſpeci- 
fically obtained. 
In the Court of Chancery, when a bill. is brought againſt 
a corporation, if the corporation is in contempt, there is na 
remedy. by way of proceeding for a cantempt perſonal!y 
againſt the real parties who offend ; but the made of com- 
pulſion is by ſequeſtration. In that caſe, the plaintiff is to 
proceed to take poſſeſſion of all the perſonal eſtate of the 
Weollege; and if that will not make the members agree, he 


18 to take poſſeſſion by ſequeſtrators of all the rents and pro- 


fits 


15 RD Mang field. This is an application, by the ma- | Mandamus 
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fits of their real eſtate. "The mode of proceeding wood 
affect the whole body, and puniſh the corporation at large. 
But the corporation at large is not in fault here; the majo- 
rity of the body have obeyed the proceſs of the court of 
Chancery, as far as in their power les, and are ready to put 
in their anſwer. But an individual, the warden, whoſe aQ 
is neceſſary to render that anſwer compleat, lies by, and re- 
ſoſes to put the ſeal of the college to it. I believe it is the 
frft inſtance of the kind; and the Court. of Chancery has 
Raid its proceſs for the contempt, in ſee, to the acquief- 
cing parties, that the preſent application might be made. 
Mr, Xrnzen bas ſaid very truly, that where there is no 
other legal ſpecific remedy to attain the ends of juſtice, the 
courſe myſt be by mandamus, which is a prerogative writ ; 
and the very form of it, ſtiews its object is to prevent a de- 
ſe& of juſtice. Thus it comes recommended by the Court 
of Chancery to have it ſpecifically done. Byt further, the 
parties out of caution have applied likewiſe to the viſitor. 
He acquieſces in the application to this court for a mandamus, 


and very rightly, For who could ever entertain 3 thought 


or idea of this being a difpute proper for the, viſitor to de- 
5 2 ? It is not a private N ; but a ſvit by a third per- 


fon againſt the whole body, for the ſpecific performance of 


= „ + app An application to 2 viſitor in ſach-a caſe 


tory ; for he cannot compel a fpecific performance. 


Butt court, if they have juriſdiction of the cauſe, will 


® ; Black Rep. 


enlorce it by their own means. 


So where an eſtate is in the college, that is, in the whole 


| body, and they are to act in a truſt ; the viſitor cannot 


meddie in a matter which is the proper fubjeQ of fuch 
truſt. Green v. Rutherſurth before Lord Hardwicke afliſted 
by Sir John Strange, 1 Ver. 462. 

Ihen, is it new in principle to apply for a mandamus, to 
have a corporation ſeal put to an inſtrument? Certainly 2 
The caſe of the Lord High Steward of the Univerſity of 
Cumbridge* is an avthority upon the ſubject. Here, the 
application is for a mandamus, to compel the warden to put 
the feal to an anſwer. If the parties have a right, we ſhall 
flop all proceedings by refuſing it, for the Court of Chan- 
cery cannot proceed without the feal is put. 

Poor Mindbam ſeems to have mifconceived the confe- 
quence of his affixing the feal ro the anſwer” of the fellows, 


# 


and to think it will make his corporate anſwer inconſiſtent 
with his private ſeparate anſwer ; for he is of opinion the 
— fuit 1 is juſt, and that the agreement ought to be 

executed. 


2 > oc vv 2 2 22 228 . an 


_ Hilary Term 16 Geo. 3. E. R. 579 


echte But his putting the college ſeal does not contra- 1776. 

die his private ſeparate anſwer : And by refuſing to put it, 

be defeats the end he wiſhes to obtain. 5 5 
As to the ſtatute concerning the college ſeal being put, wo 

Dr. Windham contends for a negative; and that the war- 

den muſt be one. The words of the ſtatute are theſe : . Hoc 

a etiam volo, ut ſolicitudine cautum ſit, ut nihil ſigilletur, 

quod non po GARDIANUM et majorem partem ſociorum 

# mature deliberatum concordatur, et per kosyEM com- 

66 probatur. I am clear theſe words do not give t ie warden 

a negative. Warden and fellows are a deſcription of the 

corporation; and the expreſſion © per eoſdem“ without 

any repetition of the word gardianum muſt mean the major 

part: of the body. Therefore I am of opinion a mandamus 


Fi th to go. 
he three other Jullges concurred. 
5 * Rule for a mandamus abſolute. 


4 SINN 8 | Friday, 
Waren dim. EDG AR, verſus EDGAR, Jan. 26th, 


1 3 upon not guilty pleaded, a verdict was One deviſes 

1 found for the plaintiff, ſubje& to the opinion of the court te bis daveh- 

upon the following caſe. Gora Ge 
Devereux Edgar, being ſeiſed of the premiſes in queſ- afterwa 6s ſays, 

tion, duly made his laſt will, and among other things de- —_— — 2 

viſed as. follows : I give and bequeath unto my daughter beritance of heirs 

Temperance Edgar, all that my farm or eſtate called the %. de bent 

Breed farm, Ec. to hold the ſame, from and after the death ie elde Pan 

of my wife, to the ſaid Temperance my daughter, and to the deſcend to his 

beir / of her body lawfully begotten, and for want of ſech heirs, den malt: A 

io my right heifs for ever. Item, I give and bequeath unto very ſuffered by 

aughter Mary Edgar, all that my farm, Cc. to have and 5 

5. bold all the ſaid premiſes, to the ſaid Mary my daughter, e i 

and the heirs of her body lawfully to be begotten immedi- ſhe afterwards 

ately after the deceaſe of my wife. Alſo 1 give to my ſaid Oo" 

daughter? Mary Eagar, all that my farm, &c. to have and 

to hold the ſaid laſt mentioned farm and premiſes, from and 

Immediately after my dear wife her mother's deceaſe, to 

the ſaid Mary, and to the beirs of her body lawfully to be 

begatten. And herein my mind and will is further declared, 

that i in caſe either of my ſaid daughters, Temperance or Mary, 


thall 


[1 


3 


86 
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Driver 
derſus 
Ebtak; 


thall happen to die or depart this life, ſingle, married, or 
widows, not leaving children or child living at their deceaſe 
legally begotten, that then her gift, legacy or bequeſt here- 


in, or eſtate given her by this my will, ſhall be entirely 


void, as to inheritance of heirs, and of none effect: and the 
eſtate ſo given her, ſo dying without heirs of her body, ſhall 
deſcend arid go to my heir male, and his heirs male; and he 
and they, ſo inheriting the ſaid bequeathed, eſtate, ſhall pay 
or cauſe to be paid to the ſurviving ſiſter my daughter, the 
ſum of thirty pounds yearly, during her natural life, free of 
all taxes and deductions whatſoever: _ {OY | 
Ihe faid Devereux Edgar died fo ſeiſed as aforeſaid, leas 
ving the ſaid Temperance his wife fince deceaſed, Robert 
£4gar ſince deceaſed, father of the leſſor of the plaintiff, his 
eldeſt fon; Devereux Edgar his ſecond ſon, and two 
daughters, Temperance Edgar one of the deviſees who. died 
unmarried, and Mary Edgar the other deviſee. In Hilary 
Term, 1774, Mary Edgar ſuffered a common rerovery of 
the premiſes in queſtion, the uſes of which recovery were 
to. herſelf in Fee ; and afterwards made her will, by which ſhe 
deviſed part of the premiſes in queſtion to her niece Mary 
Eugar in fee, and the remaining part to her nephew Devereux 
Hagar the defendant in fee; and ſoon after died unmarried 
v»:thout having revoked the ſame. .__ . 
The queſtion reſerved for the opinion of the court was, 
whether the recovery ſuffered by Mary Edgar was ſufficient 
to bar the ſeveral eſtates claimed by the leſſor of the 
plaintiF? FR | | 
This caſe was argued twice; firſt, in laſt term by Mr. 
IM ilſen for the plaintiff, and Mr. Davenport ſor the defen- 
dant; and now in this term by Mr. Man field for the plain- 
tiff, and Mr. Wallace for the defendant.— On the firſt argu- 
ment Lord Marsfield ſaid he had not any doubt himſelf at 
that time, but wiſhed to look into a caſe or two. The next 
day Lord Mansfield directed this cauſe to ſtand over fot 


further argument, and ſaid; the firſt point is, whether 


Mary the daughter had not neceſſarily an eſtate tail to the 
hour of her death: if ſhe had not, the deviſe to the heirs of 
her body muſt be a contingent remainder to them, as pur- 
chaſors. If ſo, the next remainder to the heirs male of the 
teſtator muſt be void; for there canrot be a contingent re- 
mainder limited upon à contingent remainder. The next 


point is, whether it is poſhble for heirs of the body to take 
as purchalors at all. Upon looking into the caſes, I have 


found one which is very like the preſent, in 2 Bac. Abr. 59 
60. Fountaine v. Gooch, The only difference between = 
| caſt 

e 
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caſe and this i is, that there, the eflate' is given over upon an 


indefinite failure of iſſue at her death. 

In this caſe if it was only an eſtate for life in the daughter, 
ſuch life eſtate muſt be forfeited by the common recovery. 

For the plaintiff it was now inſiſted, that upon the whole 
of this will, the intention of the teſtator was not to give his 
daughter an immediate eftate tail, which would have entitled 
her to ſuffer a recovery; but to give her an eſtate far life 
enly, with a remainder in tail to her children, provided ſhe 
had any living at her death; and if none, then to give the 
eſtate over to the teſtator's own heir male, with remaindep 
to his heirs male. For by the ſubſequent claufe, © in caſe, 
« fc.” it is plain that he conſidered the words ““ heirs of 
& her body” and children, as ſynonimous terms: But even 
if he did not, in providing for the event which has happened 
of the deviſee dying without heirs of her body, he expreſs- 
ly revokes that eſtate of inheritance. This was manifeſtly 
the teſtator's intention, and therefore the court will give 
effect to it. 

For the defendants, contra, it was argued that by the 
words © heirs of her body,” Mary the daughter clearly took 

an eſtate tail in the firſt inſtance; and that even ſuppoſing 
the teſtator to have uſed the words heirs of her body and 
children, as ſy nonimous terms, yet the recovery was well 
ſuffered: For a devife to 4. and her children, the having 
none born at the time of the deviſe, is a good eſtate tail, 
6 Co. 1. b. If ſo, the deviſe over cannot be an executory 
deviſe; for there can be no executory deviſe after an eſtate 
tail: Conſequentiy, if it can take place as a contingent re- 
mainder, it ſhall: and the rule of conſtruction has always 
been ſo ; that is to ſay, wherever a contingency is limited to 
depend upon an eſtate of freehold which is capable to ſup- 
port a remainder, it ſhall always be held a contingent re-. 
mainder, and not an executory deviſe. 2 Saund. 388. Pure- 
ſey v. Rogers. 1 Lord Ram. 208. in the caſe of Luddington 


v. Kime. "This is ſuch an eſtate of freehold in the daughter, 


as will ſupport a remainder ; and therefore by the recovery 
that remainder” is barred. On the ſecond argument Mr. 


Wallace urged the caſe of Fountaine V. Gooch, 2 Bac. Abr. 595 


60. as exprefsly in point. 

Lord Mansfieldafter ſtating the caſe ſaid, the-validity of 
the recovery ſuffered by Mary, depends upon whether ſhe 
was tenant in tail of that eſtate, or tenant for life only; And 
it is neceſſary for the plaintiff to ſupport; that at the death 
ef x the teſtator, ſhe was, (during hep own life) tenant for 


— 


life 


— 
—— 
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1776. life only. Now the eſtate is given to ber and the heirs 
nm of ber body, which is an eſtate tail: Nevertheleſs, the 
Dz1v8 intention of the teſtator may reſtrain that eſtate of. inheritance 
E>cax. andconfine it to an eftate for life only, It is inſiſted that it 
was the intention of the teſtator, that the eſtate of inheri- 
tance ſhould be reſtrained ; but, has the teſtator ſaid it ſhould 
be ſo during her life? No; he has only reſtrained it upon 
future contingencies. The firſt is, the event of her ohn 
death; but till that contingency happens the inheritance is 
in her. The ſecond is, upon her leaying no children,. . 
If ſhe was only tenant for life under this deviſe, there is an 
end of the title upon the ſecond limitation: Becauſe, in that 
caſe, it is a ee 0 comingent remainder which 
ts void. 
Further, ſuppoſing bs tenant far ie only, by ſufferiog this 
common recovery ſhe has committed a forfeiture, Who is 
to enter; The next heir male. Suppoſe ſhe had lived and 
had a ſon after wards: the next heir male muſt take place, 
contrary to the clear intention of the teſtator in that caſe. 
It is manifeſt that the intention of the teſtator was to pre- 
vent a common recovery being fuffered. But where a teſ- 
tator intends that which by law he cannot do, the law will not 
allow his intention to take effect. If, therefore, ſhe was te · 
nant in tail tothe hour of her death, nothing is ſo clear, as 
that all conditions kmited upon ſuch eſtate tail, are ht 
by the common recovery which has been ſuffered. And we 
are of opinion 4Þat Mary had an eſtate tail. 
Per Cur. emen fot the defendant. 


2 - ATCHESON | verſus Evanrr. 


A Quikers reC 77 H 7 S was an es of debt upon the ſtat, 2 7g 2. 
2 c. 44. Cech. I. againſt bribery. Plea, not sully. Ver- 
wiflible in aa dict for the plaintiff. 5 
gen of debron On behalf of the defendant, it was — laſt term, that 
24. d bi.” there might be a new trial; becauſe a guaker had been re- 
bery. ceived as a witneſs on his affirmation; and it was objefted, 
that this being a criminal can, his, exulence achte not to 
have been received. 
It was argued laſt term by Mr. n Mr. Pop bam, 
Mr. Noote and Mr. Buller for the plaintiff; ad . Mr. 
Adangftela and Mr. Morris for the defendant. 155 
Lord Mansfield then ſaid, This queſtion is non e 


both as to all the Quakers in the kingdom, and e 


adminiſtration of juſtice. I wiſh, when the ſtat. . 4 


CCC LE Got r 
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Vu. 3. c. 34. was — that the afſicmation of a Quaker 
had been put on the ſame footing as an oath, in all caſes 
whatſoever ; And I fee no reaſon againſt it ; for the pnniſh- 
ment of the breach of it is the ſame. But even the indul- 
gence, they enjoy under this ſtatute, was obtained with much 
difficulty and ſtruggle The legiſlature formerly looked 
upon non conformiſts as criminal; and Quakers in particu- 
lar, as obſtinate offenders. This only ſerved to increaſe 
their number: If they had been Jet alone, perhaps they 
would not have come down to theſe times. The more ge- 
nerous and liberal notions of the preſent times do nat fook 
upon real ſcruples in the light of an offence. The ſtatute 
& 8 Vn. 3. c. 34. is, primd facie, made in eaſe of Quakers, 
ndeed, even at that time, they were ſafe where the Attor- 
00 ey General could controul; but they wanted to be ſecure 
ro 


m the perſecution of private individuals. In this act, 


however, there is an exception to their being admitted a0 
witneſſes in criminal cauſes; and ſerving on juries. The 
queſtion therefore is, what the ſtatute means by the words 
&* criminal cauſes?” Diligent ſearch has been made by Sir James 
Burrow, and more ſo by my brother Aon, for precedents: 
ynd I believe they have furniſhed all the caſes that are to be 
found. The reſult of thoſe caſes is, that the courts of late 

ears have, in favour of the Quakers, relaxed their former 
Lig Theic affirmation has been received in the caſe 
of an appointment of overſeers. 2 Sth. 1219. So in the 
caſe of an attachment againſt a Quaker himſelf, | 

No caſe has been found in which it has, been refuſed, 

where the action, though in orm a criminal action, in /ub- 
flance i is a mere action between party and party. I thought 
there was one upon the ſtatute. of hue and cry, 27 El. c. 13. 
but the ground upon which it was refuſed in that caſe was, 
that the Quaker could not lay a foundation for the aQion 
without an affidavit. Vide ſelt. 11. 


In caſes, where an action, and an indi ment, both lie for 


the ſame act; as in aſſault, impriſonment, fraud, Cc. a Quaker 
is an admiſſible witneſs in the action, though not an the in- 
di ment. 


There being no eaſe in paint, it is a material circumſtance, 


that actions for penalties, ate io a variety of purpoſes conſi- 
dered as civil ſuits. They may be amended at common law, 
To be ſure, the action in this caſe is not only given to re- 
cover a penalty, but it is attended likewiſe with diſabilities, 
Ae it partakes much of the nature of a criminal 
cauſe; Moreover, the offence itſelf is not merely malum pro- 
hbitum, by ſtatute, but it was indictable at common law. 


Upon 
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Urn general principles, 1 think the affirmation of a 
Quaker ought to be admitted in all cafes, as well as the oath 
of a Jew, or a Gentoo, or of any other perſon who thinks 
himſelf really bound by the mode and form in which he at- 
teſts. But how the law is in reſpect of this particular caſe, 
am at preſent not at all decided in my opinion. 

Aſton Juſtice. This aQion certainly partakes of a crimi- 
nal nature. Ihe crime itſelf was puniſhable at common 
jaw; and that puniſhment is now increaſed by additional 
penalties and diſabilities. I think an affirmation ought real- 
ly to be put upon the ſame footing as an oath. But at pre- 
ſent there is no authority to decide that this is a caſe in 
which it can be ſo, by law. Therefore I am for time to 
adviſe. The court, next day, ordered this cauſe and ano- 
ther, viz. Aicheſon v. Gough, which depended preciſely upon 
the ſame queſtion, to ſtand over *till this term. 

Mr. Morris now argued for the defendant. It will be 
contended that a Puaker”s Affirmation ought in all caſes to be 
received, where the oath of another man is received. We 
are not now in the Caſe of a man who, in conformity to 
the ceremonies of his own religion, refuſes to take the ge- 
#eral oath preictibed by law: But this is the caſe of a per: 
ſon who refuſes to take any oath at all. 

ill the ſtatute ) & 8 Vn. z. there was no doubt about 
not receiving a Quaker's affirmation. But that ſtatute in 
compliance with the prejudices of this ſect, broke in upon 
the rule of the common law, partly in favour to them, and 
partly for the general benefit of the ſubject. At the ſame 


time the legiſlature drew the line, by providing“ that no- 


© thivg ſhould enable the affirmation of a Quaker to be re- 
* ceived in any criminal cauſe” and another ſtat. 22 Geo. 
2. c. 30. ſed. 3. ſays, “ in any criminal caſe.” But the court 
has already decided that cauſe and cafe are the ſame. The 
queſtion therefore is, whether the preſent is a criminal caſe or 
not? Crimes and puniſhments are neceſſary attendants on 
each other. Puniſhment is a legal term, and is underſtood 
to be in conſequence of ſome offence. The charge againſt 
the defendant is a charge of bribery. 'The ſtatute 6. 
which the action is brought treats bribery as an offence 
throughout, and the perſon committing u as an 9 Fender. 
Conſequently it conſiders bribery as a crime. It will be ſaid, 
on the contrary, that this action to recoret the penalty pre- 
ſcribed by the ſtatute is merely a civil action. That is not 
ſo. For bribery was a crime at common law: and the pe- 


nalty given by es ſtatute is only part of the fine due at 
| common 
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common law to the public in ſatisfaction of the offence: be- 
ſides which, the ſtatute inflicts additional pains and penal- 
ties which are alſo incurred by the judgment. | 
Secondly. To conſider this caſe upon the ſtatute of jeofails: 
Though the proceedings in a civil action are amendable at 
common law, yet this caſe, more than any other penal ac- 
tion, is not within the ſtatutes of jeofails: And cited Moore 
verſus Hiſſay. Hob. 101. where in an action on ſtat. Vet- 
minſter 2. c. 35. the Court of King's Bench held, © that the 
« puniſhment of two years impriſonment made it a penal 
* aQtion;” and therefore reverſed the judgment given in 
the Common Pleas in that caſe for the plaintiff, <4 Nero 
5 there were no plegii de proſequends entered.” _ 
_ - Thirdly. Upon authorities: A-Quaket's teſtimony, is __ 
miſſible upon a rule for an information, 2. Strange 8 72. Nor 
upon rules to anſwer the matters of an affidavit: 2 Str. 946. 
With reſpe& to indictments and alt proſecutions, which 


upon the face of them are manifeſtly; criminal ſuits, there 


can be no diſpute. The queſtion therefore is, whether it is 
the form alone, or the. ſubſtance, that conſtitutes a criminal 
action? There are two caſes to this purpoſe: 2 Str. 1219. 
where a rule for quaſhing an appointment of overſeers was 
held to be a civil ation, and a Quaker's affirmation of ſer- 
vice of the rule admisted accordingly. But in 2 Str. 856. 
which was the caſe of an appeal of e though the ap- 
pellant had a right to releaſe the appelleę in every ſtage of 


the cauſe, a Quaker's evidence was reje ted, becauſe in fub- 


ſtance it was a criminal proſecution. And it matters not 
whether the offence is of the gteateſt or leaſt magnitude: 
If the end of the action is merely damages, 4 Qgaker's affir- 
mation is admiſſible: But wherever the end is puniſhment, 
as in this caſe, it is not. As to the caſe of Rex verſus Bell, 
Andrews, 200. and Rex verſus Chamberiayne there cited, they 
neither of them came up to this caſe. Here the penalty is 
not given as damages, but as part of the puniſhment ; But 
if it were, {till this is a criminal action in reſpect of the ad- 
ditional pains and diſabilities incurred by the judgment. And 
this is an anſwer to the objection, that if the party were ar- 
reſted and impriſoned for the penalty, ſo much does the ac- 
tion partake of a civil ſuit, that the deſendant might be diſ- 
charged under an act of inſolvency: But ſuppoſing he could 
be ſo diſcharged; the inſolvent act could not remove the fur- 
ther pains and difabilities. 

Therefore both upon the reaſon of the Fl work the au- 
thorities in the books, this is a criminal action, and conſe- 


n a Quaker's affirmation is not admiſſible. Fra ©; ? 
Cc Mr, 


1776. 


Archrsox 
verſus 
EvERITT. 
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Mr. Rake contra for the plaintiff. T he inclination of the 


— court will be to receive this teſtimony : The Quakers ob- 
Arten jeQion to taking an oath is founded on real ſeruples of con- 


verſus 


ZVEIITr. 


ſcience ; why ſhould not their religious prejudices be in- 
dulged as well as thoſe of a Few or a Mahometan ; yet the 
teſtimony of theſe laſt is received even in criminal cafes. I 
do not contend, that a Quaker's teſtimony can be received 
in this country in criminal caſes ; but I contend that this is 


not a criminal caſe; and that in all cafes which are not 


WY criminal, our magiſtrates will be inclined to receive 

The queſtion. muſt be decided by the words of the ſta- 
 R 7 & 8 V. 3. c. 34. The preanible is, © to relieve 
* Quakers from proſecutions of contempt for not taking 
& oaths when lawfully required.“ The ſtatute allows them 
to make affirmation inſtead of taking an oath ; but provides, 
that their affirmation ſhall not be received'in crimind! cauſes. 
The general object of the ſtatute ſeems to have been, to take 
theſe ſeQaries out of the hands of private ſubjeQs, and to 
leave them wholly to the diſcretion of the crown. In civil 
ſuits, the ſubject may ſue out an attachment of contempt, or 
may bring an action againſt any one who refuſes to obey a 


ſubpæœna; but where the King's name is uſed, the Attorney 


General can ſtop the proſecution. In this caſe, therefore, l 
am rather of counſel for the whole body of Quakers, than 
for the plaintiff in the preſent action; for, if their affirma- 


tion is not admiſſible, they are, in ſack caſes as the preſent, 


open to all the perſecution they ſuffered before the 7&8 
In. z. c. 34. was made for their relief. 

Fhe great queſtion is, Is this a criminal Sie ? The cri- 
e of diſtinction between a criminal and a civil cauſe, is 
the form of the proceeding, not the offence which occaſions 
it. An aſſault and nuiſance may be proſecuted either by ac- 
tion or by indictment; in the one caſe, a quaker's affirma- 
tion may be received; in the other, not. The offence of 
bribery may be proſecuted either by action or indictment. 
The plaintiff has choſen to proſecute by action, and in fo 
doing he has proceeded civilly, not criminally. - This cauſe 
is in its form an action of debt for a ſpecial cauſe, at the ſuit 
of a private ſubject. The plaintiff does not ſue tam pro rege 


quam pro ſeipſo: He ſues in his on name only, and reco- 


vers the whole penalty. The declaration ſtates, that the de- 
fendant owes the money; and that though often requeſted, 
he refuſes to pay. The ground of complaint is, the non- 
payment of a debt. The action is founded upon that im- 
prod contract, which every. ſubject enters into with the 
ſtate to obſerve its Jaws. 3 FO Com. 158. The plea a 
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nil debet; not that the defendant is not guilty, The judg- 1776. 
ment is to recover the debt ; and the party impriſoned for Fea 
non-payment may have the benefit of the inſolvent ad. ju 
Thus far, then, the whole is merely a civil. proceeding, EvzzirT. 
But it is ſaid, there is a diſability incurred by the judgment, 
and therefore it is a criminal proceeding. To this it may be 
anſwered, that the diſability is no part of the judgment, but 
only a conſequence of it : That the form of the proceeding 
is not affected by it; that the being reſtrained from ſuing for 
a debt beyond the time of limitation, is as much a diſabili- 
ty, as the being reſtrained trom voting ; yet there is no doubt 
but that a Quaker may give evidence to prove a debt to be 
above ſix years ſtanding. The legiſlature could not mean 
to exclude a Quaker's teſtimony in ſuch a cafe ; for then 
the offence might frequently be committed with impunity. 
A Quaker may vote; inuſt affirm againſt bribery : He may 
be ſolicited, bribed, and proſecuted for perjury. Ought not 
all theſe. ſtatutes to be taken in pari materia? If by his af- 
firmation he can claim to vote, and clear himſelf from the 
imputation of bribery, ought he not to be truſted as a credi- 
ble witneſs to prove bribery in others? 
As to authorities, there are none which ſay that this teſ- 
timony ought not to be received, in a caſe like the preſent. 
The caſe of The King againſt Bell, Andr. 200, and the caſes 
there cited, are none of them in point againſt us; and they 
ſhew the ſtrong inclination of Lord Hardwicke's mind to re- 
ceive the affidavits which were objected to. But the caſe 
of Midaleton againſt Sir Vatiyn Williams Wynne, is in point 
. to ſhew that this is not a criminal cauſe. That was an ac- 
6 tion brought by Sir Yatkyn againſt Mr. Middleton on the 
D 


flat. 7 and 8 Vn. 3. c 7. for double damages for a falſe re- 
turn. Sir W. had a verdict and judgment. Mr. Middleton 


5 brought error, and one error aſſigned was, that the judg- 
f ment concludes the defendant is in mruſericardia, inſtead of 
. awarding a capiatur. And that this being an- action on a 
5 penal ſtatute, was not aided by the ſtatutes of j29fails. Lord * 
ſe Chief Juſtice Willes, in delivering the opinion of the judges 
it in the Exchequer chamber, ſays, © they are not agreed whe- 
re ther the judgment is right or wrong, but they are all 
4 <« agreed, that if it is wrong, it is aided by the ſtatutes of 
*. ** jeofails, It is true, the ſtatute 4 G. 2. c. 26 excepts cri- 
d, * minal caſes from the ſtatutes of jecfails; but whether this 
a- © flatute 7 and 8 W. 3. be penal or remedial, as this is nat a 
n- * criminal proſecution, the objection is aided,” This is in 
he point to ſnew the preſent is not a criminal proſecution; 
7 therefore, the evidence was properly received 

nil | 


8 Lord 


* 
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'prenaced: to give evidence, abſented himſelf, and an attach- 


. Mansfiuld. 'When this caſe Was argued before, I 
was defirous, for many reaſons, that the queſtion ſhould be 
very fully conſidered; all the cafes looked into, and ſoſemnly 
argued again. think it of the utmoſt importance, that all 
the conſequences of the act of toleration ſhould be purſued 

with the greateſt liberality, in eaſe of the ſcrupulous conſci- 
ences of diſſenters on the one Hand; but ſo as thoſe ſcru- 

of conſcience ſhould not be prefudicial to the reſt of the 
king's fubje&s. For a ſctuple of conſcience entitles a party 
to indulgence and protection, ſo far as not to fuffer for it; 
but it is of conſequence that the ſubject ſhould not ſuffer too. 

I have been furniſhed with a great number of cafes, which 
have paſſed in this court, upon motions for attachments and 
other collateral matters, where the affirmations of Quakers 
have been refuſed. But theſe feem all to have arifen from 
the haſty decifion of a caſe of Hinten v. Byron, 11 Vn. z 
(cited in Rex ver ſus Bell) where, on a motion for an Ft 
tachment, the affidavit in ſupport of the application, was 
by a Quaker on his affirmation. ' Barely upon that, the at- 
tachment was objected to, and not a word was ſaid in ſupport 
of it: but for a good reaſon: The moment the objection 
was made, the Quaker took the oath, or was ready to have 
take it, and ſo the objection was not infiſted or. And yet, 
ir is remarkable, that the memory of theſe caſes has run 
through all the reſt, introduced very great confuſion, and 
not one of the authorities ſeems to have been argued or con- 
fidered upon the act of partament itfell. But the pre ent is 
not a caſe of that ſort. This is the caſe of evidence offered 
at a trial in open court. 

This'fe& ſprung up during the troubles, and was found 
at the reſtoration, with many other ſeas of non: conformiſts 
equally ſcrupulous. At that time, the law conſidered, their 
feruples of conſcience as a crime; and therefore, they were 
not allowed to be ſet up as an excuſe or juſtification of ano- 
ther offence. Therefore, when a Quaker, Who was ſub- 


— as. 


ment iſſued in conſequence of it: he could not in excuſe ſay, 
that his conſcience prevented him from giving evidence; for 
rhat was a crime. So in the caſe of interrogatories. The con- 
ſequence was, hg was obliged to anſwer, or be committed to 
priſon 3 and if his obſtinacy continued, he lay there for life. 
The experience of eight and twenty years from the re- 
toration to the time of the revolution, fhewed that this ob- 
ſtinacy was not merely a pretence or colour given to right 
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be caſe of Hinton v. Byron i is not ee in the printed report of 
N. v. Fr Andrews, 200. 2 
| 2 
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and. —— but that it was a sckuprr, and that the ſect 1776. 
was ready to go through all kind of ne in the perti- 
nacious adherence to it. 

A more liberal way of thinking eule Alter the reVO- EvzsriTT. 
Jution#. ,. The principles of toleration were explained and , 
juſtified in conſequence of the writings. of Mr. Locke, Lord 
Somers, and other great men of thoſe times: And a ſtatute 
paſſed, Which, though not genera}, was very extenſive in the 
relief it afforded to ſcrupulous conſciences: The ſtatute was 
1 Mm. & Mar. c. 18. commonly called the Toleration Ad. 

In the tenth ſection of that itatute, the legiſlature takes 
notice that there was a ſect called Quaters, who had reli- 
gious principles, in which they differed from the eſtabliſhed 
doctrine of the church of England; and that one of their 
religious ſcruples was, the taking an oath according to the 
form preſcribed by the law of England to Chriſtians: and 
therefore, the act enables them to give aflirance of their 
fidelity and allegiance to the ſtate, by what J may call exe- 
ther form of oath; becauſe it is appealing to the Deity. for 
the veracity of what they ſhall ſay, and invoking his venge- 
ance if they, utter hat is falſe. — This ſtatute was followed 


about ſix years after by another ſtatute 7 & n. 3. c. 34. 1} 
which allows a _2rafer to affirm in caſes, Where other per- 1 


ſens. are required to take an oath, But though the legiſla 
ture had taken notice that they ought not to be puniſhed, ſo 


far as barely their own opinion and ſeruples Went ; yet they 

did not exiend the indulgence ſo as to let it operate in pre- 

judice to the rights of other perſons. It is much, that even 

at that time they were not permitted to give evidence in this 

form in all cafes whatſoever. (I will ſtate the reaſon of it 

bye and bye.) It has been truly ſaid, that fince the cafe of 

| Omichund verſus Barker*, and another caſe of great autho- * In Carc. 
rity. determined fince, the nature of an appeal to heaven; 2 
which ought to be received as a full ſanction to evidence, 

has been more fully underſtood. I there argued, and the 

Judges i in delivering their opinions agreed, that upon the 
Principles of the common law, there is no particular form 

eſſential to an oath to be taken by a witneſs : But as the 

Purpoſe of it is 10 bind his conſcience, every man of every 

religion ſhould. be bound by that form, which he himſelf 

thinks will bind his on conſcience moſt. Fherefore, though 

the Chriſtian oath was ſettled in very early times, yet Fews, 

before che 18th of Edward the Firſt when they were expel- 

led the kingdom, were permitted to give evidence at com- 

mon law; and were ſworn, not on the ene, but e 


* 
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the Old Teſtament. No diſtinQion was taken between 
their ſwearing in a civil or criminal caſe. 

Since the caſe of Omichund verſus Barker, a queſtion was 
referred to all the judges of England, whether a Turk ſhould 
be permitted to ſwear on the Alcoran in a profecution for a 


capital offence at the Old Batley; and they were all unani- 


mouſly of opinion that he might. 


It is objected, that the Quakers are the only people | in the 
world who ever refuſed to'ftvear ; but in ſußſlance their af- 


firmation is the ſame thing: The form only is different; 
for an affirmation 1s a moſt ſolemn N and atteſtation to 
God of the truth. | 

There is a . caſe- regiarted | in 2 Sid. 6. where 
Dr. Owen, Vice Chancellor of Oxford, in the year 1657, 
being called as a witneſs, refuſed to kiſs the book; but de- 
fired it might be opened before him, and he lified up his 


right hand. The jury prayed the opinion of the court, if 


they ought to give the ſame credit to him as to a witneſs 


- ſworn in the uſual. manner; and Glynn Chief Juſtice told 


them, that in his opinion he had taken as ſtrong an oath as 
any other witneſs: - but, ſaid he, © if I were to be ſworn, 
“ Lwould kiſs the book.“ 


IT There is a ſect in Scotland who hold it to be idolatry at 


| this'duy to kiſs'the book : But their own form of ſwearing is 


much more ſolemn. At Car/ifle, in the year 1745, upon a 
proſecution of ſome of the rebels, there was no evidence but 
of this ſect, who would not kiſs the book; and a caſe was 


ſent up for advice, whether they could be ee as wit- 


neſſes. It was the opinion of thoſe who were conſulted 
here, that the evidence might be received ; but it was not 


an objeQ, and the proſecution went no further. 


Wich regard to the exception againſt the teſtimony, of 


. . Quakers in criminal proſecutions, it was occaſioned by a ſtrong 


prejudice in the minds of the great men who paſſed the flat. 
7 & 8m. 3. c. 34. I have looked into the debates of 
thoſe days, nod find that every ſtep and clauſe of the act was 
fought hard in the Houſe of Commons, and carried by ſmall 


' majorities. I know not whether the exception came in by 


way of amendment, but E think it did. It was firſt a tempo- 
rary ad, for ſeven years only. By feat. 13 Vm. 3. c. 4. it 
was continued for even years; and in the year 1713 there 
was an application to the Houſe of Commons to make it 


perpetual, but it was rejected. An application was after- 


wards made to the Houſe of Lords, who paſſed the bill, and 
it went down to the Houſe of Commons; but they would 


not give it even a firſt reading. The whole hiſtory of he 
. 


act may be ſeen in a very incorrect work, which never re- 1 776. 
ceived the author's finiſhing hand: I mean Dr. Swift's four 

hſt years of Queen Anne; and it is obſervable that Dr. * 
Stuiſt commends the Houſe of Commons for the oppoſition Evxkirx. 
they gave to the act. 

On the acceſſion of the preſent family to the throne, it 
was made perpetual, by tat. 1 Geo. 1. t. 2. c. 6. But the 
exception {till remained in criminal caſes or criminal cauſes: 
and it is extraordinary, that though many alterations were 
made in it by flat. 8 Geo. 1. c. 6. yet no variation was made 
as to this particular; v hich in ſome inſtances bears hard upon 
the Quakers, and leaves them in a worſe condition than they 
were when their ſe& firſt aroſe. For before the flat. 7 & 

8 Wn. 3. c. 34. if a Quaker were indicted for a capital of- 
fence, he might call Quakers as witneſſes in his defence, and 
that without oath ; for formerly the priſoner's witneſſes 
were not ſworn. But now by ft. 1 Ann. ft. 2. c. g. ſect. 3. 

all perſons examined in criminal caſes muſt be „ on 
oath, both for and againſt the crown; therefore if a Quaker 
be indicted, he cannot have the benefit of Quaker teſtimony. 

It is not poſſible to ſay why the exception was made; but 
it is made, and muſt be followed. . 

The effect, however, is, that it is an exception not to be 
extended by equity. In remedial caſes, the conſtruction of 
ſtatutes is extended'to other caſes within the reaſon or rule 
of them. But where it is a hard poſitive law, and the rea- 
ſon is not very plainly to be ſeen, it ought not to be ex- 
| tended by conſtruction. 

We come then to this queſtion : Is the preſent a crimi- 
nal cauſe? A Quaker appears, and offers himſelf as a wit- 
neſs; can he give evidence without being ſworn? If it is a 
ct iminal caſe, he muſt be ſworn, or he cannot give evidence. 

Now there is no diſtinQion better known, than the diſtinc- 
tion between civil and criminal law ; v or W crimi- 
nal proſecutions and civil actions. 

Mr. Juſtice  Black/tone, and all 3 and ancient wri- Pere! 1 0 
ters upon the ſubject diſtinguiſh between them. Penal ac- civil ſuits, 
tions were never yet put under the head of criminal law, 
or crimes. The conſtruction of the ſtatute muſt be ex- 
tended by equity to make this a criminal cauſe. It is as much 
a civil action, as an action for money had and received. The 
legiſlature, when they excepted to the evidence of Quakers 
in criminal cauſes, muſt be underſtood to mean cauſes techni- 
cally criminal; and a different conſtruction would not only 
be injurious to Quakers,. but prejudicial to the reſt of the 


King's ſubjeQs who may want their teſtimany. The caſe 
mentioned 
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* FVide 1 Will, 


mentioned by Mr.” Rote of Sir Wathyn Wi ks Wynne 


verſus Middleton®, is a very full authority, and alone ſuffi. 
cient to warrant the diſtinction between civil and criminal 
proceedings. In that caſe the queſtion was, whether the 
fat. 7 & 8 Vn. 3. c. 7. was penal or remedial: The court 
held * it was not a penal ſtatute. But ſuppoſing it was to 
* be conſidered as a penal ſtatute, yet it was alſo a remedial 
* law; and therefore the objection taken was cured by Fat. 
« 16 & 17 Car. 2. c. 8.“ Now the words of exception in that 
ſtatute, and alſo in flat. 32 Hen. 8. c. 30. and in flat. 18 
Eliz.' c. 14. are * penal actions, and criminal proceedings.” 

But Lord Chief Juſtice Wilkes, in delivering the ſolemn judg- 
ment of the court, ſays, there is another act which would 
decide of itſelf, if conſidered in the light of a new law, or as 
an interpretation of what was meant by penal actions in the 


flat. 16 & 17 Car. 2. c. 8. This is the ſtatute of jeofails 


4 Geo. 2. c. 26. for turning all law proceedings into Engliſh, 
and it has this remarkable concluſion, © that every ſtatute 
« of jeofails ſhall extend to all forms and proceedings in Eng- 
«< liſh (except in criminal "caſes) ; and that this claufe ſhall 


be conſtrued in the moſt beneficial manner.” This 1 is 


very deciſive, 
No authority whatever has been Wenfiaved on the other 


ſide, nor caſe cited where it has been held that a penal action 


is a criminal cafe; and perhaps the point was never before 
doubted. The fingle authority mentioned againſt receivin 

the evidence of the Quaker in this caſe is, an appeal a 
murder +. But that is only a different mode of proſecuting 


an offender to death. Inſtead of proceeding. by indiQtment ' 


in the uſual way, it aflows the relation to carry on the pro- 
fecution for the purpoſe of attaining the ſame end, which 
the king's proſecution would have had, if the offender had 


been convicted, namely, execution: and therefore, the wri- 


ters vn the lad of England claſs an appeal of — in the 
books under the head of criminal caſes. 

With regard to caſes that have been cited as happening 
here, it is aſtoniſhing that it ever ſhould have been doubted 
after the act of toleration, and after the Hat. J & 8 Wm. z. 
c. 34. when an attachment was moved for againſt a Quaker, 
whether or no he ſhould be at liberty to give an anſwer on 


his folemn affirmation, without being obliged to take an oath. 


But it is true that it was doubted three times in Lord Hard- 
 wickt's time, and never reſolved“; for the court avoided the 
queſtion! by diſcharging the rule upon ſome other matter. 1 
conſider it, that as to his own anſwers, he is a good witneſs; 
for after the act of toleration, it was ſettled in "HE caſe _ 

Sir 
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Sir Thomas Harriſon, Chamberlain of the city of London, 


verfus Evans, purſuant to the opinion of all the judges ex- 
4 cept one, ** that a diſſenter from the Church of England 
« js 1 j app of a crime, barely by having that religious 

| Quakers 


6e opini | 0: wy | . 
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The particulars of that cal yer as follow.:: Harriſes levied a plaint in 
the ſheriff's court of the city © dor for 62 
hundred pounds, for not ſerving the office of ſheriff, having been duly nomi- 
nated, elected into and publicly called upon to give his conſent. to take upon 
him the faid office purſuant to the charter of King Febn, the acts of the Com- 
mon Council, Sc. The defendant pleaded rf, the corporation act, 13 Car. 
2. fl. 2. c. 1. fe, 12 by which it is enafted, 4* That no/perſon ſhall be ele 
into any. office, or place in the act mentianed cancernipg the government of 
« any corporation, who ſhall not within one year before his election have re- 
« ceived the ſacrament of he Lord's Supper according to che rites of the 
church of England, and have taken the oaths of allegiance and ſupremacy, 
© and ſubſcribed the declaration in the ſaid act ſpecified; And in defay] 
thereof, every ſuch placing, election and choice, is declared to be void.“ 
The defendant further pleaded the toleration act, 1 Wu. and Mar. c. 18. and 
then pleaded in ſubſtance and to the effect following : That the office of ſheriffs 
of London, is an office to which the proviſion of the ſtat. 13 Car. 2. f.'2.c. 1. 
extends; that he is, and was at the time of the pretended: election of him 0 
the ſaid office, 2 Proteftant difſenter, qualified agreeably to the terms of the ſiot · 
1 Wm, and Mary, c. 18. and that he had ret, within one year next before the 
ſaid pretended elect᷑ ion, taken the ſacrament of the Lord's Supper according to the 
rites of the Church of England, nor had ever, or could he in conſcience take the 
ſame, and that he was not bound by Jaw to take the ſame, of which the Live- 
rymen of the city had due notice at and before the time of the election; and by 
reaſon of the premiſes, Gt. the ſaid liverymen were probihited from olefting him 
to the ſaid office 3 and the ſaid defendant; was diſabled, and uttegly incapable of 
being elected to be one of the ſheriffs of the ſaid ey of London, and thereby the 
faid ſuppoſed elefFjon was void. The plaintiff in his replication fet forth the 
ſat. 5 Geo, 1 . 6. ſoft. . for guieting and eftabbiſhing corporations, by which it 
13 enacted, That all perſons actus ily in the, poiſeſſion of any 'office, and wha 
© are required by ftat, 13 Car. 2. f 2, c. 1. to take the ſacrament of the 
Lord's Supper according to the rites. of the church of England within one 
« year, &c, ſhall be confirmed in their reſpeRive offices, notwithtagding their 
« omiſſion to take the ſacrament as aforeſaid, and ſhall be indemnified from all 
© incapacities, G _ Sa 3 
To this replication the defendant demurred. The plaintiff joined in demur- 
rer, and, on argument in the ſheriff's court, judgment was given onthe demgureer 
for the plaintiff. The defendant brought-a writ of exror. Teturpable, in the 
court of huſtings of Common Pleas in the city of London, aſſigned the general 
errors, and the plaintiff rejoined here was no error: The court of huſtings 
»thrmed the judgment. Upon which the defendant gbtained. a ſpecjal commi i- 
lion of errors qirected to Sir Fobn Willes, Chief Juſtice of the C. B. Six Thomas 
Parker Chief Baron, Sir Michgel: Faſter, Juſtice of R. B. The Honquyable 
Henry Bathwft, Juſtice C. B. and Sir Eardly Mime, Jultice of R. B. or any 
two of them, to inſpe& the ſaid judgment and affirmance thereof at Guildhall. 
after three ſolemn arguments before the Judges, in the: ſaid commiſſion, named, 


an the 5th of July, i762, the ſaid ſeveral judgments of the ſheriff's court, and 


the cout of huſtings, were reyetſed by the #n9n;mans. opinion. of all the Judges, 


in the ſeid commiſſion. then ſurviving, Lord Chief Juſtice M illes being before. 


that time de. 
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Arcnzson 
verſus 


EvIIITr. 


* 2 Str. 1219. 


the firſt ſection, gives Quakers a right to 


that he 


.. Quakers therefore, ſince that act, are not in the eye of 
the law guilty of a crime by ſaying that ſincerely they can- 
not {wear according to our form of oath. It is a fair excuſe 
for them, and a reaſon for diſpenſing with the uſual form ; 
otherwiſe by reaſon of their ſcruples they would be impri- 
ſoned for life; for you cannot take their anſwer upon inter- 
rogatories. ow | 
Neither of the acts diſpenſe with a Qualfer's giving evi- 
dence in a criminal caſe; and an attachment will go upon 
refuſal. But he might now ſay the toleration acts indem- 
pity me, and take notice of my ſcruples. | 
It is remarkable that the ſtat. 7 8 Vn. 3. c. 34. in 

cem in all 

caſes whatever where another man may take an oath. 
This is 8 and it is inſerted by way of exception only 
all not be admitted in 4 criminal cauſe. It is a 
purgation of -himſelf not giving evidence when he is to 


* 
1 


anſwer interrogatories. we eee l 
In the caſe of Rex verſus Turner on a motion to quaſh 
an appointment of overſeers, the court ſaid, though the 


proſecution, is in the King's name, the end of it is a civil 


_ remedy, and very properly allowed the Quaker's affirmation 


to be read. 1 , | 

It is extraordinary that upon all the caſes of attach- 
ment not one was argued, upon the ground of its being 
a criminal caſe; and to be ſure. the exception might as 
well hold on an affirmation taken to hold to bail; be- 
cauſe. it deprivgs a man of his liberty. The very laſt 


attachment for non- performance of an award was ob- 


tained in this court upon a Quaker's affirmation, and not 
a word ſaid by way of objeQion to it. That was the caſe 
U—B 0 ĩ˙ 0en gs brompio gry Whedls 


* * — 


— 


The plaintiff afterwards brought a writ of error returnable in Parliament, 
which was argued by Mr, Charles Yorke, and Mr. Norton for the plaintiff ; and 


by Mr, De Grey and Mr. Fillet for the defendant: And on February 4th 


1767, counſel having been fully heard, the following queſtion was put to the 

udgey : Whether, upon the fats àdmitted by the pleadings in the cauſe, 
« the defendant is at liberty or ſhould de allowed to object to the validity of 
6 his election on account of his not having taken the ſacrament according to 


e the rites of the church of England, within 2 ear before, in bar of this 


the commiſſioners delegates, reverſint the judgments given by the ſheriff's court, 


„action!“ | 

The Judges differing in opinion were heard ſeriatim : Six of the Judges pre- 
ſeat delivered their opinions with their reaſons in the affirmative; and the re- 
maining Judge “ preſent delivered his opinion with his reaſons in the nega- 
tive. Whereopon it was ordered and adjudged that the judgment given by 


and court of huſtings, be affirmed, W 
2 e 
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We are not under the leaſt embarraſſment in the pre- 1776. 
ſent caſe: for there is not a ſingle authority to prove that 

upon a penal action a Quaker's evidence may not be received — 
upon his affirmation. Therefore, I am of opinion that Mr. xgyrszxure. 
Juſtice Nares did perfectly right in admitting this Quaker 

10 be a witneſs upon his affirmation ; and conſequentiy that 

the rule for a, new trial ſhould be diſcharged. 

The three other Judges concurred. 


Rule diſcharged. 
Mr. Rooſe mentioned that in Co. Lit. 284 and 28 7, the 
writ of appeal is ranked under placita criminaita. 


5 | 7 Saturday, 
\ BexweLL verſus CHRISTIE, Feb. 30. 


HIS was an action on the caſe, brought by the plain- Aion does not 
tiff againſt the defendant an auctioneer, and ſo ſtated ne 2gain® an 
to be by profeſſion in the declaration, for careleſsly and negli- — ban 
gently ſelling the plaintiff's gelding; which he had directions at the higheſt 
not to let go under 1 5. for a lefs ſum, viz. 61. 166. 6d. con- — jan 

1 rary to 
trary to ſuch direQions, and contrary to his undertaking not the owner's ex- 
to ſell it under the ſaid ſum of 15. Plea not guilty. Ver- Prefs — 
dict for the plaintiff, ſubject to the opinion of the court upon ee, 8 
this queſtion; whether, under the circumſtances of this caſe, ſum named. 
the auctioneer was bound to bid for and buy in the horſe, if Spe 
no one bid to the amount of 15/. for it? The caſe at the directed the auc- 
trial appeared to be, that the auction at which the horſe was _— 2 
ſold, purported to be 46 4 AY of goods and effects of a gen- —_ es 
5 tleman deceaſed, at his houſe in the country, by order of price; and net 
« the executor.” — The horſe was not mentioned in the ca-“ 
talogue ; but was ſent by the plaintiff to be ſold, with a 
written order not to let him go under 1 5. and the plain- 
tiff had no other connexion with the ſale. The conditions 
of ſale were ©* that the goods ſhould be fold to the beſt 
&© bidder.” Lord Mansfield upon reporting the caſe ſaid, 
that the practice at auctions of owners buying in their own 
goods, ſtruck him as a fraud upon the public; and that the 
nature of theſe ſales ee the goods ſhould 80 to the beſt 
real bidder. 

Mr. Mansfield and Mr. Morgan for the plaintiff inſiſted, - 

that the defendant ought to have obeyed his inſtructions, and 
not have let the horſe go under the 151. That by taking the 
horſe from the plaintiff's ſervant and putting him up to auc- 
tion, he had engaged not to fell it for leſs than 1 5. and 
therefore his doing ſo was a fraud upon the plaintiff, who 


would 


5 


e . 
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1776. would not have left the horſe with thedefendant, much leſs 
— have had it put up to ſale at all, if he had not underſtood 
Dana ms the defendant meant to comply with his directions, and that 


VEr 


all auctions; conſequently, if an univerſal practice, could 
be no fraud on any body. But in fact, this was no more 
than a direction to ſet the horſe up at that price, and that 
there ſhould be no bidding under. 

Mr. Mallace and Mr. Dunning for the At fed. 
that it would have been a fraud upon the ſale if the auc- 
tioneer had bid or provided a bidder to puff this particular 
lot or any other lot in the ſale; 2 therefore, the action 

could not be maintained. 

Lord Mansfield. The matter in queſtion is in itſelf of 
ſmall value; but in reſpe& of the principles by which it 
muſt be governed, it is à queſtion of great importance. Since 

the trial | have mooted the point with many who! are not 
lawyers, upon the morality and rectitude of the zranſac- 
rion. The queſtion is, whether a bidding by the owner of 
goods at a ſale under theſe. conditions, namely, that the 
* higheſt bidder ſhall be the purchaſor, and if a diſpute ariſe, 
to be decided by a majority of the pet ſons preſent,” is a 
bidding within the meaning of ſuch-conditions of fale ? 
5M There is no expreſs undertaking on the part of the defen- 
dant, nor is it, as has been ingeniouſiy ſaid, a direct ion that 
there ſhould be no bidding under 1.54, which might be fair: 
But the direction given to the defendant is, ( not to let the 
% borſe go under 1.51.3” -which implies there might be a 
bidding under that ſuw. - The queſtion. then is, whether the 
owner can privately employ. another perſon to bid for him.— 
The baſis of all dealings ought to be good faith; ſo, more 
eſpecially in theſe tranſactions, where the publie are brought 
together upon a confidence that the articles ſet up to ſale will 
behifpoſed of to the higheſt real bidder: that could never be 
the caſe, if the owner might ſecretly and privately inhance 


quent, that good men give into the ways of the bad and diſ- 
honeſt in their own defence. But ſuch a practice was never 
openly avowed. An owner of goods ſet up to tate at an 
auction never yet bid in the room for himſelf. If ſuch 
a practice were allowed, no one would bid. It is a fraud 
upon che ſale, and upon the public. The diſalowing it 1s 


Currris, it was legal for him ſo to do. That this was the practice at 


the price, by a perſon employed for that purpoſe; yet tricks 
and practices of this kind daily increaſe, and grow ſo fre- 


aber * = owner. For if he is mill his 
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qoods ſhoutd go at an under price, he may order them to be 
ſet up at his own price, and not lower: Such à direction 
would be fair: Or he might do as was done by Lord Aßb- 
burnham, who ſold a large eſtate by auction; he had in- 
ſerted in the conditions of ſale, that he bimſelf might bid 
once in the courſe of the ſale: and he bid at once 15 or 
20,0001. Such a condition is fair; becauſe the public are 
then appriſed, and known upon what terms they bid. In 
Holland it is the practice to hid downwards, 

The queſtion then is, is ſuch a bidding fair? If not, it is 
no argument to ſay it is a frequent cuſtom: Gaming ſtock- 


jobbing and ſwindling are frequent. But the law forbids 
them all. Suppoſe there was an agreement to abate ſo much; 


which is the caſe where goods are ſold by one perfon in the 
trade to another: they abate ſometimes 10 or 15 per cent. 
Such an agreement between the owner and bidder; at a ſale 
| by auction, would be a groſs fraud. What is the nature 
of a ſale by auction? It is, that the goods ſhall go ts the 
higheſt real bidder. But there would be an end of that, if 
the owner might privately bid upon his own goods. There 
is no contract with the auctioneer. He is only an agent be- 
tween the buyer and ſeller. He may fairly bid tor a third 
perſon who employs him, but not for the owner. 

In'this caſe, there is another fraud put upon the public. 
For by the catalogue the goods are deſcribed: to be the 
goods of a gentleman deceafed, and fold by order of the 
« executor.” Uponthis repreſentation, many people would 
attend to bid, on a ſuppoſition that the goods were neceſſarily 
to be ſold at all events, whether valuable or not valuable; 
whereas they might have their fuſpicions if they were the 
property of perfons living. Horſes, or any other fpecies 
of property, belonging to perſons that are dead, are not 


ſo likely to be faulty, as thoſe which are. parred: with by 


perſons. in their life-time; 


We all remember the fale of equate wines, where * Mr. Brad. 
vaſt quantities had been ſent in belonging to other perſons ; aus. 


And all ſold at a very high price, under an idea they were his. 
The conſequence was, moſt ot the buyers were taken in. 
Therefore, upon full conſideration, am of opinion, that a 
bidding for the owner in the manner contended for, and a- 
greeable to the directions given in this cafe, would have been 
a fraud upon the ſale: And conſequently, that his aQion 
againſt the defendant as auctioneer, cannot be maintained. 
Alion Iuſtice. 1 am of the ſame opinion. The directions 
_ this caſe are neither agreeable to the catalogue or the con- 
itions. 


Mr. 


1776. | 


BzxwELL 


verſus 


CuauxisTiS. 


—— — - : 8 
z — Os erg "EY 


398 Hilary Term 16 Geo. 3. B. R. 


1776. Mr. Juſtice Willes and Mr. Juſtice — were of the 


| ſame opinion. 
_— - Per Cur. Rule for a new trial without colts; altered to 
Caniris, à nonfuit without coſts. 


Vide ſtat. 17 Geo. 3: c. 50 Jet. 1 10. and tat. 19 Gee. 3.6 
| 56. ſect. 12. 


Same day. - ALEXANDER / verſus VAUGH AN. 


. H 18 was an aQion of treſpaſs againſt the meſſenger 
traded ro Eng- to a commiſſion of bankruptcy for ſeizing the SE; 
Jand, * apers, and bills of exchange of the plaintiff. 
er alien, tb The defendant pleaded, 1/t, the general iſſue. 5 
never a reſident juſtification under the ſtatute 13 Eliz. c. 3. Zaly, A juſti- 
9 e fication under a commiſſion of bankruptcy iſſued againſt the 
over here oeca- - Plaintiff, ſetting forth the proceedings at large. — To the laft 
Honally, and plea, the plaintiff replied, that he was not a merchant and tra- 
commits an act 
is ap object of At the trial before Lord Mansfield at the fittings after 
the bankrupt A term, 1775, at Meſiminſter, a ee verdict 


ax was found for the plaintiff. 


Mansfield reported. the caſe ſhortly thus: 

Alexander, the plaintiff, who was a native of Scotland, re- 
ſided there, and had a great houſe of trade at. Edinburgh : be- 
ſides that buſineſs, he was concerned as partner with Bell 
and Company in a great brewery. In both characters he 
might be conſidered as one of the greateſt traders in Europe, 
and he traded to all parts of the world. He comes to Eng- 
and, and being there occaftonally, is arreſted, and lies in pri- 
ſon tuo months, which is an act of bankruptcy. 

The queſtion is, whether by the Enxgliſb ſtatutes againſt 
bankrupts, a perſon, to come within the meaning and de- 
ſcription of a trader there named, muſt not be a reſident 
trader; that is, Whether, as the act of bankruptcy muſt be 
ical, in England, the trading ſhould not be ſo likewiſe ; or 
whether ſuch a perſon as the plaintiff, coming occaſionally 
to England, is liable to the Engliiſblaws againſt bankrupts. 

This is the general queſtion. But the defendant inſiſts, 
that be the general queſtion as it may, the plaintiff in fact 
traded in England after his coming here, and ſeveral in- 
ſtances were given in een at the: 'trial, and left to the 


Jr: 


of bankruptcy, der, and a perſon within the deſcription of the bankrupt laws, 


Upon a motion by Mr. Wallace for a new trial, Lord 
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jury. But they are not neceſſary to be moved till the court 
bas decided the firſt point; therefore let the rule he to ſhew 
cauſe why a nonſuit ſhould not be entered, with liberty to 


1776. 


ALEXANDER 


üs 


move for a new triq;, if the court ſhould be of opinion with VauGras, 


the plaintiff. 
Mr. Dunning, Mr. Mee * Mr. Lucas now ſhew- 


ed cauſe. 

The general queſtion is, Whether a Scotch den occa- 
ſionally coming to England, and committing an act of bank- 
ruptey, is entitled 10 the benefit of the Jaws againſt bank- 
rupts in England. I hey argued he was not. That the de- 
ſcription of perſons ho may become bankrupt by the ſta- 


tute 13 El. c. J. flat. 1 Fac. I. c. 15. and flat. 21 Fac. 1. c. 


19. is, merchants or other perſons uſing the trade of mer- 
« chandize, c. being ſubjects born of this realm or denizens.” 
That one of the acts of bankruptcy ſpecified by the ſtatutes, 
is *© departing the realm, which cannot be ſaid of a foreigner. 
That a Scotchman, ſince the union, is as much a- foreigner 
in reſpect of theſe ſtatutes, which do not extend to Scor- 
land, as any other alien; and therefore to ſay that from the 
circumſtance of the plaintiff's. trading to England, the bank- 
rupt laws upon his arrival here immediately attach upon 
him, would be to make the bankrupt laws binding upon all 
the world. Such a conſtruction would alſo be attended with 
the moſt miſchievous conſequences, as it would be an en- 
couragement to indigent foreigners to reſort to this country 
merely for the purpoſe of clearing themſelves by a commiſ- 
ſion, and highly injurious to their creditors who might not 
even have notice of it, till after the certificate was obtained. 
Mr. Wallace contra, for the defendant, inſiſted that the 
plaintiff was an object of the bankrupt laws. That by at. 
21 Jac. 1. c. 19. ſed. 15. Strangers, as well as natural 
born ſubjects and denizens, are expreſsly made liable to 
© the bankrupt laws.” A man born here, and eſtabliſhed in 
a foreign country in trade, coming over here, is liable.to a 
commiſſion. An alien coming here | is liable to be arreſted, 
and to all demands of creditors. He may aſſign all his effects 
for the benefit of his creditors; and there is no diſtin&ion 
between Scotch, Iriſb, Dutch, French, or any other alien. He 
cited ex parte Smith, from Mr. Philip Carteret Webb's notes. 
before Lord Hardwicke, 23d December, 1737. © Jobn Afb- 
«© ley went from England in 120, and reſided in Barbaazes 
* till 1735, where he was a factor, and planter, and traded 
* to England, by ſending goods from his plantations and re- 
* ceiving goods back again bought in England; and diſ- 
* poſed of goods, ow from England to Barbadees, for mer- 
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{ . in England a3. a factor; and being greatly in- in- 
te debted; came to England in Apnil, 1737; and committing 
<<. an act of bankruptey, a commiſſion iſſued: Upon a queſ- 
tion whether he was within the ſtatutes. of bankrupts, the 
caſe of Sedgewick verſus Bird, 1 Salk. 110. Dodſworth verſus 
Andes ſon, 2 Fonts 141, 142. and Raum. 175+ S. C. were 
there cited. Lord Hardwicke ſaid, If this point had not 
« been decided in Sedgwick's cafe, he would have doubted ; 
«© but as it was there decided; he held himſelf bound by that 
« determination.“ This doctrine was again recognized 
by Lord Hardwicke in a caſe ex parte Williamſon, 2 Vez. 249. 
252. and 1 Att. 82. S. C. In this latter caſe, Lord Hard- 
wicke treated it as a ſettled point, that a trader abroad, who 
has traded to England, coming over here, is an object of the 
bankrupt laws ; his only doubt was, whether there was not 
ſome cdllufion — But it is clear there can be no colluſion in 
this caſe, becauſe the plaintiff himſelf diſputes the commiſſion, 

Mr. Mansfield was going to argue on the ſame ſide; but 
Lond. Mansfield ſtopped him, ſaying, he had rather Fon 
what anſwer could be given to the authorities cited, and 
whether the court was not bound down by them FF 

Mr. Dunning and Mr. Davenport in = ſaid, that as to 
the caſe of Sedgwrek' verſus Bird, the matter did not under- 
go a diſcuſſion. before the court upon argument, but was 
only held ſo on a trial at bat; which, in fact, was not of 
much higher. authority than an opinion at niſi prius. And 
therefore it was more than probable, that the court did 
not, at that time, weigh the extenſive bad conſequences at- 
tending ſuch a determination. That that caſe, like the 


others, was moſt probably the caſe of an Engliſbman return- 


ing from abroad hither. hat as to the caſes of Apley and 
William ſon, they both ſubmitted to the commiſſion; and 
theretore, it was but reaſonable that the creditors abroad 
ſhould have time to come in and prove their debts. They 
again inſiſted, that an actual reſidence in England was neceſ- 
ſary to ſubject a man to the bankrupt laws, and that the 
particular act of bankruptcy deſcribed. in the ſtatutes of 
<<, departing the realm, muſt. mean a departing from the 
bankrupt's s home ; but it could never be ſa id that a perſon not 
reſident in England, departed from Eugland as his home; 
much leſs could it be ſaid of a foreigner, who had never be 
fore been in England in his like. 

'Lord Mansfield, There have been many things ſaid at 


the bar which have nothing to do with the queſtion now be- 


fore the court. 1//, With what view the commiſſion as 


. 
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taken out. 24ly, With: what view the plaintiff lay in pri- 
ſon, or why. he now oppoſes the commiſſion. 3aly, To what 
amount the plaintiff traded in England. qthly, The in- 
ſtances of iis trading in England. All theſe are out of the 
queſtion. For ſuppoſing the general queſtion to be with 
the plaintiff, I left the inſtances of trading to the jury, who 
thought they were not ſufficient proof of the plaintiff's hav- 
ing traded in England, and as to that point, I gave the de- 
fendant leave to move for a new trial. The time of the 
plaintiff's being in England is alſo immaterial. | 
4: The caſe is ſimply this; a merchant: wha has traded to 
England, but who is a native of, and conſtantly reſident in a 
country not ſubjec to the Engliſb ſtatutes concerning bank- 
rupts, comes occaſſonaliy io England, is arreſted, and lies in 
priſon two months, which is an act of bankruptey. The 
queſtion is, whether ſuch perſon, having traded to England, 
not in England, is an object of the bankrupt laws ? 

The circumſtance of a trader being 4 natural born ſub- 
jet, or a foreigner, makes no difference. The laſt ſection 
of flat. 21 Fac. 1. c. 19.expreſsly declares, that © ſtrangers, 
« as well as natural born ſubjects and denizens, ſhall be 
4 ſuhject to the bankrupt laws ;“ and therefore it puts that 
point out of the cafe. But it ſtill leaves the queſtion, whether 
both natives and foreigners muſt not be traders in England. 

[I own, when the general queſtion was ſtarted at the trial, 
felt great objections, upon principles of juſtice, to the idea 


of a foreigner, occafionally coming here, being ſubject to the 


1776. 
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bankrupt. laws. Whoever gives credit, gives it upon the 


property a man has in the country where the credit is given. 


I was alſo ſtruck with the very inconvenient! conſequences” 
that might ariſe in different parts of our domimons, if atrader 


might come over here behind the back of his "creditors; = 


- 


| hurry through a commiſſion, and obtain his certificate be- 
fore his creditors abroad could even know the commiſſion” 
had iſſued. On the other hand, it appeared there was a lo- 
cality in the deſcription of the acts of bankruptcy, and that 
the tradet, whether a native or foreigner, ' muſt be in Eng- 
land when he commits an act of bankruptcy. Therefore [ 

determined not to give any binding opinion at ni prius. 
The caſe ex parte Williamſon, 1 Ath. 82. did not ſtrike 
me then, as it does now; for the opinion there given was 
not an opinion founded on any part of the caſe before the 
court. At the fame time I never doubted but that many 
ſuch commiſſions have ifſued, and that many perſons have 
come from Ireland and the plantations, on putpoſe to get 
commiſſions taken out 9 I recommended 
D | ; it 
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7, pend the allowance * the certificate till the creditors 
* | | & abroad 


1 1776. it therefore to the counſel to ſearch for'/ceferdecided i upon 
=_— — the point. That ſearch has been made, and ſeveral — 
bl. ALEXANDER rities have been produced. l fa 
N. valet ec. I am confirmed in every objection that ug in my mine ] 
8 upon general principles, by what Lord Hardwicke ſays; but 2 
1 it in the year 1750 he did not think the matter entire, [ b 
Wi think it is not ſo now. However it may ſtand upon princi- f 
0 ples, I think we are bound by the authorities“ The eaſes of 
. Dodfwarth verſus Anderſon, Raym. 375; and Sedgewick v. : 
"ey Bird, 1 Salk. 110. are ſtrong, authorities upon the ſubject. a 
+ ol The firſt goes a great way: The court there ſays, though 
"wy «jt be found that the bankrupt bought and ſold but once in 
1 6 England, it is nat neceſſury that he ſhould do ſo; for many 
1 & merchants do only buy beyond ſea, and ſell here; it is trad- 
Wi: oo ing that makes a man capable of being a bankrupt, and it ( 
1 « 1s plain that Grice did trade in England. From what | 
wy the court had juſt ſaid before, I take that to mean t * j 
\ 1 | The caſe of Sedgewick verſus Bird is much ſtronger : 
530 cauſe the bankrupt i in that ciſe never did a act of ese, in J 
3 England. a 
3 But the moſt et authority of all, is the caſe ex parte a 
i 1 Smith in Canc. Dec. 25th, 1737, upon the bankruptcy of a 
i140 one A/bley, who was never reſident in England, nor had ever 1 
1 traded in England. That caſe was ſolemnly argued before 8 
Fj | Lord Hardwicke, and the ſeveral cafes abovementioned were b 
11 cited and relied on. Fhe bankrupt came over on purpoſe to p 
4 get the commiſſion taken out againſt him. The opinion A 
FM given by Lord Harawicke in that caſe is much ſtronger, be- f 
1 cauſe he had no doubt that the commiſſion was fraudulent; T 
1 and therefore he gave his opinion both againſt his inclina- v 
144 tion, and againſt what. he thought the juſtice of the caſe. I 
441 The words of his opinion are very ſtrong. The new laws 0 
1 relating to bankrupts have turned the edge of commiſſions c 
on e of bankruptcy, from being, as they were originally reme- \ 
4 % dial to the creditor, and in the nature of puniſhments to the 
4 % bankrupt, whom they conſidered as an offender to be the t 
4. 6 accidental occaſion of great frauds This has been the 9 
111 e caſe here; and I will, as far as I can, prevent the ex- p 
9 | if . * tending them to other parts of the world. If the a&t of 2 
1 | „bankruptcy had been committed abroad, to be fure no 
1 f commiſſion ought to go againſt him for thai act. The ti 
11 ed affidavits ſpeak only of his trading ta England, while he tc 
— Fo * & reſided at Barbados. If this point had not been determined ce 
U || in Seagetvicſ's daſe, I ſhould have doubted of it; but that m 
1 4 gaſe is in point, and muſt govern this. However I will ſuſ- tl 
W 
| 
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6 Abroad have an opportunity to fend over proofs 
„ . ac Dinan 
This throws a different light upon the caſe ex parte Nil-. = 


liamſon before Lord Hardwicke in the year 1750, which Vaucaax, 


was 13 years afterwards; and ſhews, that he continued of 
the ſame opinion then, though the ſame point was not im- 
mediately in queſtĩon before him at that time. bits 
Here the plaintiff traded te England, and never was a reſi- 
dent trader im England, but came hither only occaſzonally. 
The conſequence: is, that a nonſuit muſt be entered. 
The other judges concurre td. . 
Per Cur. Verdict ſet aſide, and a nonſuit entered. 


* 


CAMERON et al', verſus REYNOLDS, Under-Sheriff. — 


IVEIS was a ſpecial action on the caſe, in which the All actions for 

1 declaration ſtated, that the plaintiffs had recovered a Se of 4uty : 
judgment againſt one Fancourt : That a fi. fa. was ſued out ſheriff, _ oY 
and delivered to the ſheriff, by virtue of which he ſeized brought againſt 
and took goods and chattels to the amount of go/. 46. and — by 14 
aſſigned the goods to one J. Brown in truſt for, the plaintiffs. fault of the une 


That the defendant at that time was under: ſberiſf, and by Salted or bai- 


virtue of his office ought to have executed to J. Brown a 
bill of ſale of the ſaid goods: That a bill of ſale was pre- 
pared, and the detendant was requeſted to ſign it, the ſum 
and all fees being offered to him: That the defendant re- 
fuſed to ſign it, and. afterwards executed another bill of ſale 
to one Richard Cave), and put him into poſſeſſion; by means 
whereof-the plaintiffs -re put to a great deal of expence 
in an application to the court of B. R. to cancel the ſaid bill 
of ſale to Cavel, and in keeping poſſeſſion pending the appli- 
cation, and in paving watehouſe rent. Plea not guilty. 
Verdict for the plaintiff. Damages 60. IG 

Cavel took poſſeſſion, kept it about a month, and received 
the money in the ſhop, to the amount of about 20/. After 
quitting the poſſeſſion, Cavel brought an action againſt the 
plaintiffs and their ſervants, for ſeizing and taking the goods, 
and brought an action for keeping poſſeſſion of the houſe. 

In order to put a ſtop to theſe actions, the preſent pla in- 
tiffs obtained a rule for the ſheriff to execute a bill of fale 
to J. Brown, and that the bill of ſale to Gavel ſhould be can- 
celled: That Cave] ſhould account with Brown for the 
money received from the ſale of the goods in the ſhop, and 
that all further proceedings in the actions brought by CHD 

1 75 | „ e e 26 4 2241-007 en 
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againſt: the preſent plaintiffs and one Alexander Lobban 


ſhould be ſtayed. ban 

At the trial, the caſe made out on the part of the plain- 
tiffs was as follows: The judgment and execution were 
proved, and that the fi, fa. was delivered to the defendant, 
then the under-/heriff,, who ſeiſed ſeveral goods under it; 
and, upon an application to him for that purpoſe, promiſed 
ta execute a bill of ſale to the nominee of the plaintiffs, and 
ordered him to be put into poſſeſſion. That afterwards a 
bill of ſale was made out for him by order of the defendant, 
and the uſual fees paid. That the defendant was then re- 
quired to execute it, but he refuſed, unleſs the money ari- 


ſing from the ſale was paid into his own hands. This the 


attorney for the plaintiffs refuſed to comply with; and made 
application to one of the high ſheriffs, offering to pay the 
money into the hands of a banker. I he high ſheriff think - 


ing it reaſonable, ſent a meſſage to the defendant, recom- 
mending him to execute the bill of ſale, and the plaintiffs 


then offered to pay the ſum for which the goods were ſold, 
and all ſees to the defendant. But he abſolutely refuſed to 
do it, and executed a bill of ſale to Cavel.— The rule of the 
court of B. R. abovementioned, was then read, which was 


not founded upon a. motion for an attachment againſt the 


defendant perſonally, or for miſbehaviour by him or the 
ſheriff, but was a rule for a ſpecific relief. Then ther plain- 
tiffs proved the coſts they had been put. to in making that 


application, and their expence in keeping poſſeſſion of the 


oods. | : . | D 43645 | TED 
: Lord Mansfield, after. reporting the caſe, faid, there were 
three points ſaved at the trial. 1s, Whether the action 
would he againſt Reynolds, the under-fheriff? 2dly, Whe- 
ther the rule of court was not a bar to the action? 3h, 
Whether his lordſhip did right in leaving the coſts to the jury 
in damages, as Reynolds. was no party to the rule? 

The rule that had been obtained was to ſhew cauſe why a 
non - ſuit ſhould not be entered, or why the judgment ſhould 
not be arreſted, or why a new trial ſnould not be granted. 

Mr. Dunning. and Mr. Buller now thewed cauſe; and as 
to the firſt queſtion inſiſted, that though the action might 
have been brought againſt the high ſheriff, yet it alſo lay 
againſt the under-ſheriff, and in this caſe was properly 
brought againſt Jim, becauſe he only was in fault. For the 
high ſheriff, when applied to, was of opinion, and defirous 
the bill of ſale; ſhould, be executed to the plaintiffs, but the 
defendant refuſed to: xecute it,—1 Noll. Abr. 94. Pl. 4. 
An action lies by he demandant in a writ of entry fur 


dllſeiſa, 
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9 => e n, if be phaſes, againſt the — who has 
% received his fee to return a writ of ſummons, and does 
< not return it.” 1 Leon. 146. pl. 203. S. C. So againſt the 
under-bailiſf of a liberty, who has levied the debt under a 
warrant upon a ff. fa. for concealrng the writ. 1 Ro. Abr. gi. 
Pl. 5. So againſt an wnder-fheriff for proceeding after a 
FRA corpus delivered. Iplett v. Williams, 3 Leon. gg. It is 
clear from theſe authorities, that the plaintiff had it in their 
election to fue either; and if fo, the court would not in this 
caſe make the high ſheriff, who has done no fault, liable; 
and leave him to ſeek his remedy over againſt the under- 
ſheriff who was alone in fault. 


As to the queſtion, whether # nonſuit ſhould be entered, | 


or the judgment arreſted, they inſiſted, if the objection to 
the action lay at all, it was upon the face of the record; and 
therefore, the latter would be the proper rule. 

Secondiy, Suppoſing the action well founded, the as for 
cancelling the bill of ſale to Cavel could not be taken into 


conſideration in this action; for it was a rule in another | 


cauſe, viz. between Cavel and the plaintiffs. 

Thirdly, The coſts were oceaſioned by the defendant, and 
therefore ought to be included in damages upon this action; : 
otherwiſe the plaintiffs would be ſufferers. 

Mr. Wallace and Mr. Davenport, in ſupport of the rule, 


1775. 
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. contended, that the high ſhefiff was the perſon alone reſpot>- | 


ſible to the plaintiffs. The law looks upon him only; and if 
he is a ſufferer by the miſcondu@ of the under-ſheriff, or 
any other of his officers, he has his remedy over againſt them. 
They admitted an action lay in the caſes cited; but there it 
was by virtue of the ſtatute /Felmnifler 2. c. 39. and 28 Ed. 
1. c. 16; and ſo it appears in Dalion's Sheriff, 48 3. 4- and 
Docter and Student, c. 42. But ſecondly, Suppoſing the 
plaintiffs had their election in this caſe, the rule upon the 
former application is a compleat bar to the aQion z becauſe 
under that rule the plaintiffs have already had à ſpeeific re- 
lief. If ſo, they cannot have a double recompence for one 
and the fame injury. Thirdly, The rule giving ſuch ſpecific 
relief being filent as to coſts, no action would lie for them; 
and therefore they ought not to have been conſidered in 
damages by the jury. In equity, upon a bill for a ſpecific 
performance, if the court upon the hearing do not give colts, 
no action can be maintained for them afterwards. Here the 


court directed a ſpecific performance; ; therefore the plain- 


tiffs are not entitled to coſts __ 110n performance too.— 
Cur. 1 vult. : 
Lend 


— 3 


— 
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1 796. Lord Mansfield the next day, after ſtating the eaſe, de- 
— Abntered the opinion of the court as follows: The 1/} objec- 
*Camrnron tion is an objection upon the face of the declaration, that this ‚ 


e 9 5s. action does not lie againſt the under-ſheriff, and therefore that 
judgment ought to be arreſted. As to that, we are all of opi- 5 
-nion, the action does not lie againſt the under ſneriff. It is an | 
action brought againſt him for a breach of duty in the office 
of ſheriff. Wherever that is the caſe, the action muſt be | 
: brought againſt the high ſheriff, as for an act done by him; | 
and if it proceeds from the default of the under-ſheriff or 
bailiff, that is a matter to be ſetiled between, them and the 
high ſheriff. „ 
An action does The next objection which mite on the face of the de- 
6 3 claration is, that the giſt of the action is, the defendant' . 
a promiſe — having refuſed to execute a bill of ſale to the nominee. of the 
— _ plainiitls, contrary to his promiſe ſo to do, and in breach of bis 
plaintiff's no. ien, As to that, it is no part of the duty of the office of 
mines. theriff to execute a bill of ſale at an appraiſed value. It might 
| be very inconvenient and highly injurious to defendants if 
it were. The legal and proper mode of compelling a ſale 
by the ſheriff, where he makes delay or refuſes, is by writ 
of venditioni exponas; upon which he muſt return the mo- 
ney into court. But he is not compeſlable to execute a bill 
of ſale to the plaintiff's nominee, becauſe he has promiſed to 
do ſo.—Theſe objections go in arreſt of judgment. 
A rule of court, Another objection is, ſuppoſing the adion would well 
owner have lain againſt the defendant, whether or no the plaintiffs 
whos b by law, bave not precluded themſelves ſrom bringing this action; 
the party is not having complained againſt the high ſheriff by motion, and 
„ Enniledto two upon fuch motion obtained an adequate recompence by rule 
dies, is a bar to Of court, As to that point, the caſe was this; the plaintiff's 
| — mug the not having the bill of ſale, could not maintain an action a- 
"= * -gainſitthe ſecond vendee for the goods, or for the profits of 
the ſhop while he continued poſſeſſed : For the ſame rea- 
ſon, they could not defend themſelves againſt the actions 
brought by the ſecond vendee againſt them, Therefore they 
applied to this court, by motion againſt the high ſheriff, for 
a rule toſhew cauſe why the bill of ſale to Cavel ſhould not 
be cancelled, and a new bill of ſale executed to the plaintiffs 
upon the ground of the defendant having agreed ſo to do. 
All the fads upon which this motion was founded, were 
acts of the defendant Reynolds, which the plaintiffs, in their 
application to the court, looked upon as the acts of the bigb 
Heri, and not as the acts of Reynolds. Upon hearing all 
parties, the court gave the plaintiffs a ſpeciſie relief, by order- 
ing the latter bill of ſale to be cancelled, and directing the 
execution 
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execution of the former. After that, a man ſhall never be 1776. 
ſuffered to purſue a ſecond recompence. | Beſides, part of — 
the rule of the court upon the application was, that & all — 
further proceedings ſhould be ſtayed. It is not like caſes, R — 
where two different remedies are given by the Jaw : for in- | 
ſtance, where an arreſt is illegal; for there the court only. 
cortect the irregularity, and leave the party to bring his 
remedy for the falſe impriſonment, which the court cannot 
give without conſent. But in this caſe, where the whole 
proceedings are againſt the high ſheriff, and | ſo conſidered: 
by the plaintiffs themſelves, who. make wana Os to 
tha court, they ſnall be bound. Ve "i 

I thought yeſterday it was Materie . the deſendant was 
not a party to the rule, but I am ſatisfied now: that there i is 
nothing in that objection. lt 20 


The queſtion that ariſes upon theſe two points, one of Where plaintiff | 


which is a ground for arreſting the judgmen!, and the other 1 


for a nonſuit, is what the court ſhould do. If we order à titled to cofts. 
nonſuit to be entered, the plaintiff muſt pay the defendant Where judg- 
his coſts; but if we arreſt the judgment, each party muſt — 
pay their own coſts. Upon the whole, taking all the cir- bis own cofts. 
cumſtances and complexion of the caſe into conſideration, 
we think the defendant ought to prevail upon the motion in : 
arreſt of judgment, more eſpecially as it e upon the 
W that he en have demurred. 

| | Per Cur. Judgment arreſted.” 

hand Monfield added, that the proper mode would: have 
bk for the defendant to have applied to the court to 50 


the aue derbe _ 2 15 


* 4, 


Savzr verſus Pocock- 9 Taueſday, 
18 YT EIN Feb. 6th. 


+ 


TR Wallace E 00 id a ks to 1 the Replication 
record . in this caſe after verdict, by adding the words, amended after 
and the defendant does ſo likewiſe,” at the end of che re- 2 ** 2. 
plication, inſtead of . A prior motion had been li- inflead of 
made for a rule to ſhew cauſe why the judgment ſhould not Sc. 
be arreſted, upon the ground of there being in fact no ive 
Joined; in conſequence of the above defec .. 
The action was an action on a ſheriff's bond, brought by 
the plaintiff againſt his bailiff. Plea, performance of the 
conditions generally. Replication that one Grouas recovered , 
judgment in another cauſe, and that the defendant ſuffered — 


. by which attachments iſſued againſt the plaintiff. 
Another 
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1976. Another breach aſſigned was in not returning the writ. 

-- pon one breach the defendant let judgment go by default. 
And on the other, the fimiliter was not added. But upon 
this, the cauſe went down to trial, and a defence was made. 


SATA 
ver ſus 
Pococr, . 


He cited 1 Str. 64A. where upon this / objection taken it was 


held not amendable, and the judgment arreſted. 

 Hfton Juſtice, There is a caſe of Cowper v. Spencer, 8 
Mad. 376. where the plaintiff replied de injuria ſua propria, 
concluding to the country without any ſemiliter added: the 
court there held it was no iſſue: but it does not appear in 
that caſe, that abſue tali cauſa. was added; nor that the con- 


cluſion to the country was followed by an He. But 
here the plaintiff has added, Sc.; conſequently he meant 


ſomething by i it. Again, inthe caſe of Catoper v. Spencer, 
Thie is the 8 Mod. 3) 6. it does not appear whether any defence was 
ſame eaſe a8 in made or not. But here there was a defence made. If the 


Str. e e. added in this caſe could be conſtrued to ſupply the place 


of the ſimilitar, it would only be iſſue misjoined and cured by 
the ſtatutes of Jeafails. But if it cannot be ſo conſtrued, then it 
is not within the ſtatutes of n and the oy queſtion i is, 
- whether it is amendable. ö 

Mr. Dunning and Mr. — in ſopport of the rule, 
Rated. the proceeding to be thus: Two breaches were aſ- 
ſigned under: the fat. 8 and 9 Him. 3 . c. TI. To the firſt the 

ſimiliter was added ; to the latter —— « {22 and in this 

form the paper · book was returned to = clerk of the papers. 

It was, in fact therefore, his miſtake. For upon the paper 

| book being returned the clerk is warranted to add the im- 

liter, and award of venire, and every thing neceſſary for the 

trial. By returning the paper-book therefore, the defendant 

is precluded from taking any objection; and cited Gilbert's 

Hiſtory, C. B. 1 52, 1533. 

Lord Mansfield. One is aſhamed and grieved that ſuch 

_ objections remain. They have nothing ta do with the juſ- 

tice of the caſe, but only ſerye to entangle, without being 

3 of the leaſt aid in preventing irregularity. ; 

s Without conſiderin whether it is within the ſtatutes of 

- Jeofails, or not, it is beſt to amend to avoid a writ of error; 

2 there are three grounds which ſafisfy me that the mat- 

ter in this caſe is amendable. -/1/, That it is an omiſſion 

of the clerk, adly, I will in this caſe adopt the : reaſoning 

of Lord. Coke, and conſtrue Ac.“ to mean every neceſ- 

* 8 Go 12 ſary matter that ought to be expreſſed 4. 3dly, By amend- 
ings an court Es make. 0 a which ins 8 
al 
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fendant himſelf underſtood to be wy by his ow down 
to tri. 
The three a — b 
Per Cur. Rule to amend abſolute, and rule for ene 
the en gs 


4 


1 


| BaveksHaw verſus Horns, 


R. Wi les, on the * of the defendant, had mares Plaintiff allow- 
to diſcharge a rule obtained laſt term by Mr. Buller, ©4 to bring back 


the venue after 


on behalf of the plaintiff, for bringing back the venue to plea pleaded. 


Londen, vrhere it was originally laid, upon undertaking to 
give material evidence in London. — Mr. Hilles's objection 
was, that the application for b-inging back the venue was 
_ too [ate. 

The faQs were, that, after the venue had been — 
from London to Lincolnſhire by the defendant, upon the com- 
mon affidavit, the cauſe had gone down to trial at Zincoln- 
ſhire-afſizes, when the plaintiff was nonſuited. This non- 
ſuit had been afterwards ſet aſide, and a new trial directed. 
Accordingly the cauſe went down a ſecond time to the 
aſſizes at Lincoln, to be tried before a ſpecial jury, but, for 
defect of jurors, was made a ramanet. Mr. 2 inſiſted, 
that, after all theſe proceedings, the plaintiff could not bring 
the venue back to Lenden; and cited Dickenfon v. Fiſher, 
2 Str 858. 

Lord Mansfield, The Maſter ſays, he takes the practice 
to be according to the caſe in 2 Strange. 858. But it comes 
to the ſame thing: For the plaintiff may at any time move 
to amend his declaration by altering the venus. 

It was adjourned for the Maſter to conſider whether the 
plaintiff could bring back the venue after plea pladadl. 
| Lord Mansfield now delivered the opinion of the court. 

We deſired the Maſter to enquire into the practioe, and 
conſider, Whether the plaintiff could not bring back the 
venue after plea pleaded : The Maſter has: accordingly en- 
quired and conſidered about it 5 but he has not met with any 
thing material to the point in queſtion, except the caſe 
cited from 2 Str. 8 88, and two caſes upon amendment, 
2 Str. 1162. Stroud v. Tilly, and 2 Soy. 1202. Rivet 
and others v. . Cholmondeley. = on 
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1776. 


We think it would be an idle circuity to put the plain- 
tiff to move to amend his declaration, in order to come at 


Baycxs#aW an alteration of the venue; and if we permit him #9 to 


ver ſus 


Horzins, bring it. back, he does it at his peril ; becauſe, if he does not 


1 Friday, is 
Feb. 9th. 


give material evidence in London, he muſt be nonſuited; and 
if it ſhould appear to be a local action by ſtatute, he will be 
nonſuited upon the opening. 

The conſequence is, that the former rule muſt ſtand, and 
Mr. Villas will take notheng by his motion. 


Dunn, ex din. Gesa verſus, surwron. 9 


N bee as the, recovery of certain * in the 
county of Berks, upon not guilty pleaded, the jury found 
a verdict for the plaintiff, ſubject to the opinion of the court 
upon the following caſe. 
Milliam Geering, being ſeiſed in fee of the ! in 
queſtion, by his will of the 28th of November, 17 38, de- 
viſed the ſame as follows: I give and bequeath to my 
% grandſon, Samuel Shenton, all that my meadow ground 
« called Picked mead, lying and being in the pariſi of Dench- 


„ worth in the county of Berks, 10 hold unto the ſaid Samuel 


« Shenton, and the hers of his body lawfully to be begotten, 
<« and their heir for euer, chargeable nevertheleſs, and 


. charged with the payment of eight pounds a year unto my 


<< niece Mary Stevenſon the elder, during her natural life, to 


© be paid her by quarterly payments: But in caſe the ſaid | 


<< Samuel Shenton ball die without leaving iſſue of his body, then 


* | give and deviſe the: ſaid: meadow ground unto my ne- 


« phew William Geering-ſon of Mr. Wilkiam Geering, of 
«© Denchworth aforeſ id, to hold unto the ſaid William Geer- 
tc ing the ſon, and his heirs for ever, chargeable as afore- 
* ſaid, and alſo chargeable with, and ſubject to, the pay- 
* ment of one hundred pounds, of lawful money of Great 


« Britain, unto my niece; Ann Beale, within one year next 


* after the ſaid William, or bis bers, ſhall be "CER of 
e the. ſaid. meadow ground. 

All the reſt and reſidue of my — chattele, real nd 
« perſonal eſtates whatſoe ver, aſter the payment of debts, 
„ legacies, and funeral expences, I give, deviſe, and bequeath 


e unto. my grandſon Samuel henton, his. PG executors, 


* adminiſtrators, and aſſigns.“ | 

The ſaid William Geering the teſtator PIE in 19.30: 

The ſaid Samue! Shenton the grandſon entered and died 
ſeiſed, leaving iſſue Samuel Shenton the younger, -his only 
child, who alſo entered and died ſeiſed. 

Samuel 
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Samuel Shenton, the perſon laſt ſeiſed, attained 21, and 1776. 
died in 1 768, having made his will, dated 2 3d April, 197679, ⁊ↄ 
and thereby deviſed the premiſes to his mother, the defen- 3 
dant, Mary Shenton, and her heirs and aſſigns for ever, who werſus 
entered, and is now in poſſeſſion thereof under the ſaid deviſe. -SnznTos. 
The leſſor of the plaintiff is the nephew of the teſtator 
William Geering, and ſon of William Geering of Denchworth' 
in Berkſhire, mentioned in the will of the teſtator Wi lam x 
G. | | 
The queſtion for the opinion of the court is, whether the | 
leflor of the plaintiff had a good title to recover * lands de- ä f 
viſed, in the ejedtment mentioned? 1 | 
Mr. Baldwin for the leſſor of the plaintiff ſtated the queſ- 
tion to be, whether Samuel Shenton took an eſtate tail, or an 
eſtate in fee; and inſiſted he took an eſate tail. He cited ; 
1 Ventr. 225. King verſus Melling. 1 P. Williams 664. and 
I Leon. 285. there cited, which he ſaid was exactly this caſe ; ö 
alſo 2 Bur. 1100. Doe on the demiſe of Long verſus Laming. N 
Mr. T. Cowper contra contended, that the clear intention | 
of the teſtator was to give the children of Samuel Shenton the 
elder a fee; and if ſo, the words“ heirs of the body“ might 
be * to be words of purchaſe, or words of limitation | | 
according to ſuch intent: That it had been expreſsly ſo held | 
in the caſe cited from 2 Bur. 1 100. which he ſaid was the F 
only caſe he ſhould. take notice of, becauſe it was exactly il 
in point for the defendant. There the deviſe was to MH. R. f 
and the heirs of his body lawfully begotten, and to their heirs | 
and aſſigus for ever The court ſaid, “ the intention of the 
er teſtator was to give the children of M. R. a fee,” and ac- 
cordingly conſtrued the words heirs of the body to be words 
of purchaſe., Here the words © their heirs for ever,” plainly 
ſhew the teſtator meant the iſſue of Samuel ſhould take a 
fee. But another ſtrong circumſtance is, the legacy of 1000. 
deviſed to his niece in caſe Samuel ſhould die without leaving 
iſſue. Of neceſſity, therefore, the teſtator muſt mean a dy- 
ing without iſſue at the time of his death; for if he intended 
the ſhould wait till à total failure Mee, ſhe a wait 
for an hundred years, or for ever. | 
Lord Mansfield aſked Mr. Cowper if he knew of any caſe, 
where upon a limitation of lands, upon a dying without iſſue, 
thoſe words had been confined to a dying without iſſue 
living at the time of the death. The diſtinction is, between 
a deviſe of lands and perſonal eſtate: in the latter caſe, the 
words are taken in their vulgar ſenſe; that is, dying with- 
out leaving iſſue at the time of his death, In the former, they 
| ale 
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1996. <P in a legal ſenſe; and that is, whenever ne is 4 
—— r Hus“. 
en — Mr. Cowper named: no fuck caſe, bor dwelt on a ab- 
ſurdity of the deviſe. to ** rheir heirs for every” if the i in- 
SuA Tron. tention was not to give a fee. 
*Yide Nicholſon Lord Mansfield, after ſtating the caſe, ſaid, the queſtion is, 
ver 1 whether the grandſon took an eſtate tail, or an eſtate in fee. 
eee 24 Now the deviſe is to Samuel Shenton,. and the heirs of his 
Gaunt. 1 P. boys and their heirs for ever. But the words ** their heirs 
= = 2 56 far ever, are qualiſted by the ſubſequent words, “ in caſe 
Elkin, 1 F. „ he ſhall die withour leaving iſſue, which clearly thew it 
4 e 563. — to be an eſtate tail; and then, the teſtator gives it over to the 
5 P. 2 of the plaintiff. It is too clear to N of a doubt. 


Mu. 667. 5 three other judges concurred. 
bald: 21 - Per * n delivered to the plaintiff. - 
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Same day. p. Rex . Hur, Eq; 


-R. Dovnidive mbved for dire@ions to the Maſter to 
ſtrike out twenty-four of the ſpecial jury ex parte, 
in oo the defendant and his agents ſhould omit to attend 
'the Maſter's next appointment. The motion was founded 
on an affidavit of three appointments having been made, and 
their declining to ſtrike out 20 @ day ſhould be ap Pointe for 
the trial. | 
The fpecial jury had been noniinated in laſt term: But 
the twenty-four had not been ſtruck out by the parties. 
And the cauſe was not then tried; but was intended to be 
tried at the ſittings after this term. The defendant's attor- 
2 ney attended the Maſter's third appointment to ſtrike out, 
but declined doing it for the reaſon abovementioned. 

.. Lord Mansfield was clear the Maſter might do it without 
any direction from the court: and declined giving him any 
in-particular, but had no doubt he might do it now, juſt as if 
he had.proceeded laſt term; and that it was right for him 
to act as uſual, . unleſs there ſhould appear wy particular 

reaſon to the contrary 
In the preſent cafe there had happened no change of 
theriffs: which, as Lord Mansfield obſerved, had been given 
as a reaſon-why the ſame jury ſhould not ſerve for the trial 
of the cauſe, which had been already ſtruck for a former in- 
tended trial. But he ſaid, he did not fee the reafon why 
the change of the aria in the mean my ſhould make 


\ 5 | ny difference. | 
| ly | 2 ö Mr. 
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Mr. Wallace ſaid; the Court of Common Pleas had lately 1776, 
determined that it ſhould be fo, and that the . os er 


ſheriffs makes no difference. — 
Lord Adansfield ſaid, he was glad of i u Haar. 


Rex verſus the ' Churchwardens of TAUNTON 2 
St. James. : 


HIS was a return to a mne, direQed to John Returned to a 
Ridee and Luther Trott, churchwardens of Taunton 2 _ 

St. Mw in Somerſetſhire, to reſtore Lewis Cogan into the auly cedted ſex- 
place and office of ſexton of the faid .pariſh. _ — 

They returned, that Lewis Cogan was not, according to pp . 2 
the ancient cuſtom of the ſaid pariſh, Auly elected, and ſworn is a cuſtom for 
into the/faid place and office, as by the writ is ſuppoſed: + — 
and further they returned, a cuſiom immemorial for the at pleaſure, and 
churchwardens and inhabitants paying ſcot, and bearing lot, that 11 _ 
or the major part of them, to aſſemble and elect a — eee, —_ 
for the ſaid pariſh; which perſon, ſo elected ſexton, the chen, is good. 
churchwardens and inhabitants paying ſcot and bearing lot, 
or the major part of them, for that purpoſe aſſembled in 
veſtry in the pariſh church, have for time beyond memory, 
been »ſed and accuſtomed to remove; and ſtill of right 
ought to remove from his ſaid office, at their will and plea- 
ſure e and then they returned a diſcharge and removal of the 
ſaid Lewis Cogan from the ſaid office of fexton, purſuant” to 
the cuſtom; and therefore, that they could not reſtore him. 

Mr. Alleyne objected, that this return was bad as being 
inconſiſtent ; for it ſhews that the ſexton was not well elecĩ- 
ed, and yet chat he was regularly turned out, which is repug- 
nant; and if ſo, though one part of the return be good, the 
court will award a peremptory mundamms - Regina verſus. 
Mayor and Aldermen of Norwich, 2 Ld. Raym. 12444. 

Mr. Buller contra: Both parts of the return are true; and 
they are not repugnant or inconſiſtent. The writ ſuppoſes 
he was elected according to the cuſtom. To this it is re- 
turned, that he was nat duly elected according to the cuſtom. 
And they further ſhew a cuſtom, to remove the ſexton at 
pleaſure, and that they have ſo removed him. This is no re- 
pugnancy: for he might be elected in fact, though not dul, 
according to. the ancient cuſtom: and thereſore they had a 
right to remove him. Mrigli verſus Fawcett, Eaſter 7 Gs. 
3. B. R. ſince reported in 4 Bur. 2040. 2 

| | 40r 


414 Hilary Term 16 Geo. I; 7 B. R. 


1776. Lord Mansfield... 1 ſee no inconſiſteney or repugnancy 
— at all. They return that Lewis Cogan was not duly elected. 


Rx But as it was clear he had been in paſſiſſiun of the office, 
. whether duly elected or not, the return goes on and ſtates, 
of Tauwron 4 cuſtom in the pariſh to remove their ſexton at pleaſure; 

St. . and that in purſuance of ſuch, cuſtom; and agreeably 
d thereto, they had actually removed him.” Now where is 
the repugnancy of this return? If he was not duly elected, 

he certainly has no right to be reſtored. But whether duly 

elected or not, they ſhew a right by cuſtom to remove him 

at pleaſure, and that they have done ſo. There is no re- 
pugnancy in ſaying, that he was nat duly elected, but that 


deing in fact elected, they had according to an ancient cuſ- 


tom removed him from the office. In either caſe they were 


equally entitled to exerciſe that right. Therefore, let the 


return be allowed. 
. The three other Judges c concurred. 


n Lindon ver us Hoores. 

Feb. 12th. " rear 
An action for PON a rule to ſhew cauſe why a new trial ſhould 
money had and not be granted in this cafe, Mr. Juſtice Aſhurſt read 


ived d | . : 
he to recon his report as follows: This was an action for money had 


ver back money and received brought-by the plaintiff againſt the defendant 

ert 44 Hooper, who had diſtrained the plaintiff's cattle. The plain- 

damage feaſant, tiff inſiſted he had a right of common, and demanded his 

though the dif- cattle to be reſtored, which the defendant refuſed to do, un- 

— leſs the plaintiff would pay him 20s. for the damage done. 
Upon this, the plaintiff paid the money in diſpute for the 
releaſe of his cattle; and the action is brought for that mo- 
ney. At the trial the queſtion was whether the plainiifft 
was entitled to recover back the money ſo paid, by this ſpe- 
cies of aQtion ? My opinion was, that he could not; for it 
would be extremely inconvenient and hard if a defendant 
ſhould upon his parol be obliged to come and defend him- 
felt againſt any right that a plaintiff might ſet up. with- 
out giving him notice; and accordingly the init was 
nonſuited. 

Mr. Mansfield ſhewed cauſe, and inſiſted that an action for 
money had and received, was not the proper method to try 
this right. 1ſt. Becauſe, upon the general iſſue, five or ſix 
different queſtions and matters of right might be involved, 
without any notice to the defendant, or intimation on the 
face of the record, how many and which of them were in- 
tended to be tried; or to e in | particular it would be 

8 8 
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. for him to apply his defence“ Conſequently he 
might come totally unprepared ;/ and if not, yet the law will 
not intend a party to be prepared, unleſs he 1s legally ap- 
priſed by the record of what he is to defend. 2diy. The 
verdict itſelf will not decide the right; but only the imme- 
diate matter in diſpute between the parties: And not even 
that, at any conſiderable· diſtance of time. For as nothing 
appears on the record reſpecting the right, or even that the 
right itſelf came in queſtion; it might happen upon a fu- 


ture diſpute, even between the ſame parties, that the wit-⸗ 


neſſes might be dead, and no trace might be to be found by 
which it could be alcertained' how the right was determined,” 


So that in ſuch an action, the defendant would not only be 


put to the greateſt difficulties in eſtabliſhing his right; but 
after all, the remedy, if he ſhould ſucceed, would prove 
inadequate. - On the other hand, if replevin or treſpaſs had 


been brought, either of which would have been the proper” 


action to try this queſtion; the defendant would have had 
full notice by the pleadings how to ſhape his defence, and 
the record after verdict and judgment would have been de- 


ciſive of the right. But it will perhaps be inſiſted, chat 


though replevin or treſpaſs were open, yet the plaintiff had 
a right alſo to bring this action; and therefore, was at li- 
berty to make his election between them. But this is not 
like any of thoſe caſes, where a party having different reme- 


dies, may ele& to ſue either. In Moſes v. Macfarlan. 2 Bur. 
1006. the defendant compelled the plaintiff to pay the mo- 


ney againſt his own expreſs agreement not to do ſo. In 


Feltham v. Terry*, it was the only action that could be « ge, ,, 
brought. In Alley v. Reynolds, 2 Str. 915. the money was Geo. 3. B. R. 


extorted from the defendant under dureſs of his goods: And 
no doubt, exaction or extortion of money is a good ground 
to ſupport an action for money had and received. In Sadler 


v. Evans t, the only queſtion was, whether this action lay + Since report- 
againſt an agent for money received by him on account of © in 4 Bur. 
his principal, and bears no fi militude to the preſent caſe. In 9 “ 


Sir Richard Newdigate v. Davy, 1 Lord Raym. 742. there 


could be no other action. But none of 'theſe authorities 


come near the preſent. © The queſtion here is a queſtion of 
right; and either replevin or treſpaſs would have been the 
proper remedy, | 


Mr. Morris and Mr. Buller, i kontra, infiſted, that the pay- 
ment in this caſe was a compulſory pay ment on the plaintiff 


for the releaſe of his cattle, which had been wrongfully im- 


pounded ; and therefore, recoverable in this action. For 
| wherever 
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a vherever a party demands money without right and by com- 
lfion, an action for money had and received will lie, not- 
withſtanding there may be other actions open to the plaintiff, 
But it is objected, that upon this form. of. ation, the de- 
fendant could have no notice, what queſtion was to be litiga- 
ted. If he bad not, it was his own fault: For on the de- 
mand of the cattle by the plaintiff, he told the defendant he 
had a right of common. The defendant denies he had ſuch 
right, and inſiſts upon a ſum of money as à conſideration for 


the cattle being releaſed. It is therefore not true that the 


defendant had no notice; for. he knew the grounds upon 
which he demanded the plaintiff's money; conſequently he 
knew what he was to defend himſelf againſt. 
Objection 2d. That replevin or treſpaſs was the only 
proper ad ion in this cafe. —Anſwer ; the party may chuſe 
his action for money had and received. In \Aftley v. Rey- 
nolds, 2 Sir. 915: detinue or trover was open to the plain- 
tiff; yet this action was held to lie.—In Heward v. NM ood, 
Sir Thomas Fones 126-7. and Arris v. Stukeley, 2 Mad. 260. 
it was held, © that indebitatus aſſumpſit lies for the profits 
« of an office” i In both thoſe caſes, every. objeAion now 
made was inſiſted on and over-ruled by the court. The 
queſtion. to be tried was, whether the grant of the office was 
good or bad; but that did not appear from the form of the 


declaration; nor was it poſſible for the defendant to be ap- 


priſed what title the plaintiff intended to ſet. up. Again, it 
was not the only remedy ; for an affize will lie for an office. 
Therefore theſe authorities are expreſsly in point. 

The queſtion in the preſent caſe is, u ho had a right to the 
money. If it was the plaintiff's right, the action is well 
brought; for an action for money had and received will lie 
wherever it is due ex quo et bono. The very giſt of the 
action is, that the defendant. is obliged by the ties of natural 
juſtice to refund the money. 

In Feltham. v. Terry, the court held that treſpaſs . 
have lain if the defendant had elected to purſue that ſpecies 
of remedy. 'Vhe words of the court were theſe; © it is 
* manifeſt that the taking was tortious, and that the plain- 
tiff might have brought an action of treſpaſs. But we all 


think he may wave the tert, and go for the money clearly 


4% gue: And if he does, it is a benefit to the defendant : 
* Becauſe he can then recover no more than in equity he is 
* bound: to ag 4 


In 
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In all the caſes cited, the objection as to want of no- 


tice was equally applicable; and ſo it muſt be in every 
action for money had and received. Sir Richard New- 
digate v. Davy, 1 Lord Raym. 742. Moſes v. Mackfar- 
lan. Ajiley. v. Reynolds. Sadler v. Evans. But notwith- 


ſtanding that, the fact is that this action is always moſt 


favourable to the defendant ; for whatever defence he 
can ſhew to rebutt the plaintiff's title may be given in 
evidence on the general iſſue. 

In another reſpect too this action in the preſent call 
is particularly favourable to the defendant ; for he had 
a right to deduct any expence he might have been at on 
account of the cattle; which he could not have done if 
treſpaſs had been brought. Therefore, upon the autho- 
rities, as well as upon the reaſon and juſtice of the caſe, 
the plaintiffi is intitled to recover in this action. 

Lord Mansfield now ſtated the caſe from the report of 
Mr. Juſtice 4þbhurft, from which I collected this addi- 
tional circumſtance not before mentioned; namely, 
that. the defendant agreed to return the money if the 
plaintiff ſhould make out his right; 3 and then his lord- 
ſhip proceeded to deliver the opinion of the court as 
follows: 

The particular circumſtances of a promiſe or agree- 
ment to return the money, if the plaintiff ſhould make 
out his right, do not diſtinguiſh this caſe from the gene- 
ral queſtion : They relate to an amicable ſettlement which 
never took place. 

The queſtion then is general ; whether the proprietor 
of cattle diſtrdined, doing damage, who has paid money 
to have his cattle delivered to him, can bring an action 
for that money as had and received to His uſe ? 

Though, after the cauſe is brought before the j jury, 
an objecticff to turn the plaintiff round, if the merits 
can be fully and fairly tried in the action brought, is 
unfavourable ; yet, if founded in law it muſt prevail. We 
were extremely loth to allow it without full conſideration: 

The preſent cafe. is ſingular, and depends upon a pe- 
tuliar ſyſtem of ſtrict poſitive law. 


Dicraining cattle, doing damage, is a ſummary execu- | 


ton in the firſt inſtante. The diſtrainer muſt take care 
to be formal'y right; he muſt ſeize them in the act; 
upon the ſpot : For if they eſcape, or are driven out "of 
the land, though after view, he cannot diſtrain them. 
He muſt obſerve a number of rules in relation to the 
impounding and manner of treating the diſtreſs. 

The law has provided two preciſe - remedies for the 
roprietor of cattle which happen to be impounded. 
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Iſt. He may replevy: And, if he docs, upon the 


avowry, he muſt ſpecially ſet out a right of common or 
ſome other title, as a juſtification of the cattle being 
where they were taken. Or, 

2dly, It he does not chuſe to replevy, but is defirous 
to have his cattle immediately re- delivered, he may make 
amends, and then bring an action of treſpaſs for taking 
his cattle; and particularly charge the money ſo paid 
by way of amends, as an aggravation of the damage oc- 
calioned by the treſpaſs. If to ſuch an action the diſ- 


trainer pleads that he took them doing damage, the 


plaintiff mult ſpecially reply the right or title which he 
alledges the cattle had to be there. 

If inſtead of an action of treſpaſs, an action to reco- 
ver back the money ſo paid by way of amends, might 
be brought at the election of the plaintiff; the defen- 
dant would be laid under a great difficulty. He migh: 
be ſurpriſed at the trial: Ie could not be prepared to 
make his defence; he could not tell what fort of right 
of common or other juſtification the plaintiff might ſet 
up. The plaintiff might ſhift his preſcription as often 
as he pleaſed ; or he might reſt upon objections to the 
regularity of the diſtreſs. The plaintiff can never be 
ſuffered to ele& to throw ſuch a difficulty upon his ad- 
verſe party. Beſides as applied to the ſubject matter or 
this queſtion, the action for money had and received 
could never anſwer the equitable end for which it was in- 
vented, and deſerves to be encouraged. For the point 
to be Ned and determined in this action is, Whether the 
plaintiff 's cattle treſpaſſed upon the defendant's land. 
That may depend on the plaintiff's right or the defen- 
dant's right, or the fact of treſpaſſing: Or it may de- 


pend upon mere form, If the diſtreſs was irregular, the 


amends muſt be recovered back again: So that, allow- 
ing the owner of the cattle to ſubſtitute this remedy in 
lieu of an action of treſpaſs, w+.uld, as between the par- 
ties, be unequal and unjuſt; and upon principles of po- 
licy would produce inconvenience. It would break in 
upon that branch of common and ſtatute law which re- 
lates to diſtreſſes. It would create inconvenience by 
leaving rights of common open to repeated litigation, 
and depriving poſterity of the benefit of preciſe judg- 


ments upon record. 
As to preſeriptive rights of common, the money paid 


by way of amends is a /pecial damage; and fo always al- 
ledged i in the declaration of tref} pals, which in every view 


is the action peculiarly proper for this ME of queſtion. 
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An action for money had and received is a new experi- 
ment. No precedent has been cited. This objection alone 
would not be concluſive; but upon principles of private 
juſtice and public convenience, we think the method 
of proceeding uſed and approved for ages, in the caſe 
of diſtreſſes, ought to be adhered to. 
There is a material diſtinction between this and the in- 
ſtances alluded to at the bar, where the plaintiff is allow- 
ed to wave the freſpaſe, and bring the action for money had 
and received. In thoſe inſtances, the relief is more fa- 
vourable to the defendant. He is liable only to refund 
what he has actually received, contrary to conſcience 
and equity. Ia 1551, informalities, in taking or treat- 
ing the diſtreſs, would avoid the amends, though the 
defendant had a right to diſtrain. But, which is more 
material, in %ſe inſtances, the plaintiff, by electing this 
mode of action, eaſes the defendant of ſpecial pleading, 
and takes the riſque of being ſurpriſed upon himſelf. In 
this he eaſes himſelf of the difficulty and preciſion of 
ſpecial pleading, and the burthen of proof conſequent 
thereupon ; and expoſes the defendant to uncertainty and 
ſurpriſe. | | ; 
Ihe caſe of Feltham verſus Terry, Paſch. 13 Geo. 3. 
B. R: relied on in the argument, was a caſe of goods 
taken in execution, and fold under a warrant of diſtreſs 
upon a conviction. The conviction was quaſhed, con- 
ſequently there could be no juſtification. The plaintiff, 
by bringing his action for money had and received, could 
only recover the money for which the goods were ſold. 
But if treſpaſs had been brought, the defendant muſt 
have pleaded ſpecially, and the plaintiff might have re- 
covered damages far beyond the money actually received 
from the ſale of the goods. So, where goods are tak- 
en in execution which are not the property of the per- 
fons againſt whom execution is taken out; the owner 
may wave the treſpaſs, and bring his action for the 
amount of the money which the goods ſold for. 

We think this cafe not within the rea/on of any, in 
which hitherto the plaintiff has been allowed to wave the 
treſpaſs, and bring this action. We think, to allow it, 
would not tend to the furtherance of liberal juſtice, but 
would be a prejudice to the defendant, and in a public 
view, inconvenient. Therefore we agree that the plain- 
tiff was rightly nonſuited at the trial. 8 

Per Cur. Rule for a new trial diſcharged. 


The End of HILARY Term. 
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| Fafter Term 

i alter Term 

i 16 Geo. 3 B. . 1776. 

3 Tueſday, 

iT April zoth. 5 | 3 | 

py 17760 - Dot ex dim. D avis, wrſur SAUNDERS. 
ba . N 

*$ uſtice Aut i bY y DEP 3 

. — * 54h . IN ;ejectment for certain lands in Edmonton, in the 
5 whole of this | county of Middleſex, upon not guilty pleaded, the 
Wy. 3 by ED jury found a verdict for the plaintiff, ſubject to the opi- 
4 e deviſes a 8 ; . | 

3 e 0 dis ien of the court on the following caſe. 


2 


rizbt heirs, and That Robert Everden being ſeiſed in fee of the premiſes 

afterwardsgives in queſtion, and of other lands (copyhold), deviſed 

all there/idue the lands in queſtion, wiz. a freehold meſſuage and pre- 
and remainderr . T ; n PA 2 

of his real and miſes in Church-/treet in Edmonton, and alſo a parcel of 

. perſonal eſtate land copyhold in 2 arrowficld in the ſaid pariſh, contain- 

hon x nog ing about half an acre, to his fon Henry Everden and his 

does not paſs Wife Elizabeth, for their joint lives, and the ſurvivor of 

by the them, and after the deceaſe of the furvivor, to their 

_ reſiduary de- eldeſt fon and his heirs for ever; and if they have no 

—— male iſſue, then to their daughters and their heirs for 

ever; and if they die without iffue, then 7 his right 

heirs for ever. Afterwards he gave to his ſon-in-law 

- Humphry Davis, his heirs, executors, adminiſtrators 

and aſſigns for ever, all and every his freehold and copy- 

hold tate and eftates, tenements and premiſes thereunto 

belonging, not therein before deviſed, to have and to 

hold to him, his heirs and affigns for ever, upon truſt to 

ſell the ſame, fo ſoon as conveniently might be after his 

dleceaſe: and after payment of ſo much of his debts, 

funeral and other expences, as his perſonal eſtate, be- 

fore deviſed for that purpoſe, ' ſhould not be ſufficient to 

diſcharge, . to pay certain legacies to his children, and 

the reſt, reſidue, and remainder thereof, equally to divide 

amongſt his children ſhare and ſhare alike. And then he de- 

viſed © all the reſidue and remainder of his eflate, both real 

* and perſonal to his ſon-in-l:w the ſaid Humphry Davis 
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1 hs heirs, executors. adminiſtrators, and aſſigns. 2 1776. 
« ever. — 
Henry Everdzn and his wife ſurvived the tnfintor, aud DR 
died without ever having had ifſue. 3 2 


Ihe teſtator had ſix copyhold meſſuages, which were 
ſurrendered to the uſe of his will, but no other freehold | 
eſtate beſides that deviſed to No y Everden. 

The queition was, whether the plaintiff is entitled 
to recover; if not, then a nonſuit to-be entered. 

Mr. Buller, for the leflor of the plaintiF, ſtated the 
queſtion to be, whether by the limitation to the teſtator's 
right heirs, any eſtate patied or not; and he inſiſted no 
eſtate at all paſſed. That by a deviſe to the right heirs 
of a man, no intereſt whatever paſſes: that as the teſ- 
tator had ſtopped at the deviſe to the daughters, the re- 
verſion would have deſcended to the old uſes. 2 P. ins. 
135.---3 Lev. 406. 2 Salk. 590. 10 Hed. 369. Good- 
right v. Wright. 1 P. Wms. 397. S. C. Tlat if the teſ- 
taror meant any thing by the expreſſion © 10 his right 
heirs,” he muſt have meant ſuch perton as he ſhould 
make his heir ; namely, Humphry Davis : Such a con- 
ſtruction would make the whole will conſiſtent, and no 
doubt he meant to give a freehold to Davis : But, ſe- 
condly, - ſuppoſing the deviſes inconſiſtent, the deviſe to 
Davis, as being the laſt, ought to take effect. 

Mr. Davenport, contra, cited Smith ex dim. Davis, v. 
Saunders, Hil. 11 Geo. 3. C. B. which he ſaid was this 
very caſe, upon an ejectment brought there; and the 
court held the reverſion did not paſs: by the reſiduary de- 
viſe. Vide this caſe ſince reported, 2' Black. Rep. 736. 

Lord Mansfield to Mr. Davenport. I have leoked at that 
caſe in the Common Pleas, and it is in point. 

Lord Mangfeld, after ſtating the caſe proceeded thus: 
The queſtion is, whether the deviſe to Humphry Davis 
includes the reverſion of the freehold meſſuage in Church- 
fireet, Edmontan, and the copyhold in Barrowfeld. 

This queſtion depends upon whether the meſſuage 


and copyhold were within the intention of the teſtator 


deviſed by his will to his right heirs. If this caſe were 
doubtful, the authority of the court of Common Pleas 
ought to guide us; but there could be no doubt, if the 
queſtion was res integra, that the clear intention of the 
teſtator was not to include the reverſion of the premiſes 
in queſtion, in the deviſe to his ſon-in-law Humphry 
Davis. For he firſt deviſes them to Henry Everden and 
his wife for their joint lives, and to the ſurvivor; then 
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1776. to their eldeſt ſon and his heirs for ever, which would 
- give him the fee ; but that deviſe is followed by other 
Dot words, which by implication ſhew he meant his ſon 
8 N ſhould only take an eſtate tail, with remainder over to 
i his daughters, and if they died without iſſue, then the 
eſtate was to go to his own right heirs. 'The whole re- 
verſion, therefore, is clearly diſpoſed of. 

It is true, where a man deviſes lands to his right heirs 
abſolutely, 'the heir may take by deſcent as being the 
better title; but where the lands ſo deviſed are ſubject to 
a charge he muſt take under the will, that he may not 
defeat the will. What is the meaning here? The teſta- 
tor ſays, he means his heirs ſhall take by deſcent. — After 
this deviſe, he gives all his freehold and copyhold eſtates 
to the leſſor of the plaintiff. But he gives them for pur- 


R tate: for he directs they ſhall be ſold immediately for pay- 
ment of debts and legacies ; and the reſidue of the mo- 
ney ariſing from the tale to be divided equally amongſt 
his children. hat could not be done in reſpect of the 
eſtate in queſtion, till he knew whether his ſon Henry 
Everden would have children or not. As to to' the ſub- 
ſequent deviſe of the reſidue, that cannot go further 
than the firft : it would be tautology and unintelligible, 
unleſs applied to the perſonal eſtate, therefore both 
upon the authority of the determination in the Common 
Pleas, and independent of it, I am clearly of opinion 
that the leflor of the plaintiff has no title to recover. 

Aton Juſtice: I am of the ſame opinion: As to the 
ſecond deviſe of the reſidue, there is nothing for it to 
operate upon; for the whole is before deviſed. And if 
the plaintiiF's conſtruction reſpecting the deviſe to the 
right heirs being nugatory, were to prevail; Davis the 
truſtee muſt immediately ſell the whole eſtate, and Henry 
' Everden would be to take only one eighth part of his own 
eſtate. e ee e 3 e 

VMI. Juſtice Willes was of the ſame opinion. 
Per Cur. Let a nonſuit be entered. 


Same day. we | 
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court proceeded to the examination of witneſſes as to 
theſe ſuppoſed cuſtoms, and pronounced ſentence againſt 
them. Upon this, Tull applied for a prchibition, and 
a rule to ſhew cauſe was granted. | 

Mr. Buller now ſhewed cauſe, and inſiſted, that this be- 
ing an application for a prohibition after ſentence, it 
ought to appear pu the face of the /ibel, that the eccle- 
ſiaſtical court had zo juriſdiction, otherwiſe a prohibiti- 
on would not go: But here the objection clearly ariſes 
upon a collateral matter. The party has ſubmitted to trial, 
and the ecclefiaſtical court have decided as a court of 
common law would have done. Therefore the applica- 
tion is now too late. PBrggin verſus Bennet, Paſch. 7 
Geo. 3. H. R. fince reported 4 Burr. 2053. 1 Burr. 
813. 1 Ser. 187. Argy/e verſus Hunt. and 1 Fentr. 343. 
in which latter caſe it is {a'd, © it is diſcretionary in the 
court to grant a prohition.” | 

Mr. Dunning contra contended, that the court below 
had u juriſdiction in this caſe ; and therefore a prohi- 
bition might go at any time. For though the eccleſiaſ- 
tical court had undoubtedly juriſdiction in matters of 
tithe, yet in this caſe there was a modus ſet up, cuſtoms 
ſtated and denied, iſſue joined upon them, and a gene- 
ral decree for payment. Now, a cuſtom is a matter pe- 
culiarly triable at common law; and from the moment 
the queſtion of modus or no modus was ſtarted, there 


was an end of the juriſdiction of the eccleſiaſtical 


court. The defence put the cauſe upon a totally differ- 
ent ground, which it is the peculiar province of the com- 
mon law jnriſdiction to judge of. Therefore a prohibi- 
tion may go though after ſentence. 6 Mod. 252. Comb. 
254, 448. 1 Bur. 314. As to the caſe 1 Ventr. 343, in 1 


1776. 


For. 
verſus 
HuTCuiNs. 


Sid. 6 5. it is expreſsly laid down, © that the granting A * Hd. sit 
« prohibition is no? diſcretionary, but ex debito juſtitiæ. Tho. Raym. 7. 


ur. adviſaure vult. 

Next day Lord Manſſteld delivered the opinion of the 
court as follows : | 

The caſe is, that the defendant Hutchins libelled in 
the eccleſiaſtical court for tithes. Full, the plaintiff, 
ſet up a modus, and ſeveral cuſtoms, which he alledged 
to be time immemorial, or at leaſt for forty years paſt. 
| Witneſſes were examined, the cauſe was heard, and ſen- 
tence given againſt the cuſtoms. Full has now made 
application to this court for a prohibition upon the fol- 
lowing ground; that his defence below was a plea of 
Immemorial cuſtoms; that an immemorial cu tom is a. 


matter properly triable at common law, and therefore it 
7 | appears 


— 
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1776. appears on the face of the proceedings, that this is a 
caſe where the ſpiritual court had no juriſdiction. | 

pi — The queſtion is, whether this application, being made 

HorTcmns, Mer ſentence, is not too late? EE 

Upon conſideration of the prineiples on which this 

doctrine is founded, and upon looking into the caſes, 

We are all of opinion that the defendant in ts coſe 

comes too late AETER SENTENCE. 

Where matters, which are triable at common law, 
riſe incidentally in a cauſe, and the eccleſiaſtical court 
has juriſdiction in the principal point : this court will 
not grant a prohibition to fay trial. For inſtance, if 
the conſtruction of an act of parliament comes in queſ- 
tion, or a releaſe be pleaded, they ſhall not be prohibit- 
ed, unleſs the court proceed to try contrary to the 
principles and courſe of the common law : as if they 
refuſe one witneſs, c. And this is expreſsly laid 
down by Lord Hale in 2 Lev. 64. Sir Wm. Juxom ver- 

| ſus Lord Byran. | | 
75 . — There is another denomination of caſes under which 
triable at bom- the preſent caſe comes, where matters are ſo properly 
mon law, pro: and eflentially triable at common law, that if the party 
bibition lies be- comes for a prohibition before ſentence, this court will 
fore ſentence. | 


But if a party grant it for the ſake of the trial. But if the party ſub- 
mbmit to mit to trial, he is afterwards too late. . 
trial. it is after - The diſtinction in reſpect of caſes where a prohibition 
Varg too late. ges or does nat lie after ſentence, is this: If it appears 
on the face f the libel, that the eceleſiaſtical court has 
no juriſdiftion of the cauſe, a prohibition ſhall go; be- 
cauſe there, intereſt republicæ that they ſhould not en- 
croach upon the juriſdiction. of the temporal courts; 
and in ſuch caſe, their ſentence is a zullity. Therefore, 
in the caſe of Pexton verſus Knight, 1 Burr. 314. the 
court, though againſt their inclination, granted a pro- 
hibition ; becauſe it appeared on the face of the libel that 
the eccleſiaſtical court had 10 juriſdiction. 


I his doctrine and diſtinétion is fully ſettled and eſta- 
bliſhed in a caſe reported in 10 Mod. 12. Banifter verſus 
Hopton. There, upon a motion after ſenteace for a 

prohibition to the 8 al C 

Fraſcription, the court held, that though it were a mat- 
ter triable at common law, yet if the party ſubmit to 
trial, it will be too late for a prohibition after ſentence- 
In the margin of that caſe is cited 2 Salk. 548. which 1s 

; cited for the true diftinction here a prohibition ſhall 

Prohibition or ſhall not lie after ſentence : And there it is ſaid, that 

lies after ſea- if it appear in the libel or proceeding of the cauſe, that 

terce, if the cc, the cognizance of the cauſe does not belong to the 
cleũaſtical court pd vel C : ie thatt -# S e PS 

has cognizance © Plritua Ourt; A Pro 1 ition 28 30 e 4 

of the cauſe 3 5 tencc. 

other weriſe, if there be only adefed of trial. 


N aa watt as #0 Gd wal ed FA - 8 — 28 


piritual Court, upon a queſtion of 
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tence. It ſhall go where they have no cognizance of the 1776. 
cauſe, not where there is only a defect of trial. —— 
There is another caſe fully in point to the ſame diſ- Furt. 
tinction; the name of it is, Ihe churchwardens of wy. By 
Market Boſwortb, verſus the rector of Market Boſworth, 
Hil. 10 Wa. 3. B. R. 1 Lord Raym. 435. J he libel, in that 
caſe was founded upon ciſtom which the defendant denied; 
and the decree was againſt the cuſtom: a prohibition was 

moved for, becauſe cuſtom or no cuſtom, is a matter tria- 

ble at law,andthis :ppearing on the libel, the court had no 
_ juriſdiction ; therefore prohibition ought to go, though 

after ſentence. But the whole court held the contrary. 

And the reaſon given is this; that the plaintiffs, having 
grounded their libel on a cuſtom, which would have 

been well grounded jf the cuſtom had not been denied, 
' ſhall not, after the cuſtom is found againſt them, pro- 

hibit the court from executing their ſentence. For the 

deſign of a motion for the prohibition is only to excuſe 

the plaintiffs from coſts. But ſay the court, there is no 

reaſon why they ſhould not pay them, ſince it appears 

they have vexed the defendant without cauſe: And 
therefore denied the prohibition. | 

The ſame reaſon holds here, as in that caſe. The 

defendant himſelf has alleged the cuſtom, and ſubmitted 

to trial ; therefore, there is no reaſon now why he 

ſhould have a prohibition to fave himſelf from the cots. 

We are all of opinion, that the cauſe ſhewn againſt 
the prohibition ſhould be allowed, and the rule diſcharg- 
ed. 55 | | | 


Per Cur. Rule diſcharged. 


3 | | Thurſday 
VEzRELST, Eſq; andSMIiTH verſus RAFAEL. May ad. 


| HE plaintiffs in this caſe were plaintiffs in mes Treſpaſs and 
upon a judgment of C. B. in an action of trel- falſe impriſon- 


paſs and falſe impriſonmept brought againſt them in that ment againſt 
Fro; one only 


court jointiy: but judgment was given againſt Verelſt on- found guilty : 
ly, Smith being found not guilty. - Zo Writ of error 
Mr. Buller had moved to quaſh the writ of error, be- in the name of 


cauſe it was brought by them jointly : whereas it ſhould _ _ 


have been brought by Verelſt only, againſt whom judg- ſtriking out the | 


| : name of the de- 
f the plaintiffs, had, on the fendant ho 


the writ of error, had judgment 
clOowW. 


ment was given. 

Mr. Fallace, on the part o 
other hand, moved for leave to amen , 
by ſtriking out the name of Smith; upon an affidavit 
wade by the officer, that it was 5s miſtake, and that the 
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Dempſey. 


n 


inſtructions left with him were to make out a writ of er- 
ror in the name of Verelſt only. 

Both rules now came on together : Mr. Wallace and Mr. 
Mansfield for the plaintiffs infiſted that this being a miſ- 
take of the Filazer was amendable under the ſtat. 5. 
Geo. 1 c. 13. and cited The Sword blade Company verſus 

2 drr. 892 as in point. | 
Mr. Dunning and Mr. Buller, contra, contended, that 
to ſtrike out the name of oneof the partics in this 
writ of error, would be to alter the caſe entirely, and 
make it in fact a ngww cauſe, That the only object of the 
motion to quaſh the writ, which not being agreeable to 
the original record, was clearly wrong. Beſides, the 


Nature profeſſes to be made to prevent delay; but if this 


were allowed, it would encreaſc the delay already uſed to 
keep the defendant out of his right. | 

Lord Mansfield. The ground upon which the appli- 
cation for quaſhing the writ of error in this caſe is 
founded, is, becauſe it does not agree with the original 
record. The reaſon why it does not agree with the re- 
cord, is owing to a blunder, which the officer fwears 
was made by his miſtake. What are the words of the 
act“? It recites that great delay of juttice has been 
occaſioned by defective writs of error, which, as the law 
ſtood at the time of the act, were not amendable : And 
then it enacts 3 . That all writs of error, wherein there 
4 ſhall be any variance from the original record, or other 


d defect, ſhall be amended.” Now here is a defe&,and that 


defect owing to the miſtake of the officer. In the caſe 
that has been cited from 2 Str. 892. the name of Mary 
Edwards was added by miftake: Here the name of Ri- 
chard Smith is ſo; therefore this caſe is exactly like that. 
The words of the act are general © other defes;” and 


therefore, if there were any doubt, they ought to be 


extended as far as pofſtible, becauſe it is for the furthe- 


rance of juſtice. 


Mr. Juſtice Aon, and Mr. Juſtice Willes concurred. 
Per Cur. Rule for amending the writ of error, ab- 
ſolute on payment of coſts; and tne rule for quaſhing 
the writ of error diſcharged. | | 
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Friday, 
CLAV V et aP, verſus HAYLEY efal. May, 3d. 


; A fraudulent 
N trover for a quantity of cloth, upon not guilty judgment and 
pleaded, the jury gave a verdict for the plaintiff, 1 
damages 2971. 16s. 10d. and coſts, ſubject to the opinion againſt credi- 
of the court upon the following caſe. tors, isnot in 
That a commiſhon of bankruptcy iſſued againſt V 11 dfelfan _— - 
liam Hloom on the fourth of December, 1775. Hs 
That the bankrupt being indebted to the defendant 
John Ceckran in the ſum of 60). for ſo much money ad- 
vanced by him to the ſaid bankrupt ; and the ſaid Fohn 
Cockran and the defendant James Bramble being ſecurity 
for the ſaid bankrupt by a note of hand for the ſum of 
1821. to the plaintiffs Cl/avey and another, andthe ſum 
of 36/. being actually due to the plaintiffs Clavey and a- 
nother, upon a note in which the faid deferiddnts 
Bramble and Cochran were joined as ſecurity for the ſaid 
bankrupt; he the ſaid bankrupt on the 18th of Novem- 
ber, 1775, executed a bond and warrant of attorney for 
confe ſſing judgment to the faid ramble and Cockran in 
the penal ſum of 558/. conditioned forthe n of 
2791. | 
That judgment was entered upon the 010 warrant of 
attorney the 23d of November 1775, and execution iſſued 
the ſame day marked to levy 2821. 16s. 
The queſtion was, whether this tranſaction conſtituted 
an act of bankruptcy ; and if the court were of opinion 
with the plaintiffs, then the verdict to ſtand. But if 
the court ſhould be of opinion with the defendants, 
then a nonſuit to be entered. 
Mr. T. Coæuper for the plaintiffs ſtated the queſtion to 
be, Firſt, whether the execution taken out in this caſe 
was not a fraudulent attachment within the ſtat. 1 Fac. 1. 
c. 15. ſect. 2. Secondly, whether it was not a fraudulent 
conveyance within another part of the fame ſection. 
Lord Mangfie'd. A fraudulent conveyance that con- 
ſtitutes an act of bankruptcy muſt be by deed. 
Mr. Cowper then confined himſelf to the firſt queſtion; 
and infiſted, that there being no deb? due in this caſe to 
the amount of the ſum for which the judgment was en- 
tered up, and the execution taken out, it was clearly a 
fraudulently procuring his goods to be attached within 
the words of the ſtat. 1 Jac. 1. c. 16. . ſe. 2. The words 
are, © any perſon uſing trade, Sc. who willingly or 
| frau- 
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HavYuizry et 


—— 


c fraudulently hath or ſhall procure himſelf to be ar- 


— 


* reſted,or his goods to be attached or /equeftered.” It will. 


be ſaid the word © attached is uſed in a technical ſenſe, 
and has reference only to certain cuſtoms in the. city of 
London, Hriſtol, and other places. But if ſuch a conſtruc- 


tion were to prevail, the whole policy of the bankrupt 


laws would be defeated; and the whole kingdom, exe 


cept thoſe few places, would be deprived. of the benefit 


of. ſuch clauſe. The words clearly mean, any mode by 
which a legal reſtraint is impoſed on the goods of a 
trader, by his wilful and fraudulent procurement. [here 


are no authorities on the ſubject, except Hoollen and 


others aſſignees v. Townſhend and others, before Lord 
Aangſteld about three years ago, where Lord Mangſield 
held, that procuring the execution to be brought into 
the bankrupt's houſe, was, within the meanins; of the 
ſtatute, à fraudulent attachment. Here nothing was 
due, therefore it was a clear fraud, and conſequently 
amounts to an act of bankruptcy. - — + ST 
Mr. Davenport, contra, was ſtopped by Lord. Mangel, 
it being a clear caſe. 2 e | 
Lord Mansfield. As to the point intended to hav 
been argued, whether this was not ſuch a fraudulent 


conveyance as conſtituted an act of bankruptcy; it 


might as well be argued, whether an eſtate to a man and 
his heirs is 4 fee ſimple or not. Te 
As to the other point, the queſtion is, whether this 


is ſuch an action as conſtitutes the crime of bankruptcy; 


Hilary 13 
Ges. 3. B. R. 


not whether it is fraudulent, and may be ſet aſide on 
that account. I do not remember the particulars of the 
caſe of Mollen v. Townſhend; but I think, in that caſe, 


there was another clear act of bankruptcy. In a ſubſe- 


quent caſe of Harman and others, affignees of Grey v. 
pot wood *, I did at firſt think attachment and ſequeſ- 


tration did not include executions. On a ſecond trial, 


Jexpreſſed myſelf as if attachment and ſequeſtration did 
include executions. But I was deſirous to have it ſettled; 


and after warts, upon argument, the whole court held it 


not to be an act of bankruptcy. | | 


All the bankrupt acts being in pari materia maſt be 


taken together. The fat. 1 Jac. I. c. 15. defines the 


different acts that conſtitute an act of bankruptcy, and 


amongſt others is the following, * any one who ſhall 
* willingly or fraudulently procure himſelf to be arreſt- 


© cd, or his goods, money, or chattels to- be attached 


© or /equeftered.” Now the word © attachment,” being 
coupled with * arreſts and ſequeſtration,” ſhews the le- 
gil ure meant that ſort of attachment, by which fuits 

| are 
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are commenced; and that they plainly had in view the 


cuſtoms of London, and other towns where that ſpecies Craver & af 


of proceſs is made uſe of. A ſequeſtration in London 
is a method of proceeding in an action of debt, where 
the party cannot be found, in which caſe, upon the ac- 
tion being entered, the officer goes to the warehouſe of 
the defendant where his goods are, and fixes a padlock 
on the door; and if the defendant does not put in 
bail in time, judgment is given againſt him, and his goods 
are fold in ſatisfaction. This ſtatute is followed by fat. 
21 7ac. 1. c. 19. which ſpecifics the different ſeeurities of 
creditors. It firſt enumerates all the common law ſe- 
curities, and then goes on thus: Or having made ar- 
« tachments in London, or any other place by virtue of 
« any cu/ffom there uſed,” and enacts, © that creditors 
« having ſuch ſccurities, unleſs ſerved and executed, 
6 ſhall not come in for more than a rateable part of 
c their debt, without reſpect of any penalty or greater 
«© ſum contained in ſuch judgment, ſtatute, recogni- 
c zance, attachment, or other ſecurity.” | | 

Therefore we adhere to the opinion given in Harman 
v. Spor eb, that a fraudulent execution, though it 
will not ſtand in the way of creditors, being void as 'a- 
gainſt them, yet does not of itſelf conſtitute an act of 
bankruptcy. EA „ 

Aon and Willes Juſtices concurred. | 

| Per Cur. Nonſuit to be entered. 


| WILKINSON qui tam verſus ALLOT. 

IN debt upon the ſtatute 21 H. 8. c. 13. for non-reſi- 
| dence, upon i debet pleaded, a verdict was found for 
the plaintiff, ſubject to the opinion of the court upon 
the following caſe. | | | 


That the defendant, Bryan Allot, clerk,was preſented 


verſus 


HAYLEY ef al.” 


Same day. 


The want of a 

parſonage bouſe, 
is no excuſe for 
the incum- 


inſtituted, and inducted to the rectory of Burnham St. bent's reſiding 
Mary's, otherwiſe Burnham Weſtgate and Ulple, in the out of the pa- 


county of Norfolk, in the year 1766, of the value of riſh. 


300l. per annum: That he had firſt a lodging, and at- 
terwards a ready-furniſhed heœuſe in the ſaid pariſh, un- 
til Michaelmas now laſt paſt, which he then quitted. 
That from time immemorial, there war not, nor 4s 
there any parſonage houſe upon the living. I hat- under 
theſe circumſtances, the defendant. ab/ented himſelf. from 
all reſidence on the ſaid living, and 2 


of December now laſt paſt, (being eight months), avizhawt 
ary other legal excuſe ; and did not. during the ſaid 


eight months, reſide in or near the ſaid living: but dur- 


m every parochial 


duty, from the 28th day of April, 1775, to the 28th day 
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verſus 
ALLOT. 


ing all that time appointed a proper and ſufficient curate, 
or curates, for all parochial duty of the ſaid defendant's 


church or churches belonging to the ſaid living, which 
curate or curates were reſident on the ſaid living. 
_ The queſtion reſerved was, Whether under all theſe 
e circumſtances, the ſaid defendant ſhallbe deemed guil- 
ec ty of wilful abſence, and non- reſidence, and. ſubject 
« to the penalties of the ſtatute 21 H. 8. c. 13. 

Mr. King for the plaintiff was beginning to argue, but 


Lord Mansfield called upon the counſel for the defen- 


dant to go on. | . | 

Mr. Partridge, for the defendant, recited the pre- 
amb] of the „at. 21 fl. 8. c. 13. and alſo the 26th 
ſection, from whence he argued, it was apparent that 
the objects of the ſtatute were of three kinds, 1, That 
the cure ſhould, be duly and regularly ſerved. 2dly, ] hat 
hoſpitality ſhould be maintained. 3dly, That the par- 
ſonage houſe ſhould be upholden and preſerved in a con- 
dition fit for the incumbent to live in. That theſe requi- 
fites had been complied with by the defendant, as far as 
lay in his power. As to the two firſt, it was expreſsly 


Rated in the caſe, that there was a ſufficient curate for 


all the parochial duty, &c. actually re/dent upon the 
living. In reſpect of the laſt, it was impoſſible in this 
caſe for the defendant to comply with it ; becauſe, from 
time immemorial there never had been any parſonage 
houſe in the pariſh. It would be abſurd, therefore, to 
talk of reſidence for the purpoſe of repairs, where there 


' was no houſe to repair. The caſes upon this ſtatute are 


very few: 6 Co. 21. b. Goodale v. Butler Cro. Il. 590. 
and Golde/dor. 169. S. C. The words in 6 Co. are ex- 
preſs to the point. It was agreed, that lawful impri- 


© ſonment without covin, is a good excuſe for non-re/i- 
& dency ; ſo, if there be not any parſonage houſe there.” Theſe 
caſes are excepted out of the act by conſtruction of law. 


In Law verſus Ibbetſon, Eaft. 11 Geo. 3. R. B. Lord 


Mansfield ſaid, „this caſe is extremely clear; becauſe 


e the defendant has abſented himſelf from his parſo- 


% nage houſe without any excuſe, and therefore is cer- 
ec rainly within the meaning of the act. It has been de- 
« termined, that if a par ſon lives in his pariſn, and lets 


cc his parſonage houſe, reſerving a chamber to himſelf, 


e he is yet ſubject to the penalty *: ſo, if he keeps his 


« houſe in repair, and fervants conſtantly Iive in it +, 


* Gro. El. Spo. ec he himſelf reſiding elſewhere ; for the reſidence muſt 


ta Brownlowg4 © be in the identical houſe : therefore, reſidence in the 
| | “ pariſh, even in a houſe of his own, is no excuſe. 


But if there is no parſonage houſe, he is excuſed altoge- 
| | thcr 


Eaiter Term 16 Geo. 3. NN. 


3 


*« ther} for upon a penal act, he cannot be proſecuted for 
« rehiding when there is no houſe to reſide in.“ Here, 
it is expretsly found, that there never has been any par- 
ſonage houſe ; therefore, the defendant is excuſed ; and 
he prayed judgment accordingly. 
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W 1LKINSON 


verſus 


ALLOTT. 
4 Fide 5 Burr, 


Lord Mansietd. The ſtatute of non-reſidence is a 2723. 


beneficical law; and, though © penal one, has received 
a itrict conſtruction againſt ſuch as have offended. | 
A clergyman with cure of fouls is bound, not only 
by the canon law, but in conſcience, to attend his du- 
ty in perſon if he can. By experience it was found, 
that neither conſcience nor canon law were ſufficient to 
bind the clergy to a due obſervance of their parochial 
duty; but they left it to be done by poor curates hired 
at {mall ſalaries. It would be a ſtrange argument to ſay, 


the.t perſons of that deſcription could poſſibly maintain 


the hoſpitality which the ſtatute had in view, and which 
ought to be kept up. | 

The fat. 21 [ſeni. 8. c. 13. was made to remedy this 
grievance, and the words are general; “ that every 
„ ſpiritual perſon, &c. thall refde in, at, and upon his 
6 benefice :” it does not lay in, at, and upon his par/onage 
\ houſe. The word benefice was indeed formerly uſed, to 
denote certain portions of land given by lords to their 
followers for their maintenance ; but now it is a general 
term for any eccleſiaſtical living or preferment. In this 
cate, the benefice is a parſonage or vicarage, and the ge- 
neral words uſed by the act might be ſatisfied by his re- 
ſiding any-wwhere upon the living. However, authorities 
as far back as the time of Elizabeth ſay, that that con- 


ſtruction does not anſwer the cud; but it muſt be a e- 


fiderice in the parſonage houſe. It is a remedial and benefi- 
cial law both for the pariſh and the ſucceſſor; and caſes 
have been deterrmined, where, though the parſon lived 


within twenty yards of the parſonage houſe, and tho” 


he had a ſervant who flept in it“, yet it was holden not to“ 2 Brownlow 


be a legal and ſufficient reſidence; 


It is true, the law fays, that in all reſtrictions impoſed, 


impoſſibility is an excuſe ; but then it muſt be performed 
cy pres. If there has been no parſonage houſe from 
time immemorial, it is moſt certain that the parſon can- 
not live in it. What then? The next thing to be done 
is, to come as near to it as he can: He muſt live ſome- 
where in the pariſp. His conſcience obliges him to do ſo. 
The canon law requires it, and this ſtatute enforces 
the obligation under a penalty. It is ſaid, that in Law 


verſus Ibbetſon, I did ſay, © that if there was no parſo- 


ie nage houſe, the parſon might reſide where he pleaſ- + Fide s Burr. 
«ed+;” but it is clear that muſt mean ſomewhere in the 2322, where 
Lord Mansfield ſays, If there be uo hon ſe, theu iuceed he may reſide 2 Ler- he vi, 


provided it be within the parijb 0 
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1776. pariſh. Any other con ruction would be a ſhameful 
| evaſion of the ſtatute. Here, there is no parſonage 
Wikgixnsox houſe; but the want of a parſonage houſe is no excuſe 


= for reſiding out of the pariſh entirely; and therefore 
LOT, a * 
there muſt be judgment for the plaintiff. 
Alien and Wiles Juſtices concurred. 8 
1 | | Judgment for the plaintiff. 
Monday, - CADOGAN ef al verſus KenNeT Eſq; ef al. 
'May 6th. * 5 Fe 8 : 
One being u- T TPON ſhewing cauſe why a new trial ſhould no: 
Abel, by get. I be granted in this cafe z lord Mansfield reported 
tlement before 


marriage, in as follows: T9 8 | 
conſideration of This was an action of trover brought by the plaintiffs, 
3 who are the truſtees under the marriage ſettlement of 
his — — Lord Montfort, againſt the defendant Mr. Kennet, who 
on, which was is a judgment creditor of Lord Montfort's, and the other 
ſuppoſed tobe defendants, who are ſheriffs officers, to recover certain 
e FEY goods taken by them in execution under af. fa. At the 
debt at that trial the plaintiffs proved Lord Montfort's marriage ſet- 
time; conveys tlement, by which it appeared that the goods in queſ- 
all his real ef. tion, which were the houſehold goods belonging to lord 
tate, and like- of IN. pt g : 55 . 

wiſe his Bone. Montfort, at his lordſhip's bouſc in town, and which 
bold goods (his were very minutely particulariſed in a ſchedule annexed 


real eitate alone to the ſettlement; were all conveyed to the plaintiffs, as 


. ade. Truſtees, for the uſe of Lord Montfort for life, remain- 


quate ſcttle- der to Lady Montfort for her life, remainder to the 
ment). in friſt firſt and other ſons of the marriage in ſtrict ſettlement. 

for himfelf for One of the witneſſes proved, that at the time of the 
life, remainder 2 3 Pale: a. | 

to his wife for ſettlement being made, it was known Lord Montort was 
life, remainder in debt: but he thought the fortune of the lady he was 
to his firſt and to marry, which amounted to 10,000/. was amply ſuf- 
N * fi cient to pay all the debts he owed at that time, and had 
ment. The lady no idea of diſappointing any creditor. That Mr. Keu- 
* __ of net was a creditor of lord Montfort at the time of the ſet- 
Firemen? was Llement. That Lady Montfort was a ward of the Court of 
approved of by Chancery; and the reafon for including the houſehold 
the Maſter, and goods in the ſettlement was, becauſe it was thought 
the goods enu-\] grad Montfort's real eſtate was not of itſelf ſufficient to 
e tay 4 make'a proper and adequate ſettlement. It appeared 
after the mar alſo that the ſettlement was referred to a Maſter in 
riage,continued Chancery, who approved of the ſettlement, and the in- 


in poſſe ion of . 1 | mo 
the goods; after ſerting the houſehold goods for the reaſon above-m 


which a creditor. tioned. 


et the time of be At the trial, I inclined to think, that the ſettlement 


ſettlement, hab. being made under a treaty; with the Caurt of Chancery, 


ing obtained whe + : nite Ly 
judgment, tookthem in execution. Held, the ſettlement. was good againſt creditors, 5 
the truſtees entitled to the poſſeſſion of the goods. But if A. had let the houſe ready ar 5 
niſhed, the defendant XK. during A's life, would have been intitled to an appointment 
the rent. And there having been a /a/e of part of the goods in thiscaſe, it was by co : 
ſent agreed, that the value ſhould be veſted in the funds on the ' truſts of the —— h 
and the intereſt during A's life, paid to the deferidant X. The reſt of the goods We 
ordered to be ſpecifically delivered. 5 


22 
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and approved of by the Maſter, was a bond fide tranſacti- 
on, and that the poſſeſſion of Lord Montfort was not 
fraudulent, becauſe it was in purſuance, and in execution, 
of the truſſ. | WNT 
The jury found a verdict for the plaintiff, damages 
17. and if the court ſhould be of opinion with the plain- 
tiffs, then the goods were to be delivered ſpecifically. _ 
Mr. Wallace and Mr. Davenport, in ſupport of the 
new trial, infiſted, that the ſettlement itſelf was a fraud, 
and the poſſeſſion by Lord Montfort the ſtrongeſt evidence 
poſſible of an intention to deceive creditors. That the 
fact of Lord Montfort's debts being made known to the 
truſtees, was no ground for excepting this caſe out of 
the general rule : On the contrary, they oughtin that caſe 
to have ſeen that Lord Montfort did not meddle with 
the fortune brought him by Lady Monrford ; but ſhould 
have had that ſum inveſted in them for the purpoſe of 
diſcharging the debts due at that time. That this was 
the common caſe of a debtor making a beneficial truſt 
for himſclf.—That Lord Montfort might have diſpoſed 
of the goods during his lifetime; and-confequently, as 
againſt him at leaſt, they were not protected from an 
execution at the ſuit of a fair creditor. They compared 
this to the caſe of a trader felling his goods, continuing 
in poſſeſſion, and afterwards becoming bankrupt ; and 
cited 3 Co. 80. Tawine's caſe. 5 , 
Mr. Dunning, contra, did not diſpute the doctrine 
laid down in Twine's caſe, and admitted, that viſible 
poſſeſſion was a ſtrong circumſtance, in all caſes, of 
fraud. But he inſiſted the poſſeſſion in this caſe was not 
tor any purpoſe of fraud, but conſiſtent with and a ree> 
able to the truſt. He agreed that Lord Montfort in- 
tereſt was not protected, but contended the intereſt of 
Lady Montfort was protected: That the tranſaction was 
manifeſtly bond fide, and without the moſt diſtant inten- 
tion to defraud, and therefore, the plaintiffs were enti- 
tled to recover. DOE SA Fork 
Lord Mansfield. The queſtion in this caſe is, whe- 
ther the plaintiffs, who are ' truſtees under the marriage 
ſettlement. of Lord Montfort, by which the houſehold 
goods in queſtion are ſettled as heir Iooms with the houſe 
in ſtrift ſettlement, and ſpecifically enumerated in a 
ſchedule annexed to the ſettlement, ſo as to avoid any 
fraud by the addition or purchaſe of new; whether, 
the truſtees are entitled to the poſſeſſion of theſe goods 


againſt the defendant Mr. Kennett. 55 
The defendant has taken the goods in execution; and 
it is not diſputed that he is a fair creditor. But the 
plaintiffs bring this action as truſtees under the mar- 
riage ſettlement, and the queſtion is whether they are, 

Wwainſt the Vndant, entitled to the poſſeſſion oł 
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Cabo 
verſus 


KunnarTtrT. 


* Vide infre, 
Doe v. Ros: - 
edge. 


theſe goods for the purpoſes of the truſt. —I have 
thought much of this caſe ſince the trial, and in every 


light in which I have conſidered it, I have not dn able 
to raiſe a doubt. . 


The principles and rules of the common law, as now 
univerſally known and underſtood, are fo ſtrong againit 
fraud in every ſhape, that the common law would have 
attained every end propoſed by the ſtatutes 13 Eli c. 5. 
and 27 El. c. 4. The former of thefe ſtatutes. relates to 
creditors only ; the latter to purchaſers, Theſe ſtatutes 
cannot receive too liberal a conſtrucſion, or be too much 
extended in ſuppreſſion of fraud. 

The Pat. 13 El. c. 5. which relates to frauds againſt 
creditors, dre © that no act whatever done to defraud 


n creditor or creditors ſhall be of any effect againſt 


« fuch credito or creditors.” But then ſuch a conſtruc- 
tion is not to be made in ſupport of creditors, as will 
make third , perſons ſufferers. Therefore, the ſtatute 
does not militate againſt any tranſaction bend fide, and 


- where there is no imagination of fraud. And ſo is the 


common law. But if the tranſaction be not bond fide, 
the circumſtance of its being done for a valuable conſide- 


ration, will not alone take it out of the ſtatute. . I have 


known ſeveral cafes where perſons have given a fair and 
full price for goods, and where the poſſeffion was actually 
changed ; yet being done fur the purpoſe of defeating 
creditors, the tranſaction has been held fraudulent, and 
therefore void. 

One caſe was, where there bad been a "ORE in the 


Court of Chancery, and a ſequeſtration. A perſon, 


with knowledge of the decree, bought the houſe and 
oods belonging to the defendant, and gave a full price 
r them. The court ſaid, the purchafe being with a 
manifeſt, view to defeat the creditor, © was fraudulent ; 
and therefore, notwithſtanding a valuable conſideration, 
void.—So, if a man knows of a judgment and executi- 
on, and, with a view. to defeat it, purchaſes the debtor's 
. goods, it is void: becauſe, the W is iniguitouss. It 
is afliſting one man to cheat another, which the law will 
never allow. There are many things which are conſi- 
dered as circumſtances of fraud. The ſtatute ſays not 


a word about ffn. But the law ſays, if after a ſale 


of goods, the vendee continue in poſſeſſion, and,appear 
as the vi/b/e owner, it is evidence of fraud; becaufe, 
goods pais by delivery: But it is not fo in the caſe of 
leaſe, for that does not pals by deliyery. 
be Hat. , 27 El. c. 4. does not go to 2720. untar. con ver- 
Ances merely. as being voluntary, but to, ſt uch as are Hun- 
dulent *. A fair voie f conv evance may. be £00 
againſt creditors, notw al Nardi: 29. its being volun! bY FYs 
fc 
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The circumſtance ot a man being indebted at the time of 
his making a voluntary conveyance, is an argument of 


fraud. The queſtion in every caſe is, whether the act 


done is a bond fide tranſaction, or whether it is a trick 
and contrivance to defeat creditors. If there be a con- 
veyance to a truſtee for the benefit of the debtor, it is 
fraudulent. The queſtion then is, whether this ſettle- 
ment is of that ſort. It is a ſettlement which is very 
common in great families In ville. of great eſtates, 
nothing is ſo frequent as deviſes of part of the per- 
ſonal ęſtate to go as hein looms. *: For inſtance, 


At the laſt ſittings in Middleſex in Trinity Term, 177, the following 
caſe aroſe upon the will of the late Lord Foley, and was tried before Lord 
Mansfield at Weſtminſter. The name of it was Foley and another againſt 
Burnell and another, ſheriffs of Midd/eJex. It was an action of trover 
brought by the plaintiffs, who were truſtees and executors under the 
late Lord Foley's will, againſt the (defendants, to recover a certain 
quantity of vine, linen, and china taken by the defendants in execution, 
at the ſuit of a creditor of the preſent Lord Foley, the late Lord Foley's 
eldeſt ſon, Upon not guilty pleaded, the caſe at the, trial appeared to 
be as follows: Thomas Lord Foley by will dated tgth' June, 1777, and 
by a codicil dated the 17th of September following, deviſed' all his real 
eſtates in ſeveral counties to the plaintiffs for a term of 990 years, and 
ſubject thereto, to his eldeſt ſon Thomas Felcy for life, with remainder 
to his firſt and other ſons in ſtrict ſettlement. Remainder to his ſecond 
fon Edvard Foley for life, withremainder to his firſt and other ſons in 

ſtrict ſettlement. Remainder to Andrew Foley one of the plaintiffs, 
with remainder to his firſt and, other ſons in like manner; with remain- 
ders over. The truſts of the term were to receive the rents and profits, 
and thereout, according to their will and pleaſure, 'to allow the two 
ſons Thomas and Edward, yeariy and every year, any ſum or ſums of 
money not exceeding in the whole the ſum of ho in any one year, till 
luch time as the debts of his ſaid two ſons ſhould be diſcharged ; but 
ſo as his ſaid two ſons ſhould have noeftate or inter in the rents and pro- 
fits ofthe ſaid premiſes. And then the teſtator, after providing for the diſ- 
charge of his ſaid ſons debts, deviſed as follows: Alſo I give and be- 
* queathall the ſtandards, fixtures, houfbo!d good:,urplements, and houſbold 
furniture, pictures, tapeſtry, gold and ſilver plate, china, porcelaine, 
„ glaſs, ſtatues,” buſts, libraries, andbooks, which ſhall be in the faid 
* ſeveral capital meſſuages, called Sto, ' Great Milley, and Foley Houſe, 
to be held and enjoye1; by the ſeveral perſons-who fron time to time 
** ſhall \ ſucceſſively and, reſpectively be entitled to the uſe and poſ- 
« fellioa of the ſame houſes reſpectively, as and in the nature of heir 
* looms, to be annexed to, and go along with, ſuch Avuſes reſpectively 
* for. erer, „ Mlle rents n L 

At the death of the teſtator there was a confiderable quantity of wine, 
linnen, and cbnain Foley Houͤſe. 2 

The truſtees under the will of Lord Foley, permitted his eldeſt ſon 
Lord Foley and his family to live in Foley Houſe rent free; ſent him 
the key of the wine, and Lady Foley the ka of the linen and china; which 


they accordingly uſed as they liked, and continued in poſſeſſion of, till 


they were taken in execution by the defendants in this action. Upon 
the execution's coming into the houſe, the plaintiffs gave notice” to the” 
ſheriff that part of the wine, linen, and china, ſpecifying the particulars; 


of each, belonged to them as the truſtees and. executors under the 
late Lord Foley's will, and demanded them to be delivered up; which 


was refuted. | 
The jury at the trial found a verdict for the plaintiffs, to the ampunt 
of the wine, linen. and china, taken in execution; and the defendants 
acQuielicd withou moving for a new trial. EY” 
. WM 4 Tc 
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CADOGAN 
wierſus 


RrNNRTr. 


the deviſe of the Duke of Fridgewater's — —The 


old Duke of Newcaftles plate. 8o in marriage ſettle- 
ments, it is very common for libraries and plate to be 
thus ſettled, and for chattels and leaſes to go along 
with the land. If the huſband grows extravagant, 
there never was an idea that theſe could afterwards be 
overturned. If this court were to determine they ſhould, 

the parties would reſort to Chancery. We come then 
to the circumſtances of the preſent caſe, which are ve- 
ry ſtrong. There is not a ſuggeſtion of any intention 
to defraud, or the moſt diſtant view of diſappointing 
any creditor. The very object of the marriage ſettlement 
was, that the lady's fortune might be applied to the diſ- 
charge of all Lord Montfort's debts: the amount of this 
fortune was 10,000/. and was thought fully ſufficient 
for that purpoſe. Beſides this, it is a ſettlement approv- 


ed by a Maſter in Chancery and the Great Seal could 


have no fraudulent view. But it appears further, that 
the reaſon why the. goods were inſerted was, becauſe 
the ſettlement of the real eſtate alone was thought in- 
adequate without them. Clearly, therefore, it was no 
contrivance to defeat creditors, but meant as a proviſion 
for the lady if ſhe ſurvived, and heir looms for the eld- 
eſt ſon. 

An' argument, kbinever) is drawn frown the poſe fen, 


as 2 ſtrong circumſtance of fraud: but it does not hold 


in this caſe. It is a part of the rruf that the goods 
hall continue in the houſe; and for a very obvious rea- 
fon : becauſe, the furniture of one houſe will not ſuit 
another; and it was the buſineſs of the truſtees to ſee 
the s were not removed. 

If Lord Montfort had let his houſe with the furniture ; 
or if the rent could be apportioned, the creditors would 


be entitled to the rent; but they have no right to take 


the goods themſelves: The poſſeſſion of them belongs 
to the truſtees, and the abſolute property of them is now 
veſted in the eldeſt ſon. 

I expected an authority; but though ſuch ſettlements 
are frequent, no caſe has been cited to ſhew they are 
fraudulent. ; How common are ſettlements of chattels, 
and money in the ſtocks: can there be a doubt but they 
are good? Yet the creditors would be entitled to the di- 


_ vidends during the intereſt of the debtor. Here, there 


was clearly no intention to defraud, and there is a good 
conſideration; Therefore, Iam of opinion it could not 


'be left to the jury to ang the fettlement fraudulent, mere- 


ly 
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ly becauſe there were creditors. 'The goods muſt now 1776. 
be kept ia the houſe for the benefit of the ſon. —— 

Afton Juſtice. I am of the ſame opinion. Wille Juſ. Canocan 
| tice, I am of the ſame opinion. | 

Per Cur. Rule for a new trial diſcharged. 

Lord Mansfield. Ihe goods and furniture that have 
not been ſold are to be delivered ſpecifically. As to 
_ thoſe which have been ſold, let any indifferent perſon 
put a value upon them; the value to be paid by Mr. 
Kennett, and the amount veſted in government ſecurities 
at 3/. per cent. upon the truſts of the ſettlement z the in- 
tereſt to be paid to Alderman Kennett during Lord 
Maontfort's life. And as to all the goods which are not 
included in the ſchedule, they belong to the defendant 
under the execution. N. B. This was conſented to at 
Ni Prius, in caſe the court ſhould be with the plaintiffs. 
upon the general queſtion. h 5 


MarTYN verſus HIND. N 
7 P ON ſhewing cauſe why a new trial ſhould not if a rector give 
be granted, the caſe as it appeared by the report 4. B. a title to 
was to this effect. The action was an action brought by —— — 
the plaintiff againſt the defendant, who was the rector him I 
of St. Ann's I eftmifter, to recover a ſum of money due his church, pro- 
from him to the plaintiff, for officiating as his .curate. — _ 
The declaration conſiſted of ſeveral counts. The third, continue him 
count, on which the verdict was taken, ſtated as follows: in the office of 
« Arid whereas alſo the ſaid Richard at the time of the curate, fill ether- 
e making the promiſe and undertaking hereinafter next 7,9 p kali 
«c mentioned, Was, and from thence always hitherto prefer ment, 
* hath been, and ſtill is rector of the faid pariſh church unleſs lawfully 
of St. Ann Weſtminſter in the ſaid county, to wit, at — 3 
„% Meſtminſter in the ſaid county, and the ſaid Richard 3 
40 being ſuch rector as aforeſaid, by a certain inſtrument wards remove 
«in writing, ſubſcribed by and with the proper hand of him without 
e the ſaid Richard, bearing date the 13th of February LI 
1769, at MWeſtminſter aforeſaid, he the ſaid Richard arrear, A. B. 
et undertook, and to the ſaid Thomas then and there may maintain 
« faithfully promiſed to retain, and continue the ſaid 4 ung AY 
46. Thomas to officiate in the ſaid church, until he ſhould be as + "hip is 3 
60 otherwiſe provided quith ſome eccle gaſtical T preferment, an ecelefraſtical 
“ unleſs by fault by him committed, he the ſaid Thomas 1 
* ſhould be /awwfu/ly removed from the ſame; and to pay — 5 
him the ſum of fifty guineas a year during that time. ſuch title. 
„And the ſaid Thomas in. fact ſays, that although he is 
not yet provided with any other eccleſiaſtical prefer- 
ment, nor has been lawfully removed from the ſame 
ö | | « church, 
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«© church, or officiating therein, yet the ſaid Richard, 
not regarding, &c.—Plea non afſumpfit. Verdict for 
the plaintiff. At the trial, the plaintiff, in order to 
prove the defendant's undertaking, gave in evidence the 
following certificate directed to the bithop of London on 
the plaintiff's being ordained prieſt. . a 

© 'Thefe are to certify to your lordſhip, that J Richard 
« Hind, rector of St. Ann's il eflminſter, in the county 
« of Middleſex, and your lordihip's dioceſe of London, 
do hereby nominate and appoint the Reverend Thomas 
«© Martyn, to perform the office of curate in my church 


« of St. Ann aforeſaid; and do promite to allow him 4 


« yearly ſum of fifty guineas for his maintenance in the 
% ſame, and to continue him to officiate in my ſaid 


«© church, until he ſhall be otherwiſe provided of ſome ec- 


* clefiifiical preferment; unleſs, by any fault by him com- 


© mitted, he ſhall be lawfully removed from the fame. 


And IJ hereby ſolemnly declare, that I do not fraudu- 
« lently give this certificate to entitle the ſaid Thomas 
% Martyn to receive holy orders, but with a real intention 
** to employ him in my ſaid church according to what is 


before exprefied. Witneſs my hand this 13th day of 
em BS. OE | 


e Wy * February 1769. R. Hind.” * 


* 2 


A 4 4 


=_y 


* 


On the part of the defendant, two ſeveral notices 
VvVere produced from him te the plaintiff; one dated 26th 
of November, 1774; the other dated June 16th, 1775, 
d4irecting him to quit the curacy: The laſt of which was 

iy theſe words. Dr. Hind hereby gives notice to Mr. 
Martyn to quit the curacy of this pariſh on the 26th 


Hof next month, agreeably to a former notice given to 
him on the 26th of laſt November.” - They alſo pro- 


. * 


duced an appointment of the plaintiff to the "readerſhip 
of the pariſh in June, 1969, of the value of 30l. per annum. 


In reſpect of this office, it appeared, by the entries in 


4 


the pariſh books, that from the year 1718, a reader was 


eee 0 ſupported by the will of a Mr. Biſbep out of the profits of 


ſome leaſehold premiſes,' until the year 1734: from 


which time, the reader was ſupported by order of the 


divine fervice. 


weftry, and ar their 4vill, out of monies allowed the 


cChurchwardens in their accounts. That the reader was 
appointed by the veſtry; but no traces could be found of 
any appointment prior to the year 1718. That the duty 
of the plaintiff, as reader, was to read prayers on ſuch 


days as the parſon of the pariſh was not uſed to perform 


; \ Pr 2t; 


wade” ns 
” 


Mr. Dunning and Mr. Buller, who ſhewed cauſe; inſiſt- 


ed that a readerſhip was no eeclefieſlical preferment. That 


according to Dr. fir» in his third volume of 1 


. 


. 


4 
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cal law, the office began in the third century; and was 
one of the five inferior orders in the Romiſb church. 
That in the Greek church, they were appointed by or- 
dination: But in the Latin church, ordination was not 
neceſſary. That in Hales, in many parts of England, 
and in colleges, perſons officiate as readers, who are 
not even in orders. That in this pariſh there was no 
reader till 1718; and though at that time a fund was 
appointed ſufficient to ſupport it during a certain peri- 
od, it was now an office determinable at the will of the 
' pariſhioners ; and therefore could not in any light be 


conſidered as preferment within the meaning of the ti- - 


| tle. If fo, the remaining cbjectien was, that the title it- 
{elf was only an engagement to indemnify: the ' biſhop, 
and no promiſe or undertaking to provide for the plain- 
tif. As to that, they inſiſted, that by the terms of 
the inſtrument it was clearly a certificate of the plain- 
tiff's appoiutment to the. office of curate in the defen- 
dant's church; a promiſe to allow him fifty guineas 
ger annum; andan expreſs undertaking to continue him 
in the office till otherwiſe provided for. Added to 
which, it contained a ſolemn declaration that the defen- 
dant did not mean it as a mere title to the plaintiff to 
enable him to ohtain prieſt's orders 3 but to give him a 
permanent intereſt, determinable only in two events, 
neit her of which had taken place; namely, his being 
provided with ſome eccleſiaſtical preferment, or being 
lawfully removed for ſome fault. That if it was not 
meant as a 7itle, it could be no indemnity to the biſhop; 
and therefore there was no ground for ſuch objection. 
To ſhew the conſideration was a good and ſufficient 
ground for the promiſe alleged, they relied on Dutton 
verfus Poole, I Ventr. 318.332. : 
Mr. Wallace, Mr. Mansfitld, + and Mr. Davenport 
contra, for the defendant, contended: iſt. That this cer- 
tificate was no — or undertaking on the part of the 
defendant, to employ the: plaintiff as his curate; but 
intended merely as an indemnity to the biſhop againſt the 
proviſions of the 33d canon: by which; every biſhop, 
Who ordains a parſon without a title, is obliged to main- 


tain ſuch perſon at his own expence. That this was the 


object of both parties at the time, was apparent from the 
certificate being ſent to the bifhop, kept in his cuſtody, 
and produced at the trial by his ſecretazy. By the 


terms of it, the contract was with the b:/9p only 3 and 8 


if he had brought an action, ſuggeſting a damage ſuſtain- 
ed by the plaintiff's being without preferment, the acti- 
on would have lain. Beſides, in all contracts, the obli 
gation ought to be reciprocal. Bat here the plaintiff 
might have quitted the-curacy at his pleaſure. 111 

| 10 
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1776. They objefhed tent the phinti had no . * the 
— biſhopto officiate as curate; and fuppoſing he had, ſtill | 
Marr he was removeable at pleaſure : Therefore could „ | 
_ maintain this action. To this point, were cited, 2 Salk. 
S086. Bunbury 273. 2 Vez. 427. Ney. 15. #Hott v. 
Sir Edward Brabalon, 3dly. That the appointment of 
the plaintiſf to the readerthip of St. Ann's, at a falary of 
3ol. per annum, was an eccleſiaſtical preferment. "That 
& duty of the reader in this caſe was nat ſuch as a 
layman could perform, but required the whole of the 
divine ſervice to be read, and that he ſhould aſſiſt in the 
adminiſtration of the ſacrament-: And cited 3 Barn. 
Ec. Law. tit. Ordination. p. 24. 
Lord Mansfield upon the argument faid ; this i is a ge- 
neral queſtion, and quite new. It does not turn upon a 
diſtinction between perpetual curates and genera} or tem- 
rary curates. There is a diſtinction between curates 
licenſed, and curates not licenſed. If not licenſed, they 
are removable at pleaſure. But if licenſed, they are on- 
ly removable ſub modo; for inſtance, by the conſent of 

+ the biſhop; or where the rector does the duty himſelf. 

: But the great point in this caſe is, what is the import 
of the obligation which a- perſon comes under, by giv- 
ing ſuch a title to the biſnop: Whether it is a jus gucſtum 
an the curate, {d as he can oblige the . to make 
good the ſalary to him, according to the terms of the 
. certificate. As to the plaintiff's not having a licenſe in 
8 this caſe, it is true the biſhop has not licenſed him in 
farm, dati! he d e and in effect licenſed him, 
by rectiving his It is a matter of e 
| and therefore we will think of it. 

|; ao SHINY 31: 40 IIS Cur: . FAY | 
eee on this day, Lord e e the 

opinion of the court 4s follows. 

This is an action brought by: the plaintiff, a3 curete 
of the defendant,” who” is rector of the pariſh of St. 
Aun u Wiftminſter,, to recover à ſum of money due to 
him for his falary or ſtipend: His Lordſhip ſtated the 
third count — 2 which tlie verdict was taken - the ti- 

tle for the plaintiff s having prioſts orders, and ce 
iotinos to quit“; and then proceeded thus 
p54 It has been argued, that this was a reaſonable hotice 
1 to the plaintiff, ſuppoſing Dr., Hind could remove him 
at: his pleaſure. - The defendant employed another cu- 
rate. It was admitted that the plaintiff was always rea- 
dy to perform the duty of curate; and the defendant 
engaged to admit this, to avoid. ny cn \beryoen 
An t the: ee N i _ 
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At the trial, a defence was attempted, viz ; that the 


plaintiff was lawfully removed for faults by him commit- 


ted, and imputations were thrown upon his life and man- 
ners; and evidence offered to prove the irregularity of 
his conduct; but I would not ſuffer them to go into any 
criminal charge againſt the plaintiff; Becaute I thought, 
in the firſt place, that the defendant ought in that caſe 
to have complained to the biſhop, and obtained his ſen- 
tence, or judgment, or direction in a formal, or at leaſt 
in a ſummary way : And ſecondly, if the defendant could, 
without applying to the biſhop, have removed the plain- 
tiff for a cauſe, ſubje& to the opinion of this or any 
other court, as to the ſufficiency of ſuch cauſe of re- 
moval ; he ought to have given the plaintiff notice of it. 


But in the notices given to the plaintiff to quit, he ſpe- 


cifies no fault or objection, but grounds them on his 
mere will and pleaſure. It did not appear by the evi- 
dence, that he had ever hinted to the plaintiff, what was 
now by ſurpriſe offered to be laid to his charge; ſo that 
he could not poſſibly be prepared to make any anſwer 
to the charge. This objection of mine to the enteri 
into proof of ſuch a charge, has not been complai 
of, nor mentioned by counſel; nor has any mation 
been made for a new trial, in order to let the defendaat 
into that evidence. But I think fit to take notice of it, 
becauſe I have heard of it; and wiſh the grounds upon 
which this cauſe. is determined may not be miſappre- 
hended. Upon full conſideration we are of opinion, 
that it was right not to ſuffer the defendant, under theſe 
circumſtances, to juſtify the removal of the plaintiff, by 
an accuſation produced for the firſt time at the trial of 
the cauſe. And therefore, I deſire it may be underſtood, 
that whatever the deciſion of the preſent cauſe. may be, 
we do not proceed upon any ground that ſuch à curate 
as this may not be removed by the biſhop ; ox den that 
if a miſbehaviour is preciſely notified to him, as; the 


_ conſe af. his cemorel.. the refhn man cat - 


by that cauſe, if it be true in fact and ſufficient in law. 


That ground is ſtill open, and may be inſiſted upon in | 


caſe o 1 1651 H Sora 
After over-ruling this attempt, tha cauſe, being gene- 
ral, and new in We/tminfler Hall, I deſired to ſave it for 
the opinion of this court; and the jury gave à verdit᷑t 
for the plaintiff, ſubject to that opinion. e 


another action. 


0 , 


and a contra or engagement with, the bi/bop, to indem 
_ "ify him from maintaining the plaintiff; but is no pro- 


Three objections are made to the plaintiff's recovering 
in this action. Firſt, that the promiſe is a promiſe to, 
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196, no nen no ee with the plaintiſt, and 
therefore gives him no right to ſue.— The ſecond objec- 
tion is, that the plaintiff is not /icenfed by the biſhop.— 
The third objection is, that the plaintiff, on the 26th 
of June, 1769, was appointed reader of extra prayers in 
this pariſh church, at the hours of 11 and 4 o'clock, 
at a falary of 300. a year to be paid by the churchwar- 
dens, and charged in- their accounts. This, the defen- 
dant ſays, is an ecclefiaſlical preferment, and confequently, 
that the defendant, from that day, was not obliged to 
continue the plaintiff as his curate. " 
As to the „irt, whether the plaintiff can maintain any 
action, it will be neceſlary to examine and confider the 
nature of the title, and the nature of the certificate to 
the biſhop. In the canons of 1603, by the 33d canon, 
there is this proviſion “ It has been long ſince pro- 
ce vided by many decrees of the ancient fathers; that 
none ſhall be admitted either deaton or prieſt, who 
« had not firſt ſome place to exerciſe his function in: 
« According to which examples we do ordain, that 
«© henceforth no perſon ſhall be admitted into facred 
* orders, except he hall at that time exhibit to the 
45 biſhop, of whom he defireth impoſition of hands, a 
264 preſentation of himſelf to fome eccleſiaſticul preferment, 
„ then void in that dioceſe: Or hall bring to tlie faid 
; 68 biſhop à true and undoubted certificate,” that either 
« he is provided of ine church wvithir 'the Jed dioceſe, 
<< where he may attend the cure of ſouls; or of ſome 
-& miniſter's place vacant in the cathedral church of that 
hand dioceſe; or in ſome” other collegiate church therein 
1 alſo ſituate, where he may execute his miniſtry,” Ec. 
«And if any bithop ſhall admit any perſon into the mi- 
e niftry that hath none of theſe titles, as is aforeſaid, 
M7 — ſhall keep and maintain him with all things 
705 neceflary, till he do ee him to ſome eccleſiaſtical 
4 living,” 
This ſhews, chats by the general canon Jaw, it 3s not 
barely neceſſary, that a man, to be ordained, ſhould 
"have à maintenance; but that he ſhould likewiſe have, 
within the dioceſe, ſome church where he may exerciſc 
his miniſterial function: For that is the ground upon 
which the biſhop is entitled to ordain; and if the cure 
is in another dioceſe, the biſhop offends by ordaining him 
without ſpecial letters dimiffory for that purpoſe. Vide 
Gies Commentary upon this title, page 162-3. 
It muſt therefore be a church or place within the dioceſe 
' where he may exerciſe his function; and this proviſion I 
take to be older than the penalty upon the biſhop for 
that began in * Fear 1200. 


- 
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What then is the biſhop to be informed of, before 


he ordains? That the perſon to be ordained has, in the , - 
MazTYN 


dioceſe, ſome benefice, church or curacy as in the canon 
abovementioned. When the biſhop is certified of this, 
he is liable to no penalty; and if, after ſuch certificate, 
the clergyman, who is ordained, quit rhe curacy, or be 
unjuſtly removed, the biſhop is not in fault. He is only 
liable, in cafe he ordains without ſuch certificates |." 
In the next place, what is the' operation of the certi- 
ficate? It is not a contract with the biſhop to indemnify 
him: But a certificate and afſurance to the biſhop of a 
matter of fact: That ſuch a one has appointed the per- 
ſon named in the certificate, to'be curate of 'his pariſh ; 
that he undertakes t.* pay him a certain ſalary, and that 
he will continue him in the curacy till he is: otherwiſe 
provided. It is difficult to raiſe a queſtion, when the 
mere ſtate of the certificate itſelf makes the caſe plainer 
than any argument can do. It is no indemnity to the 
biſhop, or any thing like it. It is no promiſe to, or 
contract with him, but merely an information of a mat- 
rental , , Ar 
As to the caſe of Dutton verſus Poole, 1 Ventr. 318. 
332. it is matter of ſurpriſe, how a doubt could habe 
ariſen in that caſe. It was a promiſe to the father by a 
perſon in remainder, that if he would leave ſo much 
wood;ſtanding, he would pay his daughter 1000). the 
value of the wood which the father had intended to cut 
down. The daughter, upon the father's death, brought 
an action for the 1000. and the court held ſhe was en- 
titled to bring the action. And upon error, the judg- 
ment was affirmed. But this caſe is infinitely; ſtronger ; 


for it is in no poſſible reſpe& a promiſe, but merely a2 


matter of information to the biſhop: The contract is 

with the curate. Therefore, there is no ſhadow of ob- 

jection to the plaintiff's maintaining this action. 
The 2d objection is, that the plaintiff is not licenſed hy 


the biſhop.—Within the true intent and meaning of the 
canon law he ir licenſed by the biſhop; for he has - 
dained him on th title. If ſo, the biſfiop has ſolemnly 
approved uf his being the curate of this church. It is 
the very foundation and title of the ordination; and 
therefore he is licenſed to all intents and purpoſes. 
Whether this be a compliance with the letter of ſome 
penal ſtatutes which require a ſpecific form of licenſe, 
may be a critical queſtion. But the objection does not 
lie in the mouth of the defendant, as an excuſe to him 
for not performing his contract: He, as well as the 
' Plaintiff, - have-underſtood for years, that is, ever ſince 
the year 1769, that his ordination upon this title ws 
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the defendant has waved the objection. 


2 fuſficient licenſe; or if they did not ſo underſtand it, 
7 In his notice to 
quit, he does not object the want of a licence : In caſe 


he had, the plaintiff might have immediately got a licenſe, 


had he thought that neceſſary. 


If, after reaſonable 


notice, he does not procure every qualification neceſſary 
to enable him to do the duty, the defendant would be 


excuſed from paying him the ſalary; for the plaintiff's 


ſervice as curate, is not only the confideration, but the con- 
dition of the ſalary. 


The 3d objection is, that the plaintiff is in fact, and 
agreeably to the terms of the contract, otherwiſe pro- 


vided with an eccleſiaſtical preferment. 


The 
But 


Of this objection we have thous ht a great deal. 
action does not appcar in a very favourable light. 


independent ot that, the ſucceſs of the plaintiff in this 


_ caſe; may involve both parties in more litigation, little to 


the advantage of either. Beſides this, one would wiſh 


to avoid animoſities in pariſhes, which ſuch diſputes too 
frequently create. But, upon the fulleſt conſideration, 


we find it impoſſible to ſay, that his readerſh.p is an ec> 
clefiaſtical preferment. For what is the office of the plain- 


tiff, when the terms of it come to be underſtood ? 


4 The term reader, has confounded us; but it has 
nothing to do with the cauſe. The. plaintiff is not a 
reader in any ſenſe of the law. This is nothing more 
5 than. a pariſh employing a clergyman in. prieſt's orders to 
wee en and. they call him a reader. 


he term reader, is made uſe of by the canon law; 


but a, reader known to the canon law is always put in 
: 257 to a clergyman. It is one of the five orders of the 
; ah church inferior to the deacon; they are always 
conjſider | 


red. laymen in the idea of the canon law, and are 


expreſsly put in oppofition to clergymen. I have been 


informed, that in the eh dioceſes, where there is no 


. endowment worth the While of a clergyman to accept 


: 


End in Cer there are many ſuch) many perſons offi- 
ale readers in oppoſition to clergymen . At the re- 


rmation there were ſeveral objections ſtarted with reſ- 


pact to ET: SYS one of vhich conſider them not 


"as clergymen. 


an employment then, an eceleſiaſtical 


preferment, where a private man may be employed ? 
Matſon upon the canon. law ſtates, that there are but 


two ways of being provided by the church, without be- 


ing an incumbent of it; vis. being a curate, or a lec- 


turer,“ 


They are both taken notice of by law. They 


muſt be licenſed ; they muſt ſubſcribe to the articles, and 


_ make the declaration. But a prieſt employed by any 


% 


body to read prayers, wants no authority: The very or- 


Jination gives him the authority: He wants no licenſe, 


„ een 2 Oo. 
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he ſigns no articles: The biſhop cannot inhibit him, 1776. 
and the office is temporal. 5 | - 

I defired the inſtitution of the pariſh might be loox- Marx 
ed into: It is probable there were miniſters employed — 1 
to read prayers in this pariſn before the year 1706; be- 
cauſe it was in proof, that a Mr. Brown left a legacy 
on a temporary fund to be divided between the reader 
and the lecturer. But there is no entry. of this *till 
1718; and it varied in reſpect of the duty to be done: 

For in ſome caſes, the reader was required to aſſiſt 
the clerk. But in the appointment of the plaintiff, 
nothing is required except as before ſtated. In 1734, 
the temporary fund ceaſed ; then there is an entry, 
that information has been given of its ſo ceaſing z 
upon which the pariſh make an order, that 3o/. per 
annum ſhould be paid to the reader out of what they 
call the commiſſion money. Afterwards a ſubſequent 
order is made, that the church-wardens were to pay 
it. What ſtability is there in this? No one can read 
prayers in a church without the conſent of the rector. 
What obligation is there, if the parith ſhould think 
fit not to have a reader, to bind or compel them to have 
one any longer ? The appointment and falary are only 
during pleaſure; and the office ſuch as requires no 
licenſe or authority. Therefore we think it impoſſible 
to conſider this as an eccleſiaſtical preferment. The conſe- 
quence is, that the rule for a new trial mult be diichar- same day. 


del. | 


Per Cur. Rule diſcharged. If one of two 
| | partners be- 
| come bank- 
Fox et a] Aſſignees verſus Hax BURN et al, rupt, the ſel- 
| | | 3 | vent partner 
PON a rule to ſhew caufe why the arbitrator prone _ 
named in an order of % prius, made in this caſe, eration and 
ſhould not be directed to ſettle, in his award, the ac- without fraud 


count of the conſignment of tobacco to the defendants, dilpoir of the 


artnerſbip 


proved on the trial, from the time of the bankruptcy effects; and if 
of Thomas How Ridgate ; the caſe, as reported and ſta- he afterwards 


ted by Lord Mansfield, appeared to be as follows: fail, the 


This was an action of trover brought by the plain- N. 2 


tiffs, as aſſignees under a joint commiſſion of bankrupt, fion againſt both, 
taken out againſt John Barnes and Thomas How Ridgate cannot main- 
bankrupts, to recover 4000 hogſheads of tobacco. The para hepa 
declaration conſiſted of two counts; one charging the f vendee of 
trover and converſion to be, before either of the bank- ſuch partner- 
rupts had committed an act of bankruptcy; the other ſhip effect. 
charging it, /ub/equent to an act of bankiuptey commit- 

ted by beth the bankrupts. oats 
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after the 


Barnes and Ridgate were partners; Ridgate lived in 
England, and Barnes lived in Maryland. 

Kidgate was under very large acceptances, -and much 
preſſed for money. To ſupport his credit, Hanbury 
agreed to pay, and actually did pay, ſeveral bills for 
him. But with a view to better carrying on the buſineſs, 
Ridgate was to go to Maryland, and Barnes was to come 
to England. Hanbury interpoſed his credit, upon the 
confidence of conſignments of tobacco being made to 
him, which would b-a pledge for the monies he advanced. 

 Kidgate told his clerk that he was going to Waryland, 
and that Barnes would come over to Eugland; but bid 
him ſay, the day he ſet out, that he was gone to 
Hanbury's country houſe, and would return ſoon. Mau- 
duit a creditor called, and had that anſwer. - Redgate 
went to Maryland, and Barnes came to England. No 
umbrage was taken by the creditors at this exchange or 
the reſidence of the two partners: Neither R:apate, 
Barnes, or Hanbury had an idea that this exchange of 


reſidence was an act of bankruptcy. There was no inten- 


tion to commit an act of bankruptcy, © 
Conſignments of tobacco were made by Barnes to 

Hanbury, before tarnes left Maryland, and there were 

other conſignments afterwards. Upon the 22d of Ja- 


nuary, 1773, Barnes after returning to England, com- 
mitted an act of bankruptcy, and afterwards publicly 


tailed. Then, and not before, the creditors fet up 


Ridgate's going to Maryland as an act of bankruptcy by 


Him, and they took out a joint commiſſion againſt both; 

and the plaintiffs, in the capacity of aſſignees under the 
commiſſion, brought the preſent action. 

Whether Ridgate's going to Maryland, under the 
particular circumſtances beforementioned, ſhould be 
conſtrued an act of bankruptcy, was a queſtion much 
litigated at the trial. The jury, upon the miſrepreſen- 
tation to Mauduit beforementioned, were of opinion it 
was ; and accordingly found him a bankrupt upon the 


| Por of July, 1772, the day on which he left London. 


o fraud or want of conſideration was fixed upon Han- 
bury. But the plaintifls inſiſted that; all the conſign- 
ments after the 15th of Fuly, 1772, were void. The de- 


fendants inſiſted that all the conſiguments before the 22 


e e 1773. were good. 1 here were conſi nments 
24 of January, 1773; which the defendants 


* 


could not ſupport; and therefore as to them, an ac- 

Count was neceſſarily, to be taken of the value of the 
tobacco, which fo came to th hands of the defendants, 
after making juſt allowances. That account was refer- 
| | + Fed 
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red to an arbitrator; and the queſtion, . whether the 1776. 

laintiffs were entitled in this action, to recover the 
0e of the value of the conſignment made by Barnes = i 

| | 4 0 verſus 
between the 5th of Fry, 1772, and the 224 of January, HANBURY. . | | | 
1773, or a mazety thereof, was ſubmitted to the opinion 44 
': 4 ff 
| 


of the court: And according to ſuch opinion, ſuch . 
conſignments are to ſtand or fall, and to be brought into, 
or left out of the account, by the arbitrator. 
This cafe was argued twice, firſt in Hilary term laſt by 1 
Mr. Wallace and Mr. Huller tor the plaintiffs, and Mr. Wl 
Mansfield, and Mr. Dunning for the defendants. The "IM 
court then ordered it to be argued by one counſel on | 
each fide this term. It was accordinÞly argued by Mr. 
Buller for the plaintiff, and Mr. Mansfield for the de- 
fendant. 9 e 
Mr. Huller for the plaintiffs inſiſted, 1/7, That the 
conſignments were fraudulent, being with a view to give 
the defendants a preference, and therefore void for 
the whole. 24%, If not void for the whole, the 
plaintiffs were at leaſt entitled to a moicty: For by the 
bankruptcy of Rzdgate, the - partnerſhip was immediate- 
ly diffolved ? and ſo it was held by Lord Mansfield and 
Yates Juſtice, in the caſe of Hague and others, aſſignees 
of Scot, againſt Rolleſton, 4 Eur. 2174. If fo, tarnes, 
the folvent partner, had no longer a power over the: 
whole, but each had his own moiety only to give or 
grant. If an execution iſſue againit one of two part- 
ners, the ſheriff, though he mav ſeize the whole, can 
only ſell an undivided moiety.” Heydon verſus Heydon, 
1 Salk. 392. By the ſame rule, a bankruptcy fevers 
from the time; for a bankruptcy is an execution in the 
firſt inſtance. From the moment, therefore, that Ridgate 
failed, the power of Barnes to bind the whole of the 
partnerſhip effects ceaſed ; conſequently, the plaintiffs 
were entitled to a moiety. _ SS, Tor + Leh 
Mr. Mansfie!d for the . defendant, contra, contended 
that the plaintiffs could not recover on either count. For 
if the-goods were the property of both the partners, 
as alledged in the firſt count, each had a. right to diſ- 
poſe of the whole ; and the conſignment by one partner 
was the conſignment of both. That here there was not 
even a ſuggeſtion of fraud; and conſequently no ground 
of action to entitle them to recover upon that count. 
As to che 2d count, he argued that the bankruptcy of 
one partner was not to all purpoſes a diſiblution of the 
partnerſhip. But ſuppoſing it were, and that the aſſignees 
Fecame entitled to an undivided nioiety, they ſhould in 


hat cate have declared as the allignces of ' Ridgate only; 


33 . „ | 
not as the join: afhigners Or vorn rhe partners. But 
| even 
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even in that ſhape, the action could have not been main- 


tain for then the aſſignecs and the ſolvent part ner would 


have been tenants in common: and trover or detinue does 
not lie by one tenant in common of chattels perſonal 
againſt another. Lit. Sect. 323. Therefore the plain- 
titts had no title to recover. 

Lord Mansfield. The ſingle queſtion is, Whether the 
act of the ſolvent trader for a valuable conſideration, 
is good, after an act of bankruptcy committed by his 
partner, without his knowlege, and without the leaſt 
colour or mixture of fraud. Whether the aſſignecs 
can, in ſuch a cafe, come againſt the bond fide conſignec 
of the ſolvent partner, to recover the value of the goods 
conſigned. The aſſignees ſtand in the place of the bank- 
rupt, and can in no caſe be in a better ſituation than the 
bankrupt himſelf would have been in, under the ſame cir- 
cumſtances. Suppoſe in this caſe, the partnerſhip had 
been diſſolved, and the tobacco had been in the poſſeſ- 
ſion of Parnes: What action could Ridgate have had 
againſt theſe goods ſpecifically? Would he have been 
entitled: to any thing but the balance of the account ? 

Cur. adoviſure vuit. 

Afterwards, on this day, Lord Aansie'd, having ſtated 

the eaſe ut antea , delivered the opinion of the court 


as follows: 


The queſtion for the opinion of the court is a ge- 
oi one; Whether allignees, under a joint commiſſion 


againſt two partners, taken out after the bankruptcy of 


both, can maintain an action of trover againſt a per- 
ion in poſſeſſion of goods under a ſale or conſignment 
bond fide, for a valuable conſideration, and without any 
mixture of fraud, from one of the partners, who had 
not then committed any act of bankruptcy himſelf, but 
after an act of bankruptcy committed by the other partner. 

An act of bankruptcy by one partner, is to many pur- 
poſes a diſſolution of the partnerſhip, by virtue of the 
relation in the ſtatutes, which avoid all the acts of a bank- 
rupt from the daꝝ of his bankruptcy; and from the ne- 
ceſſity of the thing, all his property being veſted in the 

ces, who cannot carry on a trade. 

In the caſe of Hague verſus Scott, Hil. 8 Gs. 3. B. R. 
cited by Mr. Wallace and Mr. Buller, it was held, that 
the ſtatutes concerning bankrupts made an entire, not 2 
partial avoidance of the bantrupt's acts, as well in reſpect 
of his partner's moiety, as his own. But no caſe has 
been cited, where a ſecret act of bankruptcy by one part- 
ner, has been held to avoid an honeſt 'conveyance 
partnerſhip effects by the other. Each has a power ſing- 
ly to diſpoſe of the whole of the partnerſhip effects. 
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ble to this caſe; and there is great reaſon why they 
ſhould be avoided. _ If partners diſſolve their partner- 


* 


e 


Fox 


verſar 


Nip, they who deal with either, without notice of, ſuch Hiukbnr. 
AUA 


dilolution, have a right againſt both. After a diſſolu- 
tion by agreement, by an execution, or by a bankruptcy, 
the partner out of poſſeſſion of the partnerſhip effects, 
has the ſame lien on any new goods bought in, which 
he had upon the old. But ſuppoſing that a ſecret act of 
bankruptcy of one partner is a compleat diflalution of 
the partnerſhip, and that from that moment the aſfignees 
and the ſolvent partner are to be conſidered as tenants 
in common of the partnerſhip effects; the queſtion will 
ſtill remain, whether the plaintiffs haye any right to re- 
cover in this action. 8855 „ 
This leads me to conſider what right in law and juſ- 
tice one partner has againſt another, after a diſſolution 
of the partnerſhip. It clearly is not to change the poſ- 
ſeſſion, or to make an actual diviſion of ſpecific effects. 
One partner may be a creditor of the partnerſhip to ten 


times the value of all the effects. The other partner in 


that cafe can only have a right to an account of the part- 


nerſhip, and to the balance due to him, if any, on that 
account. No perſon deriving under the partner can be 


in a better condition. His executor ſtands exactly in 
the fame light. It is the very text of Littleton. In Sect᷑. 
321, he ſays, If there be two tenants in common of 
a perſonal chattel, and one dies; the executors ſhall 
% hold and occypy with the ſurvivor, as their teſtator 
did before he died.“ If a creditor takes out execution 
againſt one partner, as in 1 Sa/ k. 392, the vendee would 
be tenant in common. And in the caſe of &ipp verſus 
Harwood in Chancery, 6th 7uly, 1747, Lord Hardwicke,. 
according to my note, fays, * If a. creditor of one 
partner takes out execution againſt the partnerſhip ef- 
« fets, he can only have the undivided ſhare of his 
« debtor :; and mult take it in the ſame manner. the 
« debtor himſelf had it, and ſubjgct to the rights of the 
, v EE 

Ihe ailignecs, under a commiſſion of bankruptcy 


* 
„ 


againſt one partner, mutt, be in the ſame ſtate. They. 
can only be tenanis in common of an undivided moiety, 
ſudject to all the. rights of the other partner. This is 
elearly laid down in that caſe of tipp verſus , Harwoed, 


which: is tolerably well reported in ere 339.5 And F 


reter yon to that report, to avoid taking, up ſo mue 
time as would be neceſſary ta ſtate it from my own notes, 


It is there reported by the name of r , $45, 
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and the ſtrong ſenſe upon which this propoſi- 


tion is founded, chat one partner can have no right a- 


gainſt the other, but to what is due from him after mak- 
ing him all juſt allowances, induced me without heſita- 
tion, to declare my opinion at the trial; that the con- 


Has . memory & itle principles exptaifita in 
that Cate 


Ggnments endorſed by Barnes before the 22d of 7artary, 


1773, the day Barnes became a bankrupt, could not be 


avoided by the plaintiffs, either for the ue or a moiety,” 


on account of the bankruptcy of Ridgate. But the 


matter being of value, and no precedent cited, I wiſhed 
them to take the opinion of the court. 
When it was firſt argued the defendant's counſel ſaid 
little or nothing expecting to reply; which raiſed doubt 
enough to make us order it to be put in the paper. Now, 


that it is fully underſtood, we are all clearly of opinion, 


that the action cannot be maintained. 
Suppoſing the endorſement by Barner, of the bills of 


— 


lading, not to bind the undivided moiety of the aſſignees, 
whick is the utmoſt the plaintiffs can contend for; then, 


this is an action of trover, by one tenant in common 


againſt another, which cannot be: 1 he text of Little- 


ton fays fo, Cole r comment ſays fo, the adjudged caſes 
fay ſo, and there is no judgment or difum to the con- 


trary. The text of Littleton, Sect. 323, is as follows: 
«« Butif two be poſſeſſed of chattels perſonal in com- 


© mon, and one take the whole to himſelf, out of the 


* poſſeffion of the otlier; the other has no remedy but 
to take this from him, who hath done the wrong, to 
oeccupy in common, Sc. when he can ſee his time, 
« c.“ Lord Coke, in his comment on this paſſage, 


200 a. ſays, © IF one tenant in common takes all the 


* chattels' perſonal; the other has no remedy by action z 
c but he may take them again.“ 

80, in Prown verſus Hedges, Trin. 7 Ann. B. R. 1 
Salt. 290. Upon a caſe made for the opinion of the 
court, the ſecond point reſolved was this: One joint 


„ tenant, tenant in common, or parcener, cannot bring 


&© trover againſt another, becauſe the poſſeſſion of one, 
js the poſſeſſion of both ; if he does, it is good evi- 
«© dence, upon nor guilty: Butifone j joint-tenant bring 
{© trover " againft : a ſtranger, in that caſe the defendant 
may plead i it in abatement ; but cannot take advantage 
© of it in evidence.“ The reaſon is unanſwerable; there 1 is 


| no converſion. 


Upon theſe authorities, we are of opinion that the 
action cannot be maintained; and conſequently, that the 
conſignments prior to the 22d of Jenuar. y, 1773, are not 
to be brought into the arbitrator's accounts. | 
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RowL s verſus GELLs et al. Same day: 


THIS was an action of treſpaſs brought by the The leſſee (un- 
- plaintiff againſt the defendants, for taking lead der the Nan. 
ore, as a diftreſs for the poor's rate. The cauſe was tri-;, ;.:cable to 
ed at Derby at the Lent. aſſizes 1776; when the jury the poor for : 
found a verdict for the plaintiff, damages 1 3/. 14s. ſub- the profits _ 
ject to the opinion of the court, upon a. caſe ſtated, 5 — 
which in ſubſtance was as follows: | duties paid him 
That the plaintiff, in conſideration of 1560. paid to by the adven- 
his Majeſty as a fine, was admitted tenant for 31 years cx apts Wer 
of “ all thoſe mines of lead with their appurtenances, Rare: 
« within the ſoak and wapentake of Wirk/worth, with | 
« the lot and cope within the ſaid ſoak and wapentake 
« under the yearly rent of 144“. | 
That the plaintiff was aſſeſſed to the poor of the town- 
ſhip of Wirk/worth, under a monthly rate, dated the 
19th of April, 1775, in the words and figures following; 
% Row:s, John, Eſq; for lot and cope at g ol. per ann. 
« 121. 10s.” And on the plaintiff's refuſing to pay the 
ſame, the defendants, who were two juſtices of peace, 
regularly iſſued their warrant of diſtreſs; by virtue of 
which, the ore in queſtion was ſeized and ſold for the 
ſum of 13/. 145 :---12/. 10s. of which were detained for 
payment of the above rate, and the remaining ſum ob .: 
11. 4s. was duly tendered to the plaintiff before the action 
brought. | 3 „ 
That the duty of ir, payable to the plaintiff as leſſee 
of the crown, is the 13th diſh or meaſure of lead ore got, 
deefſed, and made mercbantable at all the lead mines with- 
in the ſaid ſoak or wapentake of 1/;-i/worth. That cope . 
is 6d. for every load or nine diſhes of lead ore raiſed at 
ſuch mines. That the ſaid townſhip of irkfavorth is 
part of, and within, the ſaid ſoak or wapentake: And 
that the ſaid duties of lot and cope are paid to and re- 
ceived by the plaintiff, as leflee of the crown; without 
any riſgue or expence in working the mines: and that in 
the year 1775, the ſaid duties amounted to the clear 
ſum of 5co/. but that they are uncertain and vary every _ 
YEA? [w 1 . - 0 
That all the King's ſubjects have a right to dig for and 
get lead ore within the ſaid ſoak and wapentake of Hiri 
«th, paying the lord's duties, and conforming to the 
mineral cuſtumsuſed within the faid foak and wapentake; 
and hat the miners, Or proprietors of ſuch mines, with- 5 
in the ſaid ſoak and wapentake, are entitled to a privi- 
ſege of uſing ſeven yards and a quarter of land, in 
Drcaileh, adjoining on each fide of the mine or ven, fo 
8 4 2 f N 
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| far as the mine or the vein extends in length, for the 
© Purpoſe of working the mine, Rich is called “ quar- 


ter cord ;” and his Majeſty, or his leflec, is alſo entitled 


to a mere of ground, being 29 yards in length, in every 
new vein, with the like privilege of quarter cord on 


._ each ſide his mere. 


That great quantities of land, within the ſaid ſouk 


or wapentake of Wirkjaorth, are annvally rendered of 


? 7 


üttle or tio value, by working the mines. 


That in the ſaid ſoak or wapentake of N iriſworri 


che ſaid duties have not hitherto: been aſſeſſed to the poor 
Until the preſent rate; but that in the townſhip of Min- 


fler in tlie hundred cf High Peak, which adjoins the ſaid 


foak or wapentake, his Grace the Duke of Devonſlure 
has been aſfeſſed and paid to the poor's rate thero for the 
like duties, for about 40 years laſt paſt. e et, 
That the miners or proprietors of lead mines in the 
county of Derby, have not been rated to the relief of 
the poor in reſpect of their ſaid mines there. | 
The queſtion” was, whether, under the circumſtances 
of this caſe, the plaintiff was liable, in reſpect of the 
ſaid duties, to be aſſeſſed to the poor's rate for the town- 
ſhip of Miri ſwortbß. | A 
Mr. Buller, for the plaintiff, inſiſted, that this ſpe- 
cies of property was not aſſeſſable to the poor; and cited 
the caſe of the governor and rompany for ſmelting lead ver- 
ſus Nicharuſon et al'. Mich. 3 Geo. 3. B. R. 3 Bur. 1341. 
and Rex verſus Vandevelt. Paſch. 33 Geo. 2. 2 Bur. 991. 
Mr. Wheeler contra, for the defendants. Both the 
cafes cited are diſtinguiſhable from the preſent. In Rex 
verſus Vandevelt the court held the quit-rents of a manor 
were not aſſeſfable; but the ground of the deciſion was, 
that the land itſelf was before affefled : And therefore, 
if the lord were liable, it would be a double aſſeſſment. 


In: the other caſe, the mine itſelf was aſſeſſed, which 


deen held rateable. - 


could not be, on account of the great uncertainty and 
hazard attending the adventure. But here the mine it- 
ſelf is not aſſeſſed; nor are the miners in any reſpect af- 
fected. But it is the ſhare of - profit accruing to the lord, 
which is rated as incident to, and in reſpect of, the 


ſoil, and by way of recompence for the injury done the 


ſoil : and he compared it to the cafe of Mills which have 


Cur, adviſare vult. 
Lord Marisfi:7d now delivered the opinion of the court 
r ins; n 5 
The poor's rate is not a tax on the land, but a perſo- 
nal charge in reſpect of the land. The preſent 
is a perſonal charge by reaſon of the annual profits 
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which the leſſee of the crown receives out of the 


land, and which is not charged at all before to the poor. 
In general, the farmer or occupier of land, and not the. 
landlord, is liable to this tax: For it ariſes by reaſon 

of the land in the pariſh; and the landlord is never aſ- 
ſeſſed for his rent; becauſe that would be a double aſſeſſ- 
ment, as his leſſee has paid before. 

Lead mines are not within the ſtat. 43 Eliz. They are 
in themſelves uncertain, and may prove unſucceſsful to 
the adventurers. I axes therefore upon the adventur- 
ers would be hard, and they are excuſed. But the per- 


ſon, lord or landlord, who, in caſe they do prove of 


value, receives a ſtipulated benefit from the profits or 


valne of them, is not excuſable upon the ſame 2 - 


And therefore, is expreſsly charged to the land-tax, 

that falls upon the landlord. He is alike liable to 4 
poor's rate, for his viſible real property in the pariſh; 
though, where the poor's tax is a charge on the leſſee, 
the landlord does not pay in reſpect of his rent. 

Where the adventurer or leſſee of the mine pays no- 
thing, it is no double tax in any lizht; becauſe the lord 
pays, not for that, which the ace or adventurer is excuſ- 
ed from paying for; but the ford pays for his own. It 

is not a mere caſtial profit, but an annual revenue, , 

any; and very different from the caſual proſits of a ma- 
nor, which are not annual; for there may be none for 
rs. But if the mine produces profit to the miner, 
the lord's ſhare is certain, annual, and an annual rent 
is paid for it conſtantly. The miner is obliged to pay 
_ certain proportions to the owner of the land. What 

reaſon then is there to exempt theſe proportionable re- 
venues ? It makes no difference to the adventurer; it 
does not prejudice or benefit him. But as ſuch obliga- 
tory payment is in reſpect of the land, the land owner 
ought not to receive it clearer or neater than any other 
t of his eſtate, when he is at no trouble, expence, or 
poſſible riſk. Therefore, we are all of opinion, that 

the 8 5s liable to be rated for this property. 
Fer Cur. Zee to be nee to the acfendants. 
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Same day. 5 a F ;| ' | ' 2 14 *% £87 
Fos r ER verſus BONNER. 


| ral = Sankey HIS was an action of treſpaſs on the caſe tried at 
a treſpaſs or in- the Lent aſſizes at Maidſtone 1776, when the jury 


jury before the found a verdict for the plaintiff, ſubject to the opinion 


bill fled, though of this court upon a eaſe ſtated, which was in ſubſtance 


after the latitat 
returned, it is as follows: 8 


ſufficient. For, The plaintiff was poſſeſſed of four ancient ferries a- 
by the general croſs the river Thames, and entitled to receive certain 
ne ge fums of money for carrying paſſengers. over the ſaid 
bill is the con- ferries. On the 22d of Auguſt, 1775, the plaintiff ſued 
mencement of tbe Out a writ of latilat againſt, the, defendant, which was 
ng, 1 ſerved a day or two after; and in Michaelmas Term fol- 
whood rn E lowing, exhibited his bill and declared againſt him in a 
pliea to the fa- variety of counts, for erecting new ferries near the plain- 
1 ien tiffs, and for carrying. paſſengers over the river on the 
ates or ; 17th of Auguſt, 1775, and on ſeveral other days and times 
where it is gives between that day And the day of the exhibiting the plain- | 
in evidence to tiff's bill, &c. to the prejudice of the plaintif, and to 
* the diſturbance of his ſaid right, _ 
of eihe, e con- It was proved at the trial that the Jefindant had car- 
ſidered but as viell ſeveral perſons over the river in the defendant's 
Proceſ. boats upon the 25 of September 17755 and at other 
times between that day and the trial of the cauſe; but 
there was no proof of the defendant's having carried 
over any perſon previous to the 25th of . September. 
The queſtion for the opinian of the court was, * whe- 
10 ther the plaintiff, not having proved that the tant 
e hadcarried over any perſon,before the: plaintiff ſued. out 
2 3 of. latitat, w as entitled to recover in this action * 
A bis caſe was argued on. Friday May 3d in, this term, 
by Mr. Wallace for the plaintiff, and Mr. Morgan for 
the defendant; when the court took time to conſider. 
Lord Mansfield now delivered the opinion of the 
court as follows. It is admitted; that the plaintiff, at 
the time of ſuing out the latitat upon the 22d of Auguſt, 
had no cauſe of action. It muſt alſo be admitted, that 
if, at the time of the commencement of the ſuit, the plain- 
tiff had no cauſe of action, a ſubſequent right of action 
will not ſupport the preſent action brought. 
The queſtion therefore is, what is the commencement 
ſald to be brought! e 
It is laid down in Mood perks Nenoton, Y Wilſ. 147, 
chat in general, the ſuing out a n. is not material 
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that it is not conſidered as the commencement of the fait, 
but as proce/7 only to bring the party into court. It is 
laid down in other caſcs, in 1 Vent. 28. Hamway verſus 
Merry: in Penny verſus Kirk, Hil. 11 Ges. 1. 8 Med. 
343. and in Zohn/on verſus 'mith. 2 Bur. 960; and by 
tlie general courſe of this court. that the action is not 
deemed to be brought, *tifl the 2% is filed; aud hat is 
it the commencement of the ſuit, Sn 1 3 05 
Ihe form of pleading a tender of, amends, or the 


11 


ſtatute of limitations, ſhews this : For, as in the Com- 
mon Pleas where the ſuit is by original, it is pleaded, ante 
impetrutionem brevis; ſo in this court, it is ſaid, ante ex- 
hibitionem bill. I he bill, therefore, is conſidered as an 
original writ ;, and it is the firſt ſtep on the record. The 
want of a bill is the common error affigned; as tlie 
Want of an original is, in the Common Pleas z, and both 
are alike cured after verdict. If the plaintiff, therefore, 
duly proves a treſpaſs or. injury before the exhibiting the 
bill. is lUMciant, 5 
But further, that the time of ſuing apt the /atizat is 
not material, as before is luid down appears from the 
ſtat. 12 Geo. 1. c. 29. amended by the ſtat. 5 Geo: 2. 65 27. 
and made perpetual by ſiat. 21 Geo. 2. c. 3. For thereby, 
- where the plaintiff does not hold the defendant to ſpe- 
_ cial bail by affidavit and a ſpecial ac etiam, (which he is 
then bound to purſue and declare accordingly,) the ſhe- 
riff or his officer can now only perſonally ſerve the de- 
fendant with a copy of the writ of proceſs; and with 
notice in writing thereon, to appear by his attorney in 
court and defend the action; which, in effect, re- 
quces it to a mere ſummenc. And if the defendant ap- 
pears upon this notice, he puts in common bail. If he 
does not appear upon the return of the writ, within four, 
or, in ſome caſes, eight days after, the plaintiff may en- 
ter an appearance for him, and file common bail in his 
And in ſuch caſes, where the defendant is fo brought 
into court by a bill of Middleſex, upon a ſuppoſed treſ- 
. Paſs, in order to give the court a juriſdiction, the plain- 
- tiff may declare in whatever action, or charge him with 


— 


ſummons to bring the defendant into court, the plain- 
tliff's Fling his þ///, is moſt properly called the commence- 
ment of his ſuit. That is the only thing, according to 


tutes, that the court is to take notice of. The ' Jatitat 

may be before the cauſe. of action; but the declaration 
cannot be, till Her it ariſees.. JA 5 
k +, a Wee * : t 


#2 v 


* 
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hate ver injury he thinks proper. So that upon ſüch a 


the caſes beforementioned,” which were prior to the ſta- 
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1776. It has been frequently ſaid however, upon certain 
—ͤ— ꝙ9ecaſions, that a /atita? out of this court, is, or may be 
FosTER taken to be, in nature of an original in the Common Pleas. 
— Styles 156. 1 Will: 147. yet ona ſubſequent argument 
| in the firſt caſe, Styles 178. it was not admitted in rep 
to the ſtatute of limitations, but adjourned on a dif- 
ference of opinion. „„ e 

But ſince it has been admitted in ſuch a light, the 
plaintiff has made it the commencement of his ſuit, to 
avoid the plea of the ſtatutes of limitations, or of a 
tender before the exhibiting his bill. The defendant has 
alſo had the benefit of ſhewing.in ſuch a caſe, the true time 
> 1 iI A7. of the writ's iffuing; and, as in Wood verſus Newton, 
that there was no cauſe of action ſubſiſting at the time of 
ſuing out the latilat, when the plaintiff had ręplied a lati- 
tat, to avoid the defendant's plea of a tender. The 
+ + Bur. 9e. doctrine in Zohr/en verſus Smith + is to the ſame effect. 
In Culliford verſus Blandford, Carthew, 233, and in 
Hardiman verſus Whitaker, Mich. 22 Geo. 2. B. R. the 
_Jatitat was held a good commencement of the ſuit in a 
penal action to avoid a non-ſuit. The latter caſe was as 
follows : By the fat. 8 Geo. 1, 4. 19, all ſuits. and actions 
are directed to be brought, before the end of the neut term 
after the offence committed. The offence was charged 
upon the 27th of January; the nemorandum was of T ris 
nity Term, and the declaration was, that the: defendants 
after the fir dayof HilaryTerm,and before the exhibiting 
 plaintif?”s bill, viz. on the 27th of January, kept a 
lurcher. So that on the face of the declaration, it was af- 
ter the time, allowed by the ſtatute.” But the plaintiff 
proved in fact, at the trial, when the Jatizat was ſued 

CCC VM T 
In all ſuch cafes the defendant has an equal advantage 
with the plaintiff, to ſhew the truth, as it really is, wiz. 
That the action is brought or not, or that the tender is 
made or ngt, within the proper time. 1 5 wo 
„But theſe pgrticulat caſes under the ſtatutes, do not 
affect the general rule and courſe pf the caurt,. as to the 
commencement of the ſuit in R. B. being by the bill. 
ſtatute of limitations, or to. avoid a tender, or given in 
Evidence to ſupport a penal action in point of time, it 
s conſidered but as proceſs, and not ag the commence- 
ment of the ſuit. And, Mr. Juſtice D-niiſen, in Wood 
_ verſus Newton, ſpeaking of a /atita?, and conſidering it 
1 proceſs ſays, © when the proceſ? iſſues, is not ma- 


— » . 4 *% 
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out, and that being within the time, it was holden ſuffi- 


or when the ſuing. out a: {a/ita? is not replied to the 


Eaſter Ter 


In this caſe it is but proceſs; and therefore, if the 1756. 
injury is done before the action brought, it is ſufficient. 
And the action is not brought till the bill filed. FosTER 
Upon the whole, as to a latitat; under the ſtatute of — 


limitations and the ſtatutes relative to the time when 
penal actions are to be brought, it has there been conſi- 
dered in nature of an original in C. B. But under the 
general practice of the court, and the ſtatutes to pre- 
vent vexatious arreſts, it is a mere proceſs or ſummons, 
and its time of iſſuing immaterial. 

Therefore we are of opinion that the verdict ought to 


ſtand. f 
The conſequence is, that the pgſea muſt be delivered 


to the plaintiff. 


The End of EASTER Term. 
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„ RE x verſus JAMES ROU PEI I. 
A ertiorari lies M R. Dunning had obtained a rule to ſhew cauſe why 
to remove a oy i ſhould 5 
f certiorari ſhou - 
puma e a certiora ould not iſſue to remove a preſent 
_  EonrtHleet; and ment againſt the defendant, in the court-lect of the Sa- 
wahen removed, voy, for keeping a diſorderly houſe, on which he had 
the * been amerced 50l. 5 
rl „ „ Mr. Wallace now.;theyed cauſe, and inſiſted, that it 
fable in R. ; * a + PA 1 2 0 © 4 N 
had been ſettled by a variety of authorities, that a pre- 
ſentment in a court leet of an offence which is not capital, 
nor concerning any freehold, ſubjects the party to a fine 
or amercement w!thout any further proceeding, and binds 
him for ever after the day on which it is found; and ad- 
mits of #0 traverſe to the truth of it: and cited 2 Haul. 
Pl. C. c. 10. .. 56, where it was in terms expreſsly ſo 
agreed. If ſo, the court will not permit a traverſe of 
the preſentment here: and if not, a certiorari would be 
fruitleſs. As to the ground upon which the application 
has been made, that the defendant had no notice of the 
preſentment, and therefore has not been heard in his de- 
fence; the an{werds;-that-no notice is neceffary, But 
ſuppoſe he were not heard; he is not without remedy, 
. and may be heard if he pleaſes, in an action of treſpaſs 
. which is open to him, and which is his proper remedy. 
WW: Therefore he hoped the rule would be diſcharged. _ 
_ -.- Mr. Dunning in ſupport of the rule contended, that 
=_ ang 7 the defendant ought to have had notice of the preſent- 
ZZ ment, and aft opportunity to defend himſelf, He ſaid, the 
EC, grounds of his motion were two; Fir/t, That the pre- 


ſentment did not contain a ſufficient charge; and there- 
fore ought to be quaſhed, Secondly, That if neceflary, 
$ Suh N 9 : 3 5 93 0 | 1 . it 
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it might be traverſed; which he inſiſted the party had 
a right to do: and cited Rex verſus The juſtices of Mili- 
- ſhire, where the court of R. B. directed a mandamus to 
the juſtices in ſeſſions to admit a general traverſe 
of a preſentment by a juſtice on view, for not repairing 
a highway. Vide this cate, 3 Bur. 1532. and 1 Black. 467. 
After the preſentment is returned, this court may 
either iſſue proceſs upon it, if it ſnould be holden good; 
or may ſend it back to the court-leet to proceed them- 
ſelves; or an action may be brought upon it. There- 
fore no embarraſſment can ariſe from the court granting 
amore”; oo é | | 
Mr. Howarth on the fame fide. The queſtion before 
the court is not, whether a preſentment in a court-leet 
is traverſable; but whether a certiorari lies to remove a 
preſentment in a court-leet. But as to its not. being tra- 
verſable; notwithſtanding the authority of Hawkins, 
it has been expreſsly determined in a caſe of Matthervs 
verſus Cary,  Carth. 7 4.* that a preſentment in a court- 
lect is traverſeble; © Beſides” (ſay the court) “ if this 
ce preſentment ſhould be removed by certiorari into B. R. 
« it is clear that it is traverſable there; and if in courts 
« ſuperior to the lect, a fertiors in preſentments at 
te the leet.” Therefore this is an authority as to both 
points. In 1 Salk. 195. exceptions were taken to a pre- 
ſentment in a court-leet: And in 1 Salk. 200. a preſent- 
ment at a leet was removed by certiorari and exceptions 
taken to it. It ip clear therefore that a certiorari does 
lie to remove a preſentment from a court-leet, and 
there is no ſtatute that tak:s it away. 
Lord Mangſield wiſhed the precedents to be accurate- 
A ren” into, and therefore ordered the caſe to ſtand 
0 


r further argument. Afterwards, on Thurſday the 
20th of June in this term, Lord Mansfield mentioned 


4his caſe, and ſaid, The court has looked very particu- 
larly into all the caſes and conſidered them attentively, 


and we are clear that a certioreri ought to go. The 

preſentment cannot be traverſed at the leet, but the 

proper method is to grant a certiorari, that it may be 
traverſed here. There are many authorities which ſay, 

a preſentment may either be traverſed by being removed 


into the King's Bench or in an action. It cannot be true 
that it is not traverſable any where. The defendant has 
never been heard at all; and it would nat be juſt that 
he ſhould be condemned and fi ned unheard. And as 
he cannot traverſe the preſentment at the leet; he 


ougght to have a certiorari to remove it in order to tra- 


verſe it here. i; i +: 


- 1 * 
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1776. Alon Juſtice The old authorities are elear that there 


ougght to be a certiorari. 


Rex tn Dyer 13. pl. 64. Fitzherbert ſaid, that Brita, 
* who is a good authority, ſaid, that every preſentment is 
" pezr,, traverſable which is pretented in a leet; and alſo in the 

ſheriff's tourne, out of which leets were at ſirſt derived; 
which is taken notice of in Matthews verſus Carey, 3 
Mod. 137. -In Finch 385. ofavo edition, it is ſaid, 
„the courſe is to remove ſuch preſentments into the 


. cc 


et yerfe them.” 


It would be a ſtrange doctrine to ſay the defendant 
ſhould have no opportunity of being heard. Uhis 
would give a court-leet a power ſuperior to that of any 
other juriſdiction in the kingdom; as was obſerved by 
Mr. Juſtice Yates in Rex v. Juſtices of Wiltfere : There- 

fore what is faid in 2 awk.71. namely, that it is not 
traverſable any where, is a miſtake. It is not traverſable in 
the court-lect, but it is traverſable when removed hither ; 
and that is the reaſon why a certiorari ought to go. | 
Lord Mansfeld added, another reaſon for granting 
a certiorari is, that the defendant may have an apportu- 


nity of taking exceptions to the preſentment itſelf, in 
point of form or otherwiſe: Therefore let the rule be made 
abſolute for 2 certiorari, to prevent the expence of argu- 
ing it; for we have looked very particular iy into it, and 
are clearly of opinion a certioruri will lie. 
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* Els was a cale from | Chancery in ſubſtance as 
107. 70, receive © follow: | Th OI 
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, dof B. under- In the 1oth day of June, 1773, James Adney,ag broker, 
be male tf 10d to George Henſbaw quantities of Regie tallow, the 
liable for the property of John Buckholme; and there being a balance of 
due payment of 2$0/. 18. 4d. dua to Buchbbolme, Adncy gave Buckholme Hen- 
Fo) wg upon hs note, dated the roth day of June, 1773, for 306. 
Feng neee 1 37. payable to Buctholme, five months after date, being 
to B. and B. the price of the ſaid tallow In Jh., 1773, Henſhaw want- 
thereupon con ing more tallow, Aduey, as broker, applied to Buckholme 
* ny to {ell it him; when Buckholme told him, that as Hen- 
goods; and ſbatu was indebted to him at that time as above, and 
then A. before the note was due becomes bankrupt. Held, that A.'s undertaking 
was intended as u rollatere} engngement only, in caſe H. ſhould not pay the note when 


due. Conſequenily, as it reſted in contingency, whether it would ever become a debt. 
or not, it could not be proved as ſuch under A's commiſſion, | 7 


+ 


King's Bench by a certiorari, where the party may tra- 
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zs he had no other fecurity than the above note, he 
declined giving him further credit; whereupon Adney 
unfwered Buckbolme, that Henſhaw was a ſafe man; that 
the note would be regularly paid, and he might ſafely 
give him credit for more goods; that he, Aduey, in con- 
iideration of the ſum of 11. 10. 7d paid him as a pre- 
mium, would guarantee or ſecure the payment of the 
{aid note; which propoſal Buctholme agreed to; and 
paid him the ſaid 1/. 10s. 5d. and afterwards delivered 
more goods to the uſe of Herfhaw ; and Adney, on the 
12th , 1773, gave Z.cz/olme the following under- 
taking ſigned by him, vis. In conſideration of the 
„ fum of 1/. 10s. 7d. received of Mr. Fohn Buckbolme, . 
] hereby make myſelf anſwerable for the due payment 
© of George Henſhaw's note; date the 10th of June: 
« Order J. Buctholme, tor 3061. 13s. payable in five 
« months, and due the 10th of November.” : 

On the 8th day of September, 1773, a commiſſion of 
bankrupt iſſued againſt Adney; and he was declared a 
bankrupt. #en/4aw did not pay the note when it be- 
came due, but continued his trade till the 2d of Decem- 
ber, 1773; when a commiſſion of bankrupt was ifſued 
againſt him, and he was declared a bankrupt. fx 

Buckbolme having petitioned: the Lord Chancellor for 
liberty to prove the debt of 3o6!. 134. under Adney's 
commiſſion, his lordſhip on the petition coming on to 
be heard, ordered that a caſe ſhould be made for the 
opinion of the judges of his Majeſty's court of King's 
Bench, upon the following queſtion:“ Whether the 
« ſaid engagement, ſo entered into by the ſaid James 
% Adney, is or ſhall be conidered as a debt due from the 
« faid James Aalney, befure the date and ifſuing forth of 
the ſaid commiflion ag ainſt him, ſo as to be proved by 
* the ſaid John Buckho!:ne under the ſaid commiſſion? 
© or, Whether the ſaid engagement is to be conſidered, 
* as a collateral ſecurity from the faid James Adney the 
« bankrupt tothe ſaid John Buckbolme,” for the payment 
of the ſaid ſum of 306. 13s. mentioned in the ſaid 
* note, in caſe the ſaid George Henſhaw did not pay the 
« fame at the time the ſaid note became payable ; 
* and conſequently, a debt only accruing due from the 
« ſaid Fames*Adney to the ſaid John Buckholme from the 
© time default was made by the ſaid George Henſba in 
% payment of the ſaid note? PI BLs 
 Mr.. T. Cowper for Puckhbo/me. This is a debt, which, 
if Heuſtaas had become bankrupt,” Buckho/me would clear- 
ir have been entitled to prove under Henfbaw's com- 
„„ AE OL? miſſion 
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miſon. The eaſe 1 is i eiſely he ſame upon 


. Adney's becoming bankrupt; becauſe he undertakes, in 
expreſs terms, to ö pay the amount of the note when due. 
There is no condition, no defeazance, no qualification, 
no contingent cvent provided for; but he makes him- 
{elf anſwerable for the payment of Henfbaw's note, pay- 
able at five months. It is in terms, therefore, a debt 
payable at a future day certain; and conſequently, with- 
in the very letter and proviſions of Stat. 7 Geo. 1. c. 3. 
made exprels)y for the relief of creditors in ſuch caſes. 

Mr. Walker contra. This 1 is not ſuch an- undertaking 
as made Adncy debtor to Buctholme at the time of the 


bankruptcy ; onthe it Buckholme cannot ſwear 


that Adney was juſtly and truly indebted to him at the 
date and ſuing forth of the commiſſion, and that he 
ſtill is ſo, he cannot be admitted a creditor under the 
commiſſion. That he cannot is plain, becauſe Auney can 
be anſwerable no further than Henſhaw himſelf was, 


and H:nſhaw was not liable to Pay it till a future day, 


viz. the roth of November; it was contingent there- 
fore till that day at leaſt... But this was only by way of 
collateral ſecurity, in caſe Henſhaw did not pay; conſe- 
quently, till default by Henſpaw, Adney was not liable, — 

He cited Goddard verſus V anderheyden, Mich. 12 Geo. 3. 


* 3 will. 262. C. B.“ where the court determined, that bail, who had 


not paid the debt and coſts till after the bankruptcy of 
the principal, though judgment on the bail-bond was 
had before, were not barred by the certificate of the 
bankrupt; becauſe, till actual payment, the damnification 


did not accrue, there being till then a poſſibility that 
the effects of the defendant might pay. So here, even 


after Adney's bankruptcy He enſhawy might have paid; con- 
ſequently the debt, if any, not having accrued till after 
the bankruptcy of Adu, is not ſuch a debt as can be 
proved: under his commiſſion. 

Mr. Cowper in reply admitted, that in Gaddard verſus 
7 anderbeyd in the certificate was no bar, becauſe the bail 
were clearly not fixed till after the bankruptcy ; and per- 
haps never might have been. But he compared this, to 
the caſe of Adney's having joined in the note with Hen- 
foaw, or to his having indorſed it; in which latter caſe 
he inſiſted, that though Adney might not have been liable 
till after demand made upon Henſbaau the drawer, and 


default by him; yet it was clearly ſuch a Wir as Wen 


be proved under Adney' s commiſſion. 
- Lord: Mansfield. I hers can be no daubt or argument 
in this caſe upon any general principle of law*:. lt is very 
certain that * debta cannot be proved under the 
| wi | Ital. 
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ſtat. 7 — 1. c. 31. and debts ae at a en day are not 
to be proved unleſs they come within the ſtat. 7 Geo. 1. 

It is as certain, that if this be only a collateral under- 
taking to pay if Henſbaau did not, the demand cannot be 


proved under Adueq's commiſſion. But if it be an en- 


gagement by Adney to pay at all events, without regard 


to Henſbaw); then it is a debt that may be proved under 
Adney's commiſſion: and ſo the court of, Chancery clearly 


underſtood it, by the terms in which the caſe, and the 
queſtion ſent for our opinion, are ſtated. (6; $44 ee 

The law is equally clear, which ever way the under- 
taking is conſtrued : and the whole qusſtion depends up- 


on the conſtruction of three lines of the engagement. 


It might be meant as a collateral undertaking only. via. 


in caſe Zenjhaw did not pay, that then gduey would be 
liable for the debt. But it is not worded fo. : 


The original undertaking by Henſbatu is a Pe ne- 
gotiable note, and if Adney had indorſed it, though de- 
mand muſt have been made, c. before Adney would be 


liable, yet in that caſe the debt might clearly have been 
proved under the commiffion. But the engagement by 


Adney is, that Henſhaw's note ſhall be paid when due; 


therefore, if not a collateral undertaking, there would 


be no neeelity to retort to the original drawer of the | 


ben jute The ten is, what was meant by 
this undertaking? The ſmallneſs of the premium paid 
to Adney, via. ouly 11. 105. 7d. affords a ſtrong ground 


for ſuppoſino it was — as a collateral undertaking - 


only. 
Lord Mangfeeld. The whole Lind upon the inten- 


tion of the partigs. We will conſider of it before we 


give our certificate. 
Afterwards “ the court certified i in theſe words: Hays 


* ing heard counſel on both ſides, and conſidered this 
. caſe, we are of opinion, that from the occaſion of 


giving Adney's note, and the terms in which it is con- 
« ceived, the Parties intended it to be a collateral engage- 
© ment only, in caſe Henſhaw ſhould net pay his note at 
© the time it became due; and therefore, it reſted in con- 
tingency (atthe time the commillion iſſued againſt Adney), 
whether this engagement ever would. become a debt or 
not: and conſequently, jt could not be proved as fuch, 
gs A s commiſſion, 2 | | 
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and alſo of any other queſtion that might ariſe, con- 
cerning the capacity of any other of the legatees or any 
of the creditors, who might come before the ſaid Maſter, 
to claim their debts or legacies out of the ſaid teſtatrix's 
real eſtate. | „ 
On the gth of May, 1773, the Maſter made his re- 
port, and en the 3oth of March, 1775, the cauſe came 
on for further directions; when Lord - pfey, the preſent 
Lord Chancellor, was pleaſed to direct that a caſe thould 
be made for the opinion of this court, and that the 
queſtion thereon ſhould be, Whether a credilor, who 
© is a Papiſt, is entitled to receive his debt out of the 
money which has ariſen by ſale of the teſtatrix's real 
“ eſtate, according to the appointment of her will?“ 
Mr. Wallace for the plaintiff, argued that this deviſe 
to the executors was no deviſe of the eſtate itſelf, but 
merely a power to them, as executors, to ſell the land; 
which therefore deſcended to the heir in the mean time. 
That it conveyed no intereſt or uſe to the creditors within 
the ſtat. 12 W. 3 c. 4. nor could they have any claim 
upon the land itſelf till fold : but when fold, the money 
was legal aſſets in the hands of the executors; and con- 
ſequently the creditors, Roman Catholics or Proteſtants, 
have a right to be ſatisfied to the amount of their reſpec- 
tive demands. | 
Serjeant Glynn for the defendant contra, recited the 
latter part of the fourth ſection of ſtat, 12 V. 3. c. 4. 
which, he ſaid, in terms excluded Roman Catholics 
from any poſſible intereſt or profi: ariſing out of land; by 
declaring, ** that all and ſingular eſtates, terms, and any 
other intereſſs or profits whatſoever out of lands, for the 
aſe, or in truſt for the benefit or relief of any fuch perſons, 
ſhall be utterly null and void.“ If fo, it is impoſſible to 
fay, thata creditor, who is a Roman Catholic, can take 
any benefit under the deviſe in queſtion ; becauſe, in ſo 
doing, he would clearly take an intereſt and profit out of 
the land of the teſtatrix ; and that particular intereft ta- 


ken notice of by the ſtatute, which can apply only to cre- 


ditors; namely, an intereſt for his benefit and relief. A 
Roman Catholic therefore is incapable. of ſuing, out an 
elegit; in ſhort, he is excluded from any poſſible intereſt 
or benefit ariſing out of land: and if this is not-a'bune- 
fit and relief out of land, it is difficult to ſay what is. 
He cited the caſe of Roper verſus Radchff, 9 Med. 165. 
208. which, he ſaid, was not parallel; but by e 
was applicable to the caſe in queſtion. There, the Houle 
of Lords held, that a deviſee, of the ſurplus of move 
ariſing fr om the fate of A Roman Catholic, 
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ter payment of debts, was an intereſt within the ſtat. 12 
W. 3: though, even in that caſe, the deviſee might have 
been compelled to take the ſurplus of the money, and 
have been reſtrained from becoming purchaſer of the 
land. The determination, therefore, was grounded up- 
on its being an intereſt out of land. So here, though 


the Roman Catholie creditors cannot acquire the land, 


yet they take that interęſt out of it, by its being applied 
in diſcharge of their debts, which the ſtatute has expreſs - 
ly declared they are incapable of taking. Therefore he 
prayed the opinion of the court in favour of the heir at 
: law. 8 | : 
Lord Mansfield. The ſhort ſtate of the caſe is this: 
The teſtatrix leaves ſeveral pecuniary legacies ; and gives 
a preference as to fome, by directing they ſhall be paid 
to the full, whatever elſe, debts only excepted, ſhould fall 
ſhort : not a ſyllable more is added about debts. Then 
the teſtatrix adds the following clauſe. | ** In order to 
4 raiſe m—_ for theſe payments, my eſtate of Benville 
«© muſt be fold to the higheſt bidder, as ſoon after my 
4 deceaſe as it can conveniently. be done. To this end { 
do appoint, conſtitute, and empower Mr. Robert Pin- 
e Fer and Mr. Noah Shenivood, who I make executors of 
« this my laſt will, to fell, let, or ſet to ſale, both my e- 
c tates of Benville and Elminſtone.” There is no dif- 
poſition of the refidue, nor any further directions as to 
how the ſurplus was to go after payment of debts and 
legacies. This is no deviſe to the executors of the lands; 
but only a power and authority to them eo nomine, as exe- 
cutors, to ſel] the lands for the purpoſe of paying debts 
and Tegacies." s. 85 : 
The eſtates have been ſold and converted by the exe 
cutors into money. Some of the creditors happen to be 
Roman Catholics z and the queſtion is, whether they ſhall 
be paid their debts out of the money, which is now legal 
aſſets, in the hands of the executors. _ 8 
The ſtatutes againſt Papiſts were thought, when they 


paſſed, neceſſary to the ſafety of the ſtate: Upon no 


other ground can they be defended, Whether the policy 
be ſound or not, fo long as they continue in force they 


muſt be executed by courts of Juſtice according to their 


true intent and meaning. The legiſlature only can vary 
or alter the law : But from the nature of theſe laws, 
they are not to be carried by inference, beyond what the 
political reaſons, which gave riſe to them, require. 
The political object 110 legiſlature had in view, was, 


to take off from the Roman Catholics that weight and 


influence, which is naturally connected with landed 
property, beyond what perſonal eſtate can give. 
| Therefore 
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Therefore, where lands deſcend to a Roman Catholic, he 
loſes the pernancy of the profits. They are alſo incapaci- 
tated from taking real eſtate by purchaſe, which, it is 
now ſettled, comprehends every mode of acquiring pro- 
perty in the legal acceptation of the word : by deviſe, 
Sc. &c. | ; | | ; 

The only caſe that has been cited, is that of Roper 
verſus Radcliffe, But that caſe, it is admitted by Serjeant 
Glynn, is not parallel to the preſent. If it were, be- 
ing a deciſion of the Houſe of Lords, we muſt have 
been bound by it; though the judgment was againſt 
great opinions, and not with the approbation of the 
bar. But though it muſt govern parallel. cafes, yet be- 
ing ſo little ſatisfactory, it ought not to be carried fur- 
ther. That caſe came on firſt before Lord Harcourt, 
who ordered a caſe to be made for the opinion of the 


' Judges. Lord Harcourt, Lord Trevor, Mr. Juſtice 
Powell, and the Maſter of the Rolls, were all clearly 


of opinion, that the deviſees might take the eſtate as 
money: Firſt, upon a general principle of law, that if 
land is to be /o/4, and converted into money, it is not 
within the reaſon and policy of the Roman Catholic 
laws. Secondly, upon the doctrine and principles of 
the courts of Equity, which conſider that which i zo 
be done, as if it was done; namely land directed to be 
fold, as money : And money directed to be laid out in the 
2 of lands and ſettled in fee, as land: In the latter 
caſe though it remain in money, and though on the 
credit of it a debt is contracted, yet it ſhall go to the 


heir, and a fimple contract creditor ſhall not be paid * 2 Atk. 307, 


out of it. It was ſo ſettled, by Lord Hardwicke in the 
caſe of Trelawney verſus Booth. . | 

In the caſe of Roper verſus Radcliffe, Lord Chief 
Juſtice Parker differed in opinion from the reſt of the 
judges, His. argument is very able, but I cannot ſay 
convincing to me. He ſays, If ſuch a deviſe be not 
„within the acts, the deviſee might make his elec- 
„ tion to pay off the debts, and keep the land; by 
* which means the proviſion of the ſtatute would be 
« evaded :” And he inſtances a variety of caſes in which 
a deviſee is entitled to make ſuch election. And it 
certainly is ſo. But the defect of the argument lies 
here, and the objection may be anſwered thus: No, a 
Roman Catholic ſhall not make his. election; becauſe 
there is a law. which ſays, that being a Papiſt he ſball 
not take the land: And therefore, a court of Equity 
would: decree, that he ſhould take it as money. Some- 
thing like it was faid in the caſe of Bowes verſus Lord 
Shrewſbury. | 77 | 
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In common cafes, where money is given to a cha- 
rity-to be laid out in land or government ſecurity, though 
a common perſon in a like caſe may elect to have the 
tand, the charity eannot-; becauſe it is unlawful ; and 
therefore though the election be give, yet one alterna- 
tive being lawful, and the other not, a court of equity 
fays; you ſhall do that which is lawful... - 
In the marginal note in Bacon Abridgment, val. 3. 
796. title Popi/ts ; and which is fuppoſed to be taken 
from Lord Chief Baron Gillert s notes, it is faid, that 
<4. where lands are dewiſed to, or veſted in trultees te be 
% fold for payment of particulat ſums to ſeveral people, 
e ſome of whom happen to be Papiſts, that this 
„ a&-does not prevent ſuch Papiſts from taking the 
% particular ſums or legacies intended for them; be- 
4 cauſe they cannot inſiſt upon paying off the other in- 
„ cumbrances and holding the eſtate, as a perſon can 
«© d to whom the refdue of the purchaſe money is 
„ devifed.”” I hat goes a great deal further than this 
_ caſe; for a legacy 1 upon land is very different 

from a mere power to ſell. But 1 cannot fee a doubt 
in his cafe; This is only a power to the executors to 
ſell. What is the claim of the creditors? To be paid 
out of legal aſſets. The creditor has no intereſt in the 
land. He can have no claim upon the land, nor make 
his election to pay off the incumbrances and keep the 
land. He can have nothing titl the land is turned into 
money. Here it is turned into money. If the execu- 
tors Rad refuſed to ſell the land, he could only have 
obkged the execùtors to ſell; and till ſold he has no 
intereſt whatever. Suppoſe a man dies and leaves a 
number of leaſes for years: A Popiſſi creditor cannot 
take a leaſe for years, any more than he can a fee-ſimple. 
But can there be a doubt that he would have a claim 
upon ſuch leaſe as zſſet: ?: Wont 

No precedent has been produced againſt the claim 
of the creditors in this eaſe.” I ſhould' expect a prece- 
dent before I decided that # creditor ſhould not be 
paid ogr'of the aſſets, only becauſe he happens to be 
of a different way of thinking from the eſtabliſhed mode 
of religion. Therefore I am clear that this debt ought 
to be paid out of the aſſets ariſing from the ſale of 
theſe eſtates. TVT 

Mr. Juſtice: n and Mr. Juſtice vet concurred. 
. Afterwards: the-court eertiſied in theſe words. Hav- 
ing heard counſel and eonſidered this caſe, we are of 
opinion that a creditor, who is a Papiſt, is entitled 10 
receive his debt out of the money which has ariſen by 
the ſale of the teſtatrix's real eſtate, according to the 
appointment by her will.” - | 

| SMITH 
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Py 1 5 | Same day. 
SuiTH et al', Aſſignees of Haut, verſus De 
| Silva, et al. | 15 


HIS was an jiſſue out of the court of Chancery, to One of three 
try whether the plaintiffs, as aſſignees of Edward Parners - 
N Hague, a bankrupt, were entitled to oe third part f 8 == 
the profits of the adventure of the ſhip Unanimity, from coſt and out- 
London to Africa, from Africa to famaita, and from fit of which 
thence to London, and alſo of the ſale of: the ſhip, »- ---- was 4568 1. 
: EF; pays only 
This cauſe came on to be tried at Guilaball, London, 4101. in part 
at the Sittings after Eaſter Term, 1976," before” Loi of his third 
Mansfield, when the jury found a verdict for the plain- bare, ard 
tiffs, damages one ſhilling, and coſts forty ſhillings, ſuB- _—_— —_ f 
ject to the opinion of the court upon the following eaſt: remainder; * 
That in December, 1771, Edward Hague the bunk- but, before, qi 
rupt, together with the defendants Iſaat Bernat and Abru- = wo il | 
ham Lara, agreed to purchaſe and fit out a. ſhip for the 1 bank. 5 
ſlave trade, at their jaint expence, and for their jaint ac- rupt. The i 
count and riſk in.thirds And that the'vther defendant, ber partners ö 
De Silva, ſhould have the conduct and inanagement of e 3 


fitting out the ſhip as a purſer or ſhip's huſband, for the reg = | 
benefit of the parties concerned. That Hague iti De- notes, ſtand 1 
cember, 1771, purchaſed the ſhip in queſtion for 680 l. in his place 3 
and ſoon after gave a bill of ſale of one third part to the 54 412 ones. 8 
defendant Bernal, and to the defendant Laru a bill of But the af- ls 
ſale of one other third part; that ſoon after wards tlie de- ſignees are 4 
fendant Lara ſold one moiety, or half part of his third % chi 7998 = 


part, to the defendant De Silba. That De Silva was at both of the 
the whole expence of fitting out the ſhip for ſea, and profits of the 
ſupplying her cargo, c.; amounting to the ſum of adventure, 
46581. 15 8. 1 d. of which, the defendants Lara al __ —— 
Bernal duly. paid him their reſpeQtive proportions : But ſhip, 
Hague paid only 410 l. 11 8. 7d. in cath, and gave two 
promiſſory notes, one for 403]. 48. 5 d. payable at fix 
months, the other for 7391. 28. 4 di at twelve months 
for the remainder. That De Silva paid in ready money 
towards theexpence of the outfit, the ſum of 13311, 148. 
gd. only; and that he had fix months credit for 1200 l. 
13s. 3d. part of the outfit and eurgo- thereof, and twelve 
months credit for the remaining 2217. 78. 1 d. from 
the iſt of January, 1772. That the ſaid ſhip failed for 
Graveſend on or about the 1ſt of March, 1772, and at- 
rived lafe, &c. That before the promiſſory notes ſo 
. pan Sven 
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given by the bankrupt became due and payable, and like- 
wiſe long before the ſhip arrived at Jamaica, viz. on the 
2d day of July, 1772, Hague was declared a bankrupt. 
It could not. be known for ſeven or eight months after, 
whether the ſhip would make a profitable voyage or nor. 
The plaintiff Naz/, one of the aſſignees, applied ſeveral 


times to the defendant De Silva to take the bankrupt's 


Mare or intereſt in the ſaid ſhip, and the profits and riſk 


thereof to himſelf; and to pay the plaintiffs the ſum of 


4101. 118. 7 d. being the money the bankrupt had actu- 
ally paid on account thereof, which the defendant De 


Silva at firſt refuſed : but endeavoured all he could to 
ſell the bankrupt's ſhare in the ſhip, and the outfit and 


profits thereof to ſome otlier perſon, who would pay the 
4410 118, 7d; to the, plaintiffs, his aſſignees, and to pay 


for the remainder of the outfit thereof: but not being 
able ſo to do, the defendants Bernal and Lara, about a 


month or two aſter the bantruptey of Hague, were after 
much iutreaty prevailed upon by the defendant De Silva, 


+ 


4 


8c join with him to take the remainder of the bankrupt's 
r e 


68s. d. between them in equal proportions, being the 
remainder of the money the bankrupt had agreed to pay 


towards the ſhare thereof he had propoſed to take. I he 
defendant. Bernal accordingly. paid the defendant De Silva 


one third part of the ſaid ſum of 1142 l. 6s. 9d, and the 


defendant Lara paid him the other part thereof; and the 


_ . . defendants, from that time, conſidered the plaintiffs (the 
aſſignees) as intereſted in the ſhare of the ſhip,” ſo to 


have been taken and paid by the bankrupt, only as the 


ſum of 4101, 11s. 7d. was to the ſum of 4658 l. 155. 
I d. the amount of the colts and outfit of the ſaid is 
And cargo: And that the defendants were entitled to the 
remaining part of the ſharę the bankrupt had originally 
propoſed to take. That the plaintiff Vutt preſſed the 
defendant De Silva ſeveral times to pay the ſaid 410 l. 
21s. 7 d. and to take the ſame: to himſelf, withi the pro- 
fits and riſk thereof. That the firſt intelligence the de- 


fendant had of the ſhip having made a profitable voyage, 


was on the 24th February, 1773.— The queſtion was, 
g Whether the aſſignees, as ſtanding in the place of Hague 


the bankrupt, were intitled to one third, or to what other 


ſhare of the profits of the adventure? 


"defendants. 


Mr. Mansfield for the plaintiffs : Mr. Dunnixg for the 


after ſtating the caſe, proceeded thus: 


The adventure having proved a profitable ane, the queſtion 


is, 
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is, What ſhare the allignees of Hague are entitled to: 
Whether they are entitled to ane third of the profits, and 
of the money ariſing from the ſale of the ſhip, or only 
to the proportion which the ſum of 4101. paid in money 


by Hague towards the expence of fitting out the ſhip, 


Sc. bears to the whole amount of ſuch original expence 
which was 46581. There is no difference between the 
rule which mult govern the determination of this caſe in 
a court of law or equity. It depends upon the right of 
the bankrupt: And to find out what the right of the 
bankrupt is, it will be neceſſary to conſider firff, how it 
ſtood at the time of the bankruptcy ; and fecondly, whe- 
ther any alteration has happened fince to vary ſuch right. 


Fir, At the time of the bankruptcy, the whole ex- 


pence was incurred. Hague was liable to De Silva for 
the amount of the notes and a partner in thirds: The 


adventure was then at ſea, and De Silua, as purſer or 
huſband of the ſhip, was liable to him for the amount 


of his third ſhare of the profits whatever they might be. 
But ſuppoſe the ather partners were liable to thoſe who 
truſted De Silva; the conſequence on a bankruptcy be- 


_ tween partners is, that they are entitled as againſt each 


other to the balance of accounts; and ſo it was ſettled in 
the eaſe of Skpp verſus. Herwoed, before Lord Hard- 


zwicke, in Chancery,* Therefore, if the other partners , ,,. 
had been obliged to diſcharge the amount of the notes «vid: Fox 
which remained unpaid at, the time of the bankruptcy, 2% Han- 
the aſſignees muſt have allowed the other partners the full bur, ſupro. 


ſum paid for the bankrupt, and could have come againſt 
them only for the balance due to him, if any. This is 
not the caſe of a new trading, or a new adventure begun 
after an act of bankruptcy, In that caſe, it is fair to 
ay, that the bankruptcy diſſolved the partnerſhip : But 
here, all the expence was incurred prior to the bankrupt- 
ey; and if the bankrupt by an acceſſion of fortune had 
had ſufficient, and the voyage had proved a loſing one, 


he would have been liable for the whole in proportion to - 


the other owners. Therefore, he had clearly a right to 
a third of the profits at the time of the bankruptcy ; and 
the inſolvency of the bankrupt does not vary his right. 
Secondly, there has heen nothing done fince which can 
make the leaſt variation: For every thing that has been 
done, was done without the privity of the bankrupt or the 
aſſignees. Conſequently, their right cannot be varied by 
an agreement between other perſons, in which they were 
not concerned. It is immaterial whether De Silua pledged 
his own credit only to the tradeſmen, and took the ſepa- 
rate credit of the partners for the ſhare of each; or whether 


the 
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the other partners were liable to the tradeſmen for the 
whole. The queſtion is, what was the right of the 
bankrupt ? If the other partners were not liable to D- 


Silva for his ſhare, yet the bankrupt, upon paying the 


full amount of his ſhare, was entitled to a third of the 
profits, as he would have been able to a third of the 
loſs, if the adventure had been unprofitable. When I 
ſay upon payment in full, I mean payment according” to 
lav. If he had net become bankrupt, it muſt have been 
an actual payment of the whole of his ſhare : But as he 
is become bankrupt, it muſt now be a payment actord- 
ing to the diftributton made by law in that caſe; which 
is, 4 proportionable dividend with the reft of the eredi- 
tors. Therefore, whether it were a profitable or a loſing 
adventure, cannot vary the right. The conſequence. is, 


that the aſſignees are entitled to onethird of the Shs and 


adventure in queſtion. 

Alien and Aſbhurft Tuſtices; deetared themſelves to be 
of the fame opinion. 
Per Cur. Let it be indorſed on the Poftea, that the 
aſſignees of the bankrupt are entitled to one third of the 
value of the ſhip, and of the profits of the adventure in 
queſtion. 

N. B. I attended the argument of this caſe in Chon- 
cery, when Lord Apfley directed the iſſue. His Lord- 
ſhip ſaid, © he was extremely clear that the aſſignees 


were entided to a third of the profits of the adventure, 


and of the money to ariſe by the fale of the ſhip: That 
he conſidered it as one riſque; and till the riſque was 
over the account of debtor and creditor could not de fet- 


tled. Rut as it was a queſtion of law, for the ſatisfacti- 


on of the parties, he would direct an flue.” - - 
* * Mr. Juſtice Miles was abſent at the! deciſion of 
rhe lev eral caſes included in this term. 


The End of T RINIT Y Term. 
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WEAKLY, ex dim. YEA, Bart. verſus BUCKNELL, Friday, 
Bl C14 „ Nov, 15th, 
N ejectment for lands in Somerſetſhire, a verdict was 4. by an a- 
found for the plaintiff, ſubject to the opinion of the greement in 
court on a ſpecial caſe, ſtating in ſubſtance as follows : , Writing, but 
That on the 13th of March, 1758, Sir Villiam Yea, _— 
Baronet, by an unſtamped agreement in writing, articled B. to grant 
to grant a leaſe to the defendant for 21 years from Lady - him 2 leaſe 
day, 1758, at the yearly rent of 2201. The defendant . aner ang 
had been in poſſeſſion of the premiſes ever ſince, and paid continues in 
the rent up to Lady- day laſt, according to the ſaid agree · poſſeſſion 18 
ment: But no leaſe was ever granted by the leſſor of the ble But 
plaintiff, or demanded by the defendant. On the 13th cer tendereg 
of September, 1773, notice in writing was given by the by A. or de- 
leſſor of the plaintiff, *© to quit at Lady-day, 1776.“ manded by 
The queſtion was, whether the leſſor of the plaintiff is © —— 1 — 14 
entitled to recover. | „ 16 22 | 11 
Mr. Buller for the plaintiff contended, Fir/t, That fence in an 'S 
this agreement was tantamount to a leaſe; and if fo; it dectment #1 
was void for want of a ſtamp, and could not be given in _— 1 11 
evidence. 3 Bac. Abr. 119. Cre. El. 33. Moore 1 
Wr. . . 3 | | | 
Seen, If not a leaſe, it could not entitle the defen- N 
dant to keep poſſeſſion againſt the landlord. It is not — 14 
certain that a court of Equity would decree a ſpecific per- | 
formance of ſuch an agreement; and if it would, a court 
of Niſ prius could not go into that : pang” If it ſhould 14 
1 


be conftrued a leaſe, no tenant will in future execute a 1. 
leafe, and the crown will loſe the ſtamps. | _— i | 
Lord Mansfield topped Mr. Gould who was about to 11 
argue for the defendant, ſaying, there was no occaſion to | 

give himfelf any trouble in ſo plain a caſe. . 8 
© 6 | 1 
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Same day. 


Variance in 

a declaration, 
by deſcribing 

_ a ſtatute on 
which the 
action was 
brought to 
be a ſtatute 
of the 4th of 
Philip & ; 
Mary, where-' 
as it was a 
ſtatute mace 
in the 4th and 
£th of Philip 
& Mary, is 
fatal. 


Hut with leave to move for a new trial without coft ; and 
| | 5 


The iſt point is, Whether this is a leaſe ? Suppoſing 
it to be a leaſe, what would it avail the revenue, if a 
court of law ſays it is a leaſe, and therefore ought to be 
ſtamped ; and a court of Equity ſays, it is ati agreement 
and ſhall be read in evidence as ſuch, which it could not 
be if it were a leafe, and void within the ftamp aQs. 
But it is an agreement for a leaſe for 21 years; and the 
defendant has been in poſſeſſion eighteen of them. Then 
the leſſor of the plaintiff gives notice to quit, and brings 
an ejectment. He has agreed for a valuable conſidera- 
tion, not to give notice. Shall he then give notice? 
There might be circumſtances perhaps, which might let 
him in to maintain an ejectment. For inſtance, if he 
had tendered a leaſe, and the defendant had refuſed to 
execute it, whereby the plaintiff had incurred a loſs. 


But here there is no ſuch circumſtance ; and if the court 
were to os this ejectment ought to prevail, it would 
or 


merely be for the ſake of giving the court of Chancery an 


opportunity to undo all again. If the leſſor of the plain- 


tiff ſhould recover at law, equity would immediately ſet 
it right, and he would be obliged to pay the coſts of both 
ſuits. —lIf he is ſo anxious for the revenue let him grant 
a leaſe now. HE 0 TEES 1 Ba 


© » RaNnn, Clerk, verſur G RE EN. 
1 PON ſhewing cauſe why a new trial ſhould not be 
granted in this caſe, Lord Mantſield reported as 
follows: % eo. pdas 7 
This was an action of afſump/z, brought by the plain- 
tiff againſt the defendant, to recover the um of 408. 
and 6 d. due to the plaintiff as vicar of the pariſh, of 
Trinity in the city of Coventry, purſuant to an order 
made by the Lord Chancellor, the Lord Chief Juſtice of 
the Common Pleas, and myſelf, agreeable to the direc- 


tions of 2 private act of parliament concerning tythes in 


the pariih of St. Michael and the Holy Trinity in Coven- 
try, paited in the fourth and fifth years of Philip and 
Mary. The declaration ſtated the act to be the 4th of 
Piulip' & Mary, whereas the record when produced in 


evidence appeared to be the 4th and 5th of Philip & 


Mary. This, it was contended by the counſel on the 
part of the defendant, was à fatal variance. I was of 
that opinion, and accordingly non-ſuited the plaintiff; 


Per Cur, Let the Pofiea be delivered to the defen- 


8 . 
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if the court ſhould be of opinion that the variance was 
fatal, then the nonſuit was to ſtand. | 
Mr. Serjeant Hill and Mr. Serjeant Adair for the 
plaintiff, inſiſted; Firſt, That this was no variance in 
meaning or ſubſtance : On the contrary, the 4th of Phi- 
lip & Mary was the true deſcription of the ſtatute; it 
being made in the fourth year of their joint reign. Se- 
condly, If a variance, it was not material; becauſe the 
order, and not the ſtatute, was the gif of the action: 
conſequently. the ſtatute was only matter of inducement; 
and therefore need not be ſo certainly alledged. Co. Lit. 
303. 4. Thirdly, If material, the defendant ought to 
have pleaded nul tie record; otherwiſe. the court would 
take it to be as ſet forth. Conſequently the objection 
was now too late; and cited Spring verſus Eve, 2 Mod. 
241. Platt verſus. Hill. 1 Ld. Raym. 381. | 


Mr. Wallace for the defendant contra, contended, that 


the variance in this caſe, being a miſ- recital of the time 
when the parliament was holden, was fatal: That it is 
ſo laid down in 2 Hawk. Pl. Cr. 246. and in the caſe 
of Langley verſus Haynes, Moore 302. was expreſsly ſo 
adjudged. As to the objection that the ſtatute was only 
inducement to the action; he inſiſted it was the ground 
and foundation of the order, and therefore neceſſary to 
be ſet forth. If. ſo, upon xon-aſſumpfet pleaded, the 
plaintiff muſt prove it as ſtated; becauſe thereby the 
whole declaration is put in iſſue, Here, upon the evi- 
dence produced, it appears the plaintiff has ſet forth a 
different ſtatute. Therefore he hath failed in the ground 
of his action, and the nonſuit directed was right. ; 
Lord Mangficld. It is impoſſible to get over this ob- 
jection. The only queſtion is, Whether this is a va- 
riance in the deſcription of the material ground of action. 
In ſome reigns, as in Car. 2. and Gez. 2. it happens, 
that the parliament meets in one year of the reign, and 
continues during part of the next year. In that caſe, 
the method is to entitle the acts paſſed, of both years. 
But in point of la w, acts of parliament which do not in 


words contine the commencement to a particular day, or 


where the commencement does not appear from the ſub- 
ject matter, refer to the firit day of the ſeſſions: And 
therefore, ſuppoſing this to be an act of the 4th and 5th 
of Philip & Mary, according to ſuch-method, it would 
forth, 

But in this caſe it is different. Philip by act of parlia- 
ment has the ſtile of King: But his being ſo entitled, 
does not annihilate the firſt year of the reign of Queen 
Mary. Therefore, from that time the ſtatutes are — 

0 ; title 


in truth be a ſtature of the 4th, and ought to be fo ſet 


— 
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wer ſts 
GREEN. 


76_____ Michaelmas Term 17 Geo. f. B. R. i 


1776. titled the 1 and 24, the 2 and 3d ef Philip and Mary» 0 
and ſo on; that is, the I of Philip and 2d of Mary, &c. fe 
Raunn ere the declaration deſcribes the ſtatute to be the fourth f. 


| Pic ee of Philip and Mary Upon the Parliament Roll being | 
produced, it appears to be an act paſſed in the 4th and t 
5th of Philip and Mary. The ſtatute therefore deſcrib- 0 
ed in the deelat̃ation is different from the ſtatute pro- b 
duced; and in fact the re is no act in the ſtatute book of t 
the 4th of Philip and Mary. | C 
The court will always incline to lean againſt niceties { 
in matters of variance. But where it is in the deſcrip- t 
ti on of a ſtatute or record, it is fatal. Here the action, 
which is an action of 'afampft, is brought in conſequence 6 
of a right liquidated by ineans of the ſtatute. The fta- 
tute therefore is the only ground of action. Without it | 
we had no authority to make the order we did: But 
when the order was made, the law raiſed an aſſumpſit. 
The defendant pleads non gſumpſit. Is any thing clearer, 
than that the plaintiff, upon the general iſſue pleated, 
muſt-prove his whole cafe ? "The firſt thing to be proved 
here, is the ſtatute; But inſtead of producing the ſta- 
ute ſet forth in the declaration, the plaintiff produces a 
different act. I am ſorry for it, but there muſt be a 
nocſut: | 3 29 ches ue Fa 
ITI be other three Judges concurred, $I 
Pier. Cur. Judgment of nonſuit. 
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Same day. BaDEIN vVer/rs POWELL, KinG, and CHANCELLOR. 
. I J2ON thening cauſe why's verdiat ſhould not be 
not lie againſt, . entered in this caſe by the defendant Chancellor; 
a pound- the caſe, upon the reporr of Lord Mansfield, before whom 
Keeper, mere- . 300-4 eee „ Fas | i 
Iy for receiv. the cauſe was tried, appeared to be as follows: 
ing a diftreſs, This was an action of treſpaſs, vi et armit, brought 
tho the ori- by the plaintiff againſt the defendants, for taking and 
1 detaining the ' plaintiff's cart and horſes.— The plaintiff 
Sccue, if he Was A running duſtman, and the defendant Powell a pub- 
exceeds hs lick ſcavenger. Potvell and King detained the plaintiff's 
BY N cart and horſes as they were ſtanding in tlie ſtreet, under 

. Pretence of their being an eſtray, and within the city of 
N Lenden; and carried them to the Green Tard, of wlich the 
defendant Chancellor was the pound-keeper ; who afterwards 

inſiſted upon being paid the following ſums before he would 

deliver them up. For bringing them in, 2 5. for crying 

them, 25. torkeeping the horſes, 21. 6s. 8 d. and for care of 

e e, 2 ry tne e the 
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the cart 1}. 3s. which the plaintiff accordingty was 
obliged to pay : Upon not guilty pleaded, the jury 
found a verdict for the plaintiff againſt all the three de- 
fendants. NY EE 
The only queſtion at the trial was, whether this ac- 
tion of treſpaſs could be maintained againſt the defendant 
Obancellor the pound-keeper, who did no other act than 
barely receiving the horſes and cart into the pound when 
they were brought there; and keeping them ſeveral 
days till redeemed. I thought he aught to be found not 
- guilty ; but it was contended he was a treſpaſſer by con- 
tinuing them in the pound, being wrongfully impound- 
ed, and the jury found him, as well as the other de- 
rae Wy. , ET | _— 
Mr. Wallace and Mr. Buller ſhewed cauſe, and ar- 
gued, 1//, That in treſpaſs, all ate principals: And 
here the original taking being tortious, the pound- 
| keeper, by refuſing to releaſe the cattle, till the plaintiff 
had diſcharged the fees and all expences, had adopted 
tke original taking; and conſequently rendered himſelf 
liable. And they compared it to the caſe of Sauderſen 
v. Baker and another, Trin. 12. Geo. 3. C. B. where up- 
on a fl. fa. iſſued againſt A, the bailiff levied the goods 
of the plaintiff &, upon which S. complained to the 
under-ſneriff, who faid, ** very well; Bolland (the bai- 
„ liff ) is a raſcal; but we have ſecurity, and I don't 


cc care.“ In treſpaſs agaiſt the defendaats (che ſheriffs) 


for breaking the houſe and taking the goods, De Grey 
Chief Juſtice left jt to the jury to ſay, whether the de- 
fendants had not recognized the act of their officer 
Bolland. The jury, _ thought they had, and accord- 
ingly found for the plaintiff, damages 350l. Upon 
ſhewing. cauſe againſt a new trial, the court were una- 
nimouſly of that opinion, and diſcharged the rule“ 
Secondly, If the defendant meant to have availed him- 


1776, 


Bavxrx 
werſrs 
Power... 


Fide this 
"ca ſince re- 
orted in 2 


ſelf of his ſpecial authority as poundkeeper, he ſhould Back. Ses. 
have pleaded it by way of juſtification, as a gaoler or 832. 


any other perſon acting under à like authority muſt do; 
whereas here, he has relied on the general iſſue only. 


Therefore, on either ground, the rule for entering up 


a verdict for the defendant Chancellor ought of be dif- 

charged. 5 [ „ l 
Mr. Dunning and Mr. Davenport in ſupport to the 

rule, contended, that the cart and horſes being brought 


to the. defendant Chancellor as pound- keeper, and deli- 


vered to him as an gftfray, the original poſſeſſion by him 
was clearly lawful, That whether "rightfully or wrong- 
fully taken, he was obliged to receive them; and the 
inſtant he did receive them, they were in cuſtodia legis; 

conſequently, no fubſequent detention could make him 2 
TS treſpaſſer. 
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1776. treſpaſſer. If wrongfully taken, it was at the peril of 
— the perſon bringing them; not the pound-keeper, who 
Bavxix has no right or power to judge of the legality of the 
. 4M capture; but is the officer of the law, and niniſterial 

only. And if the party wanted his property back, re- 
plevin was open to him, and would have been the pro- 
per mode of taking it out of the pound-keeper's poſſeſ- 
ſion. Therefore they prayed the rule might be made 
abſolute. 3 1 | | 
Lord Mansfield. This is an action of treſpaſs againſt 
three defendants, for ſeizing and detaining the plaintiff's 
cart and horſes; and they have all pleaded not guilty, 
The queſtion reſerved is, whether the defendant Chan- 
cellor ought to be found guilty or not? 
It has been argued two ways; 1/7, Whether on the 
merits of the cate he was a treſpaſſer * 2dly,' Suppoſing 
on the merits of the caſe he was no trefpafſer, whether 
by pleading the general iſſue he has not miſpleaded, and 
' ought to have juſtified ? t 
1/4, Upon the merits of the caſe; It was neceſſary 
for the plaintiff to prove him guilty of the treſpaſs ; 
otherwiſe the caſe ſtands, that two perfons ſeized the 
cart and horſes and brought them to the pound, of 
which Chancellor was the keeper. Chancell»yr has no 
concern in the taking or bringing there. How then is 
he guilty of a treſpaſs? The pound is the cuſtody of 
the law : And the pound-keeper is bound to take and 
keep whatever is brought to him, at the peril of the 
perſon who brings it. T 
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here is no judgment, no direc- 
tion, no written warrant gr examination to be had by 
him. - When is the treſpaſs committed by him? He 
does nothing to ratify it: But only takes the cattle as 
he is obliged to do, at the peril of the perſon who 
brings them. If wrongfully taken, they are anſwer- 
able, not he. It would be tertible, if a pound-keeper 
were liable to an action for refuſing to take cattle in, 
and were alſo liable in another action for not letting 
them go. If he goes one jot beyond his duty and afſents 
to the treſpaſs, that may be a different caſe. But here 
he has done nothing beyond his duty: When the cattle 
are once impounded, he Cannot Jer them go without a 
replevin, or without the conſent of the party. Upon 
their heing releaſed he is entitled to legal fees. If he 
is guilty of extortion there is another remedy, __ 
What I have ſaid is a clear anſwer to the 2d objec- 
tion, that he has not pleaded ſpecially, as it has been 
5 contended he ought to have done. No man is bound ta 
juſtify who is not prima Fl a treſpaſſer. A gaoler if 
18 has à priſoner in cuſtody is prima facie guilty of an 


impriſonment; 
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impriſonment and therefore muſt juſtify. But here it 


comes out on the plaintiff's own ſhewing, that the pound- 
keeper had nothing to do with the —_— The law 
thinks him ſo indifferent a perſon, that if th 

broken, the pound-xeeper cannot bring an action, but 
it muſt be brought by the party interefted. It would be 
attended with terrible inconveniencies, if he were an- 
ſwerable for a wrongful taking by the perſons who bring 
the cattle to him; and therefore, I am clearly of opinion 
there ought to be judgment for the defendant Chancellor 
in this caſe. | | 


Afton Juſtice. I am of the ſame opinion. The. de- 


fendant was no treſpaſſer, and therefore was not obliged 
to juſtify,” In 2 Jones 214. there is a very ſenſible caſe, 
which determines, that if an officer do not intermeddle, 
but only does what belongs to his office, he ſhall nat be 
liable for any precedent tortious act of which he could 


know nothing. A pgaoler muſt juſtify, becauſe a pri- 
ſoner cannot be delivered to him without a warrant. 


Therefore he mult, ſtate the warrant. But a pound- 


keeper has nothing to do with the taking, he has only to 
put the cattle, &c. into the pound; the inſtant they are 
in the pound, they are in the cuſtody of the law; and if 


the pound is broken, he cannot bring an action, but the 


perſon. who diltrained them: And ſo it is expreſsly laid 


down in Fitz. Nat. Breu. tit. de parco fratto, 228. 
Duarte edition 1775. „ 
Here the defendant Chancellor only did the duty of his 
office, by impounding the cart and horſes brought to him 
by the other defendants. The caſes, where a party 
concerned in any ſubſequent ſtage of the buſineſs is held 
liable to an action, are, where he renders himſelf ſo by 
_ aſſenting to the original treſpaſs. But here is no aſſent 
to the treſpaſs. Therefore, I am clearly of opinion he 
ought to have judgment. 5 
Mr. Juſtice Willes and Mr, Juſtice A ſphurſi concurred. 
Per Cur. Judgment for the defendant Chancellor. 


Moores verſus MoUrGvus. 


PON ſhewing cauſe why a new trial ſhould not be 
granted in this caſe, Lord Mansfield reported as 
fatiowss ©; TEAY 11% - Db 
This was an. action®brought by the plaintiff, who js a 
merchant at Alicant, againſt the defendant, his agent in 


Londen, for miſbehaviour, in not inſuring the plaintiff's 


goods agrecable to his directions. The goods were a 
| | | bs Cargo 
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1776. cargo of fruit; and by the letters produced in evidence, 
te Sb get that the plaintiff had given the defendant 
Moonx any particular directions how or with whom to inſure; 
Abe but only generally, to inſure the cargo. The defendant 
+... © infured with the London [nſurance-office, who, in policies 

upon fruit, always put in an exception, free from parti- 

cular average. I his policy was made therefore with that 

exception. The loſs was not entirely a total loſs ; for 

though. the goods were at firſt under water, tome were 

faved. But thoſe that were damaged would not pay the 

falvage of them. "the jury found a verdi& for the de- 

- fendant: And one of them ſaid, the ground of their ver- 

dict was, becauſe they thought he had acted bond fide to 

the beſt of his judgment. Ws 

Mr: Dunning in ſupport of the rule, inſiſted, that tho” 

the commiſſion in this caſe was to inſure generally, and 

no particular directions given; yet it behoved the defen- 

dant to diſcharge it in ſuch a manner, as would effectu- 

ally anſwer the end propoſed. That the very nature of 

the commodity ſhewed it was liable to an average loſs; 

therefore the defendant ſhould have guarded againſt that 

danger: And there being two offices where this excep- 

tion is never put in, it was groſs negligence in the defen- 

dant not to inſure with them. Therefore, he prayed a 
new trial might be granted. ö 

Lord Mansfield, The drawer of this declaration has 

thought it neceſfary to invent two grounds of action upon 
which to found the plaintiff's claim. 1/, That the 
plaintiff had given orders to inſure free of average, except 

general, or the ſhip ſtranded ; and that the defendant 

Fot den to do ſo. The next ground is, that he 

had given orders to inſure in the uſual and cuſtomary 
courſe. Theſe two grounds are entirely a fiction, for 
there were no ſuch orders given, and no ſuch expreſs un- 

dertaking: And to maintain this action, the defendant 
muſt be guilty either of a baffach of orders, groſs negli - 

-gence, or fraud. Now alt the obſervations which have 
been made to-day, were made at the trial; and were very 
proper for the conſideration of the jury; and my direction 
to the jury was general; that if they thought there was 
groſs negligence, or the defendant had acted.mala fide, 
they ſhould find for the plaintiff: If, on the contrary, 

they were of opinion that he had ated hand fide and to 

the beſt of his judgment, then they ſhould find for the 
defendant.” In delivering their verdict they fay, they 

did not think the defendant guiſty of 1 
or that he ated mad fide : court therefore will not 
fay fo, The plaintiff, if he pleaſed, might have =_ 
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| orders to the- defendant not to inſure at the Londan In- 1776. * 


 furance-office; but at ſome other office where this excep- 


tion would not have been inſiſted on. But he gives no Moozz 


directions at all. Therefore he left it to the diſcretion ,, 7 

of his correſpondent, who, if he meant no fraud, wass 

at liberty to Elect between the underwriters. It ſeems, 

the Exchange Aſſurance and the London Inſurance-effice 

differ in the form of their policy: But though the one 

runs a riſk which the other does not, the premium is 

the ſame. There could be no temptation therefore to 

the defendant as to his choice between them. If, upon 

all the circumſtances, the jury had found for the plain- 

tiff, it might have been a caſt whether the court would 

have granted a new trial. A fortigri, in a hard action, 

where, as no particular orders were given, there has 

certainly been no breach of orders; where the defen- 

dant appears to have ated bond fide, and where the 

plaintiff” has himſelf been guilty of the firſt omiſſion in 

giving no directions at all, there ſeems to be no ground 

tor the court to interpoſe againſt the defendant. There- 

fore, I am of opinion the verdict ought to ſtand. 

The three other judges concurred. 7 By | 
Per. Cur. Rule for a new trial diſcharged. , 


* 


SALISBURY, ex dim. Cooke, verſus HURD.  - \Tuekday, | 
0 SHE pl; art if x4 | I 4 ov. 19th: 
| is ejectment for certain copyhold lands, in the ma- A leaſe for 
nor of Warminſter in the pariſh, of St. Cuthbert, Pon 1 
Wells ; the judge, at the trial, directed the jury to find e 
a verdict for the defendant; but gave the plaintiff li- the Lord, where 
berty to move the court to ſet the verdict aſide, and to the widow by 
enter up a verdict for himſelf in its ſtead, if the court — 
ſhould be of opinion with him, | | her free-bench 
Upon ſhewing cauſe Ne a rule obtained by the if the copyhol- 
plaintiff as above, the caſe,” by the report, appeared to fer had diet 
be as follows: That the cuſtom of the ſaid manor was the idem, of 
to grant copyholds for three lives. That the firſt life ner free bench. 
had a power of ſurrendering the whole eſtate, and the 
widow of a tenant who died ſeiſed was entitled to her 
free bench. That on the 6th of September, 1703, F. 
then copyholder for three lives, ſurrendered to Hurd. 
the deceaſed huſband of the defendant; who on the 
19th of October, 1767, by licence from the Lord, de- 
miſed to Singer for 99 years, by way of mortgage: 
Then Hurd died; and Singer aſſigned to the plaintiff. 
At the trial, only one inſtance of a leaſe by licence was 


0 4 : d " 
given in evidence; whereupon it was infiſted for the de- 
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fendant, 
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fendant; the widow, that there being no Tpecial cuſtom 
to let dy leaſe; the only way of tramsferring the copy- 
Hold was by furrender : And therefore, in this“ cafe, 
if the eſtate of Hurd the hüſbattd was not determined 
according to the cuſtotfi of «he manor, he muſt be 
deemed to have died ſeiſed of the pyhold'; and Ys 
widow ſHIlentitled to her free bench. e judge wa 


of that opinion, and directed the gur) te find rhe de- 


fendam as Above. 


Mr. Nerby, Who hewed cate, infed hat hs op- 
hold eſtates could only be transferred by ſarrender and 
admittance. Co. Cop. ſ. 36. That chere being no fpecial 
cuftom to warrant'th:s ſort of mortgage, on the centra- 
ry only a fingle inſtance produced, the widow ought 
not to be defeated of her free bench: And the huſ⸗ 
band ſhoult have been content to purſue the ordinary 
mode of mortgage, by conditional ſurrender. There- 
tote he prayed the rule for ſetting aſide the verdict might | 
be diſcharged. ' 

Mr. Dunning "ee Mr. Gould contra, contended, that 


the copyholder, having obtained the Lord's licence, 


might do what he pleaſed with the eſtate; and could 
have conveyed it from the wife in any form he thought 
fit: Conſequently, her right of free ere muſt be ſub- 
ject to the mortgage in this caſe; and cited 1 Rol. Abr. 
508. Popb. 105. Hall verſus Arrowſmith, 

Lord Mansfield being obliged to go to the Houle of 


Lords faid, he was of opinion with Mr. Gould And 
the reſt of che court concurring with his Lordſhip, de- 
_cided the caſe immediately; and held, there was a great 


difference between the ' cuſtom: of free bench, found in 


y this caſe, and the caſe of 'Dower. In the latter, the 


Wedneſday, 

Nov. 20th. 
A leaſe, void 
againſt a re- 
mainder-man, 
cannot be ſet 
up by his ace 
ceptance of 
em. 


widow is entitled to dower of all her huſband was fei(- 
ed of during the coverture: But here, her right was 
confined to ſuch eſtate as he ſhould die ſeiſed of; con- 
ſequently, as betwen Lord and tenant, they might de- 
Feat the wife's eſtate when they pleaſed. 

Per Cur, Rule abſolute for the mig to enter up 
judgment. ; 

Mr. Kerby then reſirred the court. to Farelty's caſe, 
Ero. Fac. 36. and Freeman 5 as in point for the 
te a | 


Jaxx ex din, Tarn werſus Cuvncrt. 5 


ſhould not be granted, the caſe appeared to be ſhortly 
this: 

Tenant for life made a * for 21 _ ; and, be- 

he remainder- 

man 


I. ejectment, upon ſhewing cauſe why a new id 


fore the expiration of the term, died. 
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man in tail ſuffered, the defengant to remain in poſſeſſion 1776. 
four or ſive years, received rent regularly during that 
time, and then gave ngtige to quit, and brought this JN K M86 
ejectment. The queſtion was, Whether this acgptance 3 7 
of rent hy the remainder-man amounted, to a confirma- Re 
tion of the lezſe; or whether, the leaſe being, void, it 
was incapable of confirmation. 8 ieee 
Lord Mansfield. This is a void leaſe and not voida- 
ble only. But if it were merely voidable, the acceptance 
of rent alone, unaccompanied with any other cirgam- 
ſtances, is not a ſufficient confirmation. It cannot be a 
confirmation, unleſs done with a knowledge of the title at 
the time; or unlels the remainder-man lies by and ſuf- 
fers the tenant to lay out his money in improvements, in 
confidence of continuing tenant. But here it is a void 
leaſe; and in general a void leaſe is incapable of confir- 
mation. Therefore the rule muſt be diſcharged. ® Vide ſupra 
The-three other judges. concurred. . 2 right 1 
Per Cur. Rule for a new trial diſcharged. strapnan- 


( 


Harris verſus BurrERI HY, et all.. Some day. 


F T-P ON ſhewiog cauſe why a new trial ſhould not In treſpaſs 

: be granted in this caſe, Aſbhurſi Juſtice: reported 3 
from Mr. Baron Perryn as follow sss. | | fuffer judg 

This was an action of aſſault and falſe impriſonment, ment by de- 

brought by the plaintiff againſt four defendants, wiz. fault, the 
Samuel Butterley, John Moore, Richard George, amd 9 _ 
Humphry Moolrich. Two of the defendants, viz. Bur- ET 
terly and Moore, pleaded not guilty, on which iſſue was affect the reſt 
joined. The other two, viz. George and Moolrich, ſe- And wy 
verally ſuffered judgment to go. agataſtthem-by default. the jury, 
At the trial, Thomas Tranter, on the part of the plain- whether the 
tiff, {wore he ſaw the plaintiff in company with Butter- treſpaſs pro- 
le and Moore, no other perſon being then with them, and 2 be = 
they were taking the aur gently down: to the gaol. confeſfed. 
That when they came to the gaol, Butterley put the But the plain- 
plaintiff in the dungeon, and Mrs. George, wife of the tiff cannot be 
defendant George, locked him in. But that he never "ſited. 
ſaw the defendants George or Moolrich, during the whole 

time. The next | witneſs ſwore the defendant Moolrich 

had acknowledged to him, he was with Butterliy and 
More when they taok the plaintiff to gaol. And there 

the plaintiff! reſted his caſe. The counſel for the defend- 

ants called no witneſs: But inſiſted, that e 

ES | I'i2 | „ 71 {AN 
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1776. and impriſonment were laid, it was incumbent on the 
. plaintiff to prove a joint aſſault and impriſonment by 41 
+ Haxx1is the defendants. That although the confeſſion of the de- 
verſes fendant Woolrich might be ſufficient to affect himſelf, | 
1 yet it was not evidence againſt the other defendants. And 
that there was no evidence againſt the defendant George. | 
On the other ſide it was contended. that the confeſſion 
of the defendant Moolrich was ſufficient againſt all the 
defendants; and that the acts of Mrs. George would 
charge the defendant Gorge her huſband. VV 
__ © Upon the whole, I was of opinion, the evidence was 
not ſufficient to ſupport the declaration; efpecially as the 
- witneſs Tranter was preſent at the gaol, and did not ſee 
the defendant JY/zolrich there: And I was going to ſum 
up the evidence, and to have delivered that opinion tothe 
jury, and to have taken their verdi&t. But having inti- 
mated that opinion, the plaintiffs counſel called on the 
defendant's counſel to afk for a nenſuit ; which he de- 
elining, the plaintiff's counſel defired the plaintiff might 
be called; which was thereupon accordingly done, and 
a nonſuit entered. „ ; 
Mr. Bearcreft, who ſhewed cauſe, ſaid, he was ready 
to admit, that where treſpaſs is brought againſt four, 
and tos ſuffer judgment by default, it was the ſame with 
reſpect to thoſe two, as if the treſpaſs had actually been 
proved againſt them. But he inſiſted, that to make it a 
joint treſpaſs, the plaintiff ought to prove a treſpaſs by 
the other two jointly with thoſe who let judgment go by 
default; and cited 2 Salt. 455. Lover v. Salkeld, 
where it was ſaid, A xon-pros might be entered after 
interlocutory judgment, as well as before. Secondiy, 
Suppoſing the nonſuit was wrong, it was obtained by a 
trick, and at the requeſt of the plaintiff's council; and 
therefore prayed the rule might be diſcharged.— Mr. 
Daunning, contra, contended, that it was ſufficient for 
the plaintiff to prove his caſe againſt the two defendants, 
who denied the treſpaſs, without connecting them with 
the other two, who had ſuffered judgment by default. 
T he latter eertainly admit the treſpaſs; all that remains 
therefore is, for the plaintiff to prove it upon the other 
two; and that being fully done in this caſe, the nonſuit 
was elearly wrong, and ought to be ſet aſideQ. 
Lord Mansfield. This is an exceeding plain caſe. As 
. to any art, that is to be laid entirely out of the queſtion. 
It has been often laid down, that if a judge gives it as | 
his opinion the plaintiff ſhould be nonſuited, and council 
ſubmit to his direction, it is not to be imputed as a fault 
of the council. | | : 
_— t 
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It is impoſſible for the plaintiff to be nonſuited in, 1796, 


this caſe; for there cannot be a nonſuit againſt him i 
teſpect to thoſe who ſuffered judgment by default. Han ns. 
..\\ Secondly, Ihe evidence given was moſt: clearly proper m_ 
evidence to be left to the jury: For the plaintiff nec 
only bring evidence to affect thoſe who have pleaded not 
guilty, and denied the charge. If there had been evi- 
dence to ſatisfy the jury that they were quite different 
treſpaſſes, that would have been matter for the jury to 
give their opinion upon. The two who let judgment go 
by default, admit the treſpaſs charged in the declaration. 
hen in all events it is a matter of fact to be left to 
the jury, whether the aſſault proved to have been com- 
mitted by the two wha pleaded, was the ſame aſſault as 
that which ſtands confeſſed. on the record by thoſe who 
let judgment go by default, or a different one. Here 
one. of the defendants, who ſuffered judgment to go by 
default, was the gaoler, to whom the defendants, who 
pleaded not guilty, delivered the plaintiff. © Upon theſe 
circumſtances, the court is under a neceſſity to ſet the 
an. becauſe it is a matter that has not been 
An, Villas, and Aſbburſt, Juſtices concurred. 
Her. Gar, Rule for a new trial abſolute, and the non- 
ſuit ſet aſide without coſt s ä 
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HIS was an action on the caſe, on the ſtat. 1 Gee. Ir perſons, ri- 
2 1. Al. 1. c. 5. fer. 6. againſt the hundred of Welt otouſly aſſem- 
Derby, in the county of Lancaffer, for damages done to bled, demoliſh 
the plaintiff's houſe and: furniture, by rioters. -- The de- 1 _— 
elaration eonſiſted of two counts. £irft, that more houſe, and hav- 
than twelve perſons riotouſly aſſembled themſeſves and ing thus rio- 
demoliſhed: the plaintiff s dwelling- bouſe in part. Se- *oully obtained 
cond ly, For demoliſhing part of à certain other dwell- te the Huge 
ing-houſe of the plaintiff's, together with the goods and deſtroy the 
chattels of the plaintiff then and there being in tbe diuel- goods and ſur- 
Jing-houſe, and -wherewith: the ſaid dwelling-houſe wag. p nn * it, the 
furniſhed... The defendants pleaded not guilty ; upon fcrable in 21 
which iſſue was joined. Before the trial came on the at- action on the 
tornies for the plaintiff and defendants entered into the ſtat. 1 Geo. . 
following agreement, which was after wards made a rule he dane, 
of court. That a verdict ſhould paſs againſt the de- done to the 
s fendants on the firſt count, far the ſum. of 38l. 8s, furniture as 
„gd. being the amount of the damages ſuſtained by wel! as to the 
4, Ihe plaintiff, by the demoliching in part his dwelling- de. 
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„ 11d. being the amount of the damages ſuſtained by 
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very active ini attempting to ſappreſs 


& houſe':' And on the 2d. count for the ſuni of 1281; 188. 


« him in the demolition and loſs: of ſundry gvadt and 
cen furniture; his property, then and there. 40 by the 
ic ſaid rioters, ſuhject to the opinion of the court on 
cet lis following cafe. ot I Oe 1 


The pfaintiff was a joiner in the town of Liver- 


4 550, but had lately been coficerned in the African 
4 trade? In Hug uff iyi, fome ſailors in the tdwn of 
e Lider pool cauſed a great riot, and the plaintiff being 

a ap |, the rioters 
c kxhreatened to attack His houſes: But hes having inti- 
c mation of their intefition,'"ſectired' his doors and 
«© witdow-fhutters in the beſt manner he was able. 
% Howeuer the | rioters, armed with different ſorts of 
«© Meapons, ſuch as guns, cutlaſſes, and bludeCoris; de- 
ce tetmined to de all the! miſchief they could. And 
on- the zœth of that month, being aſſembled. to the 
* amount of hundreds, a among whom were 50 or 60 
«faitors, atmed in manner aforefaid, broke open I be 
% awitdow-ſhutters, forced the door, and demoliſhed a great 


% part of the dwelling -houſe of the plaintiff, to the 


< amount, upon a moderate computation, of 481. 8s. 
<6: gd. And having in thit riotouf manner obtained an en- 
trance into the houſe, they defiroyed the furniture and 
«© houſehold goods of the plaintiff to the amount of 
© 128]. 18s. 11d. upon a moderate computation.”'— 
It is alleged on the part ofthe plaintiff, that the damage 
to the furniture was conſequential to the demolition of 
the houſe in part as above ſtated. On the part of the 


defendants it is alleged, that the damage done to the 


goods and furniture is 2 ſabſlantive and ſeparute injury, 
and not provided for by ae Sa. & 94 GB. 5 
Mr. Mood for the plaintiff ſtated the queſtions to be 
two. iſt. Whether the plaintiff was entitled to recover 
damages for the deſtruction of the furniture. 2dly. 
Whether he was entitled to coſts; and he was pro- 


ceeding to argue, but Lord Mansfield called on the coun- 


fel for the defendants to go ot. 
Mr. Wilſen for the defendants, admitted the plain- 

tiff was entitled to the tſt count the facts found, dearly 
amounting to a demolition: of the houſe in part. As to 
the 2d count, he ſtated the queſtion to be, Whether de- 
ſtroying the furniture was demoliſhing the houſe in the 
whole or in part, within the 1 "of the ſtatute; 
and inſiſted it was not. Before tlie ſtatute, no action 
wutſoever could be maintained againſt the hundred in 
reſpect of the miſchief which the ſtatute has now pro- 
vided for. That miſchief is in terms deſcribed by _ 
| act, 


ther within the words or meaning of the act. This ap- 


pears further from the proviſion in the ſtatute * relative * Sett, 6, 


to the pulling down a church or conventicle; in which 
caſe the ſtatute makes the hundred liable, and directs 
the damages recovered to be applied towards rebuildin 
the church. Suppoſe the chalices, Cc. are deſtroyed ; 
can this proviſion be extended to replacing; them or any 
other part of the furniture of the church? Certainly nor, 
Acts of parliament of this kind have not been fo bene- 
ficial as it was ſuppoſed they would be, and in general 
have been afterwards reſtricted. The ſtatute of Winton, 


Evin. 


13 Ed. 1, fl. 2. c. 2. which gives an action againſt the 


hundred generally if the party is robbed, is not extend- 
ed but reſtrained. by the ſtat. 27 Elia. c. 13: And in 
conſtruction too it has always been reſtrained. Another 
circumſtance which ſhews that this act ought not to be 
extended by conſtruction, is the proviſion which the le- 
giſlature has thought fit to make by ſtat. 9 Geb, I. c. 22. 
in caſe a houſe js burnt, A perſon who had, burnt a 
houſe would not have been within this act of parliament. 

Again: This act of parliament appears by the preamble 
to have been made on a. particular occalian,; which no 
longer exiſts, It would be hard therefore to make one 
ſet of men liable for the delinquency of another, by 
conſtruction or implication. For theſe, reaſons he ſub- 
mitted the defendants were entitled to judgment at the 
I.E on RT Ce. 
"Mt Wilſon was about. to proceed to the ſecond queſ- 
tion; but Lord Mansfield kad, the general principle. is 
decided, that the party grieved is always, entitled to 
coſts; as in an action for a falſe, return, of a member of 

parlinent, and in many other caſes, that might be put, 
Mr. W „This is a remedial, not à peoal 
Bs and fo is the ſtatute of Winton, 11.3 £4. l. Hers 
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Lord 


plaintiff is the party grieved ; Therefore clearly en- 
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— Ü) hbeſe riots are not only injurious to individuals, but 
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made a further proviſion, that as the; treſpaſſers are to 7 
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147 


a houſe is pulled do dn it is no part 
faingd to pull downthe glaſſes, Se 
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demoliſhed; to pull down the pulpit. It is going on a 1776. 


verbal adherence to the words, without regard to the 


meaning. If there had been any diſtance ot time, or if RaTcrires 


ver ſus 


the goods had been carried out of the houſe and-then 5 
deſtroyed, it might have been a different thing, - becauſe . 
that would have been a: diſtindt act. But there is no 
drawing the line in this caſe, between actually demoliſn- 
ing the hauſe and deſtroying the furniture. It comes 
therefore very near the caſe of pulling down the whole 
houſe, and thereby cruſhing the furniture. t 
Alton Juſtice. The object and principle of this act 
was, to transfer the damages occaſioned by tlie treſpaſs, 
from the rigters to the hundred; to make it felony in the 
offenders themſelves, and to put the party injured in the 
ſame ſtate as before. It is a remedial law, and ought to 
be extended. +I -- (4719; 4 SD: Des SET 
Aſbburſi Juſtice. If the houſe had been burnt, there 
could have been no doubt; and here it was all one con- 
tinued act: Therefore the hundred is liable for the da- 
mage done to the goods, as well as for that which was 


on 


done to the houſe.  - we gg And romeo? bf: 
Lord Mansfield. I ſee in the caſe it is ſtated as if this 
were a conſequential damage. But it is not: It is the 
very aft. It the rieters had broke down the doors and 
demoliched the windows and left the houſe, and after- 
wards ſomebody had come in and deſtroyed the furni- 
ture, there it would have been conſequential damage. 
But 1 confider this as one continued act, and the ſame as 
if the goods had been deſtroyed by pulling down the 
houſe. att e ae it din n 


* 


2 0 vff Wh ones bert dh % fs 
l ( 12 * ; ? 
Her Cur. Poftea-to.berdelivered to the. plaintiff. 
15111 in as - 5011; 31 elt end E738 rum mund 


Ta 
a 44 #1 


15 "ti ” re: 7 5 v * 3» a. 734414 . 1 #77 3 £2299 1=m44y">07 73 Saturday, 
SyvMNœERS ef al uerſus Rxoku, in Error. Nov. 23d. 
A 7 to + CITY SE! "gc Nenn 7 0 * . N ; $ 1 4 


ls was a writ of error from a judgment of the one inſorma- 
court of King's Bench in Ireland, in quo tbarranto, 
* | | gh pg 12 8 by leave of 
againſt Alerander Symmers, James Brotun, George Staum- the court, be 
ton, Franklin Kirby, "Abraham Marſhall; and Thomas exhibited un- 
Crubb; to ſhew by what authority they claimed to exer- — _ 
eiſe the privileges and franchiſes of freemen,” free-burgeſſes Ce. 2. = 
and common counci/men'of the town and borough of Gal. fee. 4. a- | 
| 4 rio gry wort: e 


Ways; S$rirls 5 C1 305 COEUR; 
2 I he information ſet forth, that the borough of Gal- — 


way is o tan and borough: incorporated by the name of ſane perſons, 


the mayor, ſheriſfs, free burgeſſes, and commonalty of for uſurping 


the town and county of the town of Galiuay, and that . _ 
C Py 4 


common council is a conſtituent part of the ſaid corpora- chere i, n 


neceſſity to Nate ſuch leave upon the record. 
| dion. 


tion only, may, 
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Flea, 


ver ſus 
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tion. That the mayor, ſheriffs, recorder, town: clerk, | 


and all other officers: of the ſaid toiyncof- Galway, are to 


| Srunez2s be elected and-oboſen only: by the mayor, ſheryfs, and 


common council of the ſaid town. And that the fix de- 
fendants.have uſed and exerciſed the franchiſes. of free · 
men, free burgeſſes, and common councilmen, without 
any lawful authority whatſoever. ed act et gots 

The defendants by way of plea fet forth, that the town 
and borough of Galiuay is, and from time immemorial 
hath been an ancient ton and borough; and that the 
mayor, ſheriffs, free burgeſſes, and commonalty thereof, 
at the time of granting of the letters patent herein after 
mentioned, was a body corporate in deed, fact, and 
name, and that from time immemorial there was and yet 


is 2 commonulty conſiſting of an indefinite number of free- 


men; and alſo an indefinite number of free burgeſſes; 
and alfo' à common council, conſiſting of an indefinite 
number of members duly elected, admitted, and ſworn 
into the places or offices of common coumcilmen. That 
the ſheriffs for the time being have been members of the 
faid common council, and alſo of a tholfet or general aſ- 
ſembly of the ſaid town; and ſay, that the mayor, ſhe- 
riffs, recorder, town tlerk, and all other officers of the 
faid town of Galway, have been, and are for the future 
to be elected and choſen only by the mayor, ſheriffs, and 


common council preſent, on the days whereon ſuch elec- 


tions were uſually made. a 856 
That from time immemorial the euſtom hath been, 


that the mayor or other the chief officer and common coun- 


eil of the ſaid town for the time being, or the greate/! 
number of the ſaid common cu¹cil preſent; did and might, 
being duly aſſembled, from time to time, ele ſuch other 
diſcreet perſons, not diſqualified by any law in being, 
members of the ſaid cπ¾;ůd cbuncil. That from time im- 
memorial the electing of any perſon or perſons to be 25 


mien or free burgeſſes, ſhall be by the ſaid 1e or gen- 
ral aſſembly. That by certain rules, orders, and direkti- 
ons made and eſtabliſned by the Lord Lieutenant and 
council of the realm of Ireland, on the 23d of September, 


1672, for the better regulating of the corporation of the 


town of Galway, and the electing of magiſtrates and of- 
ficers there, in purſuance of the ſtat. 1) & 18 Car. 2. 


- 4.4 intitled “ An act for the explaining of ſome doubts ari- 


” *£ 


tha 


n an act, intitled an act for the better execut- 


6 ing 

ing of his majeſtyꝭs gracious declaration, for the ſet- 
F tlement. of his kingdom of Heland, and ſatisfaction 
. #5:0f the ſeveral intereſts of adventurers, ſoldiers, and 


Fat 
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7 other bis ſubjects. there, and for making ſome altera 


tions of and additions unto the ſaid act: ſor the moreß⸗ö2⸗E?j 
*{ ſpeedy and effectual ſettlement of the faid- kingdom, 5 SYMMERS 


is direced,,.** that no perſon or perſons, that ſhall be 
elected either mayor, recorder, ſheriff, treaſurer, al- 
« derman, town clerk, or one of the common council, 
40 ſhall he capable of holding, c. until he or they ſhall 
r  haye. taken, the eath of feapremacy therein mentioned, 
66. and the oath. of allegiance, befides the oaths uſually ta- 
„ben upon the admiſſion, &c. ; and alſo an oath in the 
« (jd, rules preſeribed, commonly called the little oath. 
<, That. zo matizr or thing in any witerelating to the-affairs 
of the ſaid town, ſhall be propruned or debated in the 
55 Thel ſal, on any l aſſembiy of the ſaid town, un- 
4 tel - fame ſhall jave fir paſſed the common council of 
< the ſaid towm. And . — ordered, „ Fhat 
all foreigners, ſtrangers, and aliens, as well others as 
„ Preteſtants, who are or ſhall be merchants, waders, 
ic artigang, artificers, feamen,. or other wiſe ſkilled'in wy 
„ myſtery, craft or trade, who! were then riding and 
te inhabiting within the faid town of Galiuay, or who 
mould at any time hereafter come into the ſaid town 


% Galway, with intent arid reſolution to inhalt and 


et re/ide, upon payment downor tender of 208. by way of 
* fine, unto the chief magiſtrate or magiſtrates, and 
«© common council, or other perſons authoriſed to admit 
„and make freemen, be admitted freemen during hit or 
% their re/edence for the moſt part; and no langer“ That 
King Charles the ad, by his lerters patent the 14th of 
Auguft, in the agth year of his reign; did grant, That 
the ſaid tawn of Galibay, and all caſtles lying within 
the ſpace of two miles from every part of the ſaid 
e town of Gaizvay, be one entire county of itſelf : And 
<< that there ſhould be fon ever thereafrer, one new body 


<« corporate and politic in deed and name, | conſiſting of 


<<, one mayor, .. two.” ſheriffs,':and> free burgeſſes, and 
«« commanaky: of the faid town of Gakvayy” And did 
thereby make certain perſons particularly named in 
the ſaid letters patent, ta be ſree burgeſſes: And grant, 
«© that the ſaid perſons fo particularly named, and made 
& free hurgeſſes, as alſo their ſucceſſors, and likewiſe all 
and every ſueh perſon and perſons as ſhould be of the 
common council of the ſaid town, befor they be ad- 
« mnitiod into their reſpective offices, r or employ- 

ments, ſhould tate as well as the 
* Fw or, 3 gy m_ 0 and the 
eth 


1381 3114 


* 


id herein before 


_— 


werſus 
Rxcoem. 
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«© oath commonly called the little oath, and alſo the oaths 
el theretofare uſually taken, for the due execution of the 
« faid-places and offices ;-the'ſaid ſeveral oaths to be ad- 
5, mimitered by the * or recorder, and two of the 
5% fres burgeſſes of the ſaid town :*” which letters patent 
the then mayor, ſheriffs, burgeſſes, and commonalty ac- 
cepted of. That by an act of parliament made in the 
ath year of the reign of George 1ſt; intitled “ an act for 
e the better regulating the town of Galway, and for the 
5 ſtrengthening the Proteſtant intereſt therein, it is 
enacted that no perſom thall be elected mayor or ſher- 
5 iffs, or common councilmen who ſhall not be an in- 
, habitant or inhabitants within the ſaid town and liber- 
<<. ties thereof, at the time of being elected into any of 
<<. the ſaid offices, reſpectively; and that hath or have 
not been reſident for the ſpace of one whole” year be- 


„fore ſuch election; and that all perſons who profeſs 


„ themſelves of any trade, myſtery, or: handicraft; that 
4, do or ſtrall come to reſidt in the ſaid town of ' Galway, 
n order to follow their reſpective trades, hall and are 
<<. hereby declared to be free of the ſaid town and corpora- 
tion, and alſo of that company or corporation to which 
their reſpective trades belong, 1 any thing 
1 for ſuch freedum; and ſhalb continue freemen of ſuch 
«© company or corporation ar long as they divell- in tlie 
aid town, and no longer PROvIn RD, that no per- 
<< ſons are to have the benefit of their freedoms as afore- 
, ſaid, unleſs they have been profeſſed Proteſtants for ſe- 
den years, or upwards, next before their demanding 
<< their freedoms, purſuant to this act; and ſhall alſo 


<<. take the uſual att of frecmen; and alſo the oaths of 


<<. allegiance, and ſupremacy, and aljuration; and make 
<<, and ſubſcribe the declaration” againſt tran ſubſtantiation, 
<< btfore the mayor of the town, who is required to ad- 
« miniſter the fame.” - ob ter, gion bak ee 
Ibe plea then ſet forth that Symmers, Brown, and 
Staunton, were; on the a2zd of Movember, 1731, duly 
elected freemen and free burgefles, their election and ad- 
miſſion; having firſt paſſed the common couneil and been 
propounded in the T hbo//el.—The defendants Marſball and 
Grub ſetting forth that they were tradeſmen, "Proteſtants 
for ſeven years, and reſidents within the town, further 
pleaded, that on the 4th of February, 1772, an aſſem- 
bly or meeting of the mayor and common council was in 
due manner holden at the Thel, and that they then 
and there offered. ta take the valbs of allegiance, ſupre- 
may, and abyuratfon, and demanded from the mayor 
of the ſaid corporation and the common council there 
aſſembled their freedom, purſuant to the ſaid laſt 


mentioned 


E oe oe ac of RIS: 6 


| Michaelmas Term 17 Geo. 3. B. R. 493 
mentioned act of the 4 Geo. 1: And thereupon the elect- 1776. . 
25 and admitting them the ſaid Abraham Marſhall and < 
Thomas Grubb, to be freemen of the ſaid town, &c. paſe SYMMERS 
fed the ſaid common council. That afterwards, to wit, the Ker +. 


5th day of February, 1772, 2 tholſel or general aſſembly 
was in due manner held at the Thel/el, and then and 
there the electing and admitting them che ſaid ' Abraham 
Mar ſhall and Thomas Grubb to be freemen was propounded, - 
and they were then and there in due manner elected by the 
ſaid tholſel, freemen of the ſaid town and corporation. 
All the defendants further pleaded, that they were in due 
manner elected into the reſpective offices of free burgeſſes 
and common councilmen, and that being ſo elected into 
the offices of freemen, free burgeſſes and common coun- 
cilmen, they did, before they were admitted, take the 
. oaths of allegiance, ſupremacy and abjuration, '&c. and 
all the oaths uſually taken, &c. before the mayor and 
tuo free burgeſſes.— The replication took iflue that the 
defendants were not elected in manner and form afore- 
ſaid into the offices of freemen, free burgeſſes and com- 
mon councilmen reſpectively.” And at the trial all the 
iſſues were found for the Crown. _ | 
The dcfendants, in ſupport of their title gave in evi- 


dence the corporation. books, in which were contained - 


entries of their reſpective elections. | 

On the part of the proſecutor a witneſs was produced, 
who gave in evidence, out of the corporation book ſo 
produced by the defendants, the orders of elections of 
nineteen perſons there named ; and further gave in evi- 
_ dence, that upon the elections of the defendants in the 
common council, on the 21ſt of November and 4th of 
February, ſeveral of the nineteen,” to wit, ten on the 21ſt 
of Notember, and twelve on the qth of February, who 
were freemen, free burgeſſes and common councilmen, 
and who had done ſeveral corporate acts, tendered their 
votes againſt the elections of the defendants. That the 
mayor rejected their votes; and that if they had been 
permitted to vote, that is to fay, the ten on the 21ſt of 
November, and the twelve on the 4th of February, there 
would have been a majority againſt the reſpective elec- 

tions of the defendants.” +4: + | oy 
The counſel; for the defendants then gave evidence of 
the disfranchiſement of all the nineteen perſons, before 
the time of the elections of the defendants,” by producing. 
the ordlers of disfranchiſementin the ſame corporation book. 
That thereupon the relator's counſel gave in evidence 
ſeveral orders out of the ſame book, by which it appeared 
15 e N that 
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„ 1776. that fifteen of the ſaid nineteen perions had been rg/fored in 
by DT purines. #f peremptory:walh of euaneanntcl. Mach. ff- 
|} SYumgzzs teen included the ten who, had done corporate ads, and 
1 dz xhoſe votes were refuſed on the 21ſt of November, and 
5 en the twelve who had alſo done corporate acts, and whofe 
bt | votes were refuſed the 4th of February; hut by the dates 
1 of the orders, the reſtoration of the fifteen appeared to 
1 have been ſuthſeguent to the election of the defendants. 
1 Wuhereupon, and after the ſaid entries and alſo another 
1 entry had been read, the counſel for the defendants did 
1 ohject thereto. For that the ſaid entries of reſtoration in 
= the ſaid book were not admillible evidence, without firſt 
1 producing the mandamuſes, and returns, or atteſted copies 
1 thereof. But the juſtices overruled the objection, and 
1 did permit the ſaid matter to go to the jury as evidence 
1 of the reſtoration of the ſaid perſons without producing 
Wo the writs, returns, or atteſted copies 
13 And thereupon the defendants counſel, to. prove the 
vn faid-. iſſue, and that the defendants were duly elected, did 
5 produce, give in evidence, and read the ſtat. 4 Geo. 1. 
1 by the defendants particularly pleaded; and offered to 
5 give in evidence, that the. ſaid ſeveral. perſons (the 15 
1 who had tendered their votes and done corporate acts 
2. rere nat inhabitants, c. and reſident for .one. whale 
3 year before their reſpective elections; and did inſiſt that 
| uch evidence ought to go to the jury, which the juſtices 
= refuſed to no. Upon which, the defendants counſel 
Fe tendered à bill of exceptions. to Godfrey Lill, Eſq; the 
V judge of aſſize, which he ſealed. _ wh K on Win 6% 
ww The bill of exceptions having been returned into the 
4 court of King's Bench in Ireland as part of the record, 
nt the judges, after hearing arguments upon it, gave judg- 
5 — outer againſt all the defendants ; oy ot ohne 125 
1 c od names 16 
1 Mr. Buller for the plaintiffs, in error, argued, that this 
+3 information was, bad; ½, becauſe filed againſt fx dif- 
= ferent perſons, for uſurping three +7 "HENS That 
i ſuch an information would clearly have been bad at com- 
3 mon law, In 2 Strange 921. fix were indicted for per- 
4 jury, and judgment was, arreſted ſolely- on that ground. 
1 n 1 Str. 623. an indictment againſt ſix for exerciſing a 
FI trade, was quaſhed.  In:Rex-verlus Tucker.et-al'.. Paſch. 
"3 7 Geo. 3. B. R. 4 Bur. 2046. an indictment. againſt 
4 eleven, was quaſhed for the ſame cauſe. 2. Barnard. 24- 


So in quo warranto, ſeveral cannot be joined. Rex ver- 
ſus Jarvis and Clarkſon,, Tr. 10 Gao. 2. MS. If not 
good at common law, the next queſtion is, whether it is 
aided by the Iriſb ſtatute 19 Geo. 2. c. 12. which directs, 


< that it ſhall be lawful for the proper officer of the tourt, 
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1 to exhibit one or more informations againſt any perſon 
or perſons uſurping offices, and to proceed thereon in 
e ſuch manner as is uſual in que warranto; and if it ap- 
<« pears that divers rights may be determined on one in- 
& formation, one ſhall be: ſufficient to try them.“ This 
ſtatute muſt be conſtrued with ſome reſtriction; other- 
wiſe, the words themſelves Would carry a meaning no- 
body could contend for; and authorize an information 
againſt the mayor of one corporation, the alderman of 
another, and the freemen of a third. The true con- 
ſtruction muſt be, to confine it to caſes where the offices 
or franchiſes are in the ſame corporation, and quſdem ge- 
aeris. But here, the offices are of a different nature. 
Again; the ſtatute gives no authority to join different 
claims, but ſpeaks merely of joining | different perſons. 
Therefore, if this information had been, led againſt an- 
defendant only, and had charged him, as in this caſe, 
with uſurping the three different offices of freeman, free 
burgeſs, and common councilman, it would have been 
equally bad. There is no precedent of ſuch an informa- 
tion, and the practice is univerſally againſt it. But ſup- 
poſe this were a caſe within the ſtatute, and that the court 
could give leave to join different claims; it does not ap- 
pear, that any ſuch leave was given, or any diſeretion 
exerciſed by the court on the occaſion. Therefore, it 
muſt be taken to be an information at common law. 
Where ſeveral pleas are pleaded, it is the practice to 
ſtate, that they are pleaded by leave of the court: And 
ſo it ſnould have been done here. * | 

2dly,: As to the iſſues and the judgment on them, we 
of the defendants, 1farfball and Grubb, have ſtated their. 
right to the offices of freemen in virtue of their being re- 
fident proteſtant traders within the ſtat. 4 Geo. 1. which 
enacts, that, in that caſe, they ſhall have a right to be 
admitted without paying 4; fine. The right they ſtate 
therefore is a right under this act of parliament; and not 
by virtue of an election. The two iſſues joined on theſe 
pleas is, that they are, ot elected: At the ſame. time, 
their true title is not denied; and yet judgment of ouſter 
is given againſt them. Whereas the iflue joined being 
an immaterial iſſue, and not founded on any fact in the 
plea, the judgment ought to have been for them. 

3dly, Ihe judgment of the court below is founded on 
the bill of .exceptzons, of which they had no 11 
Davenport verſus Tyrrel. Trin. 9 Geo. 3. 4 


that the judgment is on iſſues not diſputed; againſt titles portedin x 
aach and founded on what the court has no juriſ- N __ 
iction of, bunt 1% od BG ie e | | | 


Laftly. 


* 


1776. 


Srunnas 
ver ſus 
RzGs x. 


N. 80 Sincere: 


2. ²˙ a 


n Den * E — 7 — — 
X = hag, > . N p 5 > N 2 
_ — — —— 93 — rn 1 
A þ * 3 22 a — th l 


* 
— wile s "od JED Pugs, * " 
— 3 


Ce FAG EEE As __ 1, 


— - — AS + "OM 


496 | Michaelmas Term 1) Geo. 3. B. R. 


1776. Laſtly. © On the bill of exceptions itſelf, ur differ- 
—— ent queſtions ariſe. 1½, Whether the perſons, whoſe 
Syumszxs votes were rejected at the elections of the defendants, 

N were even voters de fucto, at the time of the election. adh, 

16 N. | | ; PETE G 2 | 

Whether the evidence given by tlie proſecutor to prove 

them members de fas, was proper and admiſſible for 

that purpoſe. 3dly, Whether if they were net freemen 

de jure, though they might be freemen de facto, it was 

not competent to the defendants, under the circumſtan- 

ces of this caſe, to prove at the trial that they were not 

fo de jure. The 4th queſtion is, if it were competent to 

them to do ſo, whether the evidence offered was proper 

and ſufficient for that purpoſe.— As to the I/ queſtion, 

upon the face of the entry produced by the proſecutor to 

prove their admiſſion, it appears that none of them were 

actually admitted, but only that there was an order they 

ſhould be admitted; That is not an admiſſion in any ſenſe; 

and fo it was held in Rex verſus Liſſe, Andrews 163. 

But it is infinitely ſtronger here, becauſe the order was 

not made by the general aſſembly, but by the common coun- 

cil only, who have no right to ele& either freemen or free 

burgeſſes. Another reaſon againit their being members 

de facto is, that they had been removed before the election 

of the defendants, and ſuch removal was then in force. 

The evidence given of their being reſtored was ſubſequent 

to the time of the election. The mandamuſes could have 

no effect till they were actually reſtored; and the very 

application for the mandamuſes is evidence of their being 

out of poſſeſſion. During the intermediate time there - 

fore, they could not be officers de facto. If disfran- 

, chiſed, it was no longer neceſſary to ſummon them to 

er 10 Aun. meetings of the corporation; though it ſhould afterwards 
en v. . . . 

1 i appear they were illegally disfranchiſed. It was fo de- 

cided in 10 Mod. 76. * But leſs wauld do here; for if 

the court ſhould be of opinion, that while disfranchiſed, 

(unleſs rightful members) they could not vote; the 

Judge did wrong in not receiving evidence to prove they 

mwerenoc a jwe meme „ 

The ſecond queſtion is, Whether the entries in the 

corporation books of their being reſtored to the office of 

common councilmen were proper and admiſſible; to prove 

them officers de facto. The entries of reſtoration were 

not voluntary acts of the corporation, but under the au- 

thority and compulfion of writs of mandamus. There- 

fore, the writs of mandamus themſelves thould have been 

produced, as being the belt evidence: As in the caſe of 

inquiſitions taken under a commiſſion, the commiſſion 


As 


A EIT FER? — EIT. o we p ä _ — : 4 
-* 2 1 8 EC 33 — 32280 ra — — £; 9 ä 
| Wwe er >, 712 5 CO TONE eee * * . 
. . 5 * 1 * e > as 2 4 5 = 
a —— r K 2 3 * Frog - * r - 2 Pers,” A — . * f "WY 
* 9 * ä * * 2 OF 5 e ern 1 
— - © =£ . F rr. © - G 3 — — — cl . —— X = 3 
2 — n wh 5 * Q = 4 4 - p< p 4 3 R WIR £0. * = 
N 3 a W. = W — 1 . m "7 
— * — — - — — — — 4 — ” 88 
- = — — — — wy 


"+207 


n x n 
e r 
S * 6 R 
EEE on 5 


. 
WISE 


128 „ — 
. 


i» 


2 1 I n n 8 YE ES boy. rot —_— =. on ou Oo ron eos 
LEES 7 TE 7 0's ALES IS nt aff > Err NED os. N 
be bw * / * - 2 Y W 7 . vr p * £ q 4 4 of 


—_ 


as well as the inquitition muſt be produced. 36 b& 


_ cable to the preſent. . Here, there was no ſurpriſe on the 


and may be a ſtranger to it, yet the judgment is evidence 


duly elected, would be eftabliſhed, ' and the third ſer, 
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As to the third queſtion. | How tar, and in what caſcs 1776. 
the right of the eleQtors may be gone into on informations —— 
4830 the ele ed, as a general queſtion, has never been Srunmzes 
decided. That a latent objection cannot be gone into, n= Wit! 
has been ſettled ;. but the reaſon in that caſe is not appli- 2 1 


proſecutor, RejeCing evidence of this ſort does not tend 114 
to keep matters quiet; for if bad votes muſt be admitted, j 18 
it is only introducing the elected into the corporation, for 
the ſake of turning them out again, If the objection is 
notorious to the other party, it may be made; and here, 
the objection to the eleven voters in queſtion was a matter 

notorious to both parties: Therefore, their right might 

be gone into. Where the elector has been ouſted by gue 
war ranto, though the defendant was not party to the ſyit, 


— 


againſt nim; becauſe of the public notoriety. Here, the 
objection to theſe eleven perſons, was the point on Which 
both parties agree the election muſt be decided. Both 
therefore were equally apprized. If the legality of theſe 
voters could not be entered into on this information, a 
preſiding officer at an election can have no power of exa- 
mining whether the votes are legal or not. But in all 
e PROICOTYY of members of parliament, the pre- 
ſiding officer exerciles his judgment whether a vote is 
good or bad. If the preſiding officer has no right to 
Judge, there can be no action for a falſe return, Beſides, 
in this caſe, the evidence reſpecting the right, was begun 
by the proſecutor himſelf ; by entries to ſhew they were 
qualified and rightful members. If ſo, the plaintiffs ſurely 
have an equal right to, rebut that evidence, and to prove 
they were not qualified.” If, in ſuch caſes, evidence of 
the right is not to be gane into ; by delaying the trial of 
ſome informations, an puſhing on the trial of others, bad 
members might be eſtabliſhed and rightful ones ouſted. 
For inſtance, ſuppoſe three claſſes of voters elected in 
Auguſt, September, and Odiober; the 1ſt not duly elected; 
the ad not duly elected without the votes of the firſt ; 
the laſt elected by a majority, excluding thoſe in Auguſt. 
On an information againſt the laſt, they muſt be ouſted 
becauſe they cannot diſqualify the 1ſt ſet. Then, on an 
information againſt the 2d ſet, they muſt be eſtabliſhed, 
and the proſecution fail, tor the ſame reaſons ; then on 
an information againſt the 1ſt ſet, and they ouſted ; 
the conſequence would be, that the 2d ſet, . though not 


though duly elected, would be ouſted, 
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SYMNERS common Councilnien de jure. is depends on the ſtar.” 


RrczM. 


The remaining queſtion is, Whether the evidence offer- 
ed was proper to prove that the pet ſons rejected were not 


4 Geo. 1. which is ſtill in force and the law of the place: 


It enacts, that no perſon ſhall be elected, Who is not 


4 refident a twelvemonth before.“ If fo, there can be no · 
doubt of the propriety of the evidence offered; for it was 
to prove they were not reſident a twelvemonth before. 
Upon the whoſe. whether the iffue of not elected be 
conſidered as an iſſue of fact only, or of fact blended with 
law, the plaintiffs in error are equalty entitled. For if an 
iſſue of fact only, then ten were not members de fadlo, 
having been removed; and the proſecutor's evidence 
ought not to have been received. If the iſſue is blended 
with law, and it was competent to the proſecutor to go 
into the right, it was equally competent to the defendants 
to diſprove what was given in evidence by the proſecutor, 
If it be merely a queſtion of fact, we had a majority at 
the poll. If of law, the evidence of the title of the 
electors mult be received, Therefore, in either caſe, 
the judge did wrong; and conſequently the judgment 
ſhould be ceverſed., || © 5 
Mr. Davenport contra. As to the firft objection, t hat 
feveral pet ſons are included in one information; the ſta- 
tute 19 Geo. 2. furniſhes a clear anſwer, by giving the 
court a diſcretion to join as many perſons as they pleaſe. 
And as to the objeQion that the leave of the court does 
nat appear on the record: It never does appear; and there 
is no neceſſity it ſhould, Secondly, as to ſeveral claims be- 
ing joined, it is ſaid, it would have been bad at common 
law: But the caſes quo ed of ſeveral perſons joined in an 


* 2 Stra. 92r, indictment for perjury “, and for exerciſing a trade 4, 
# 2 Str. 62. 3. are not applicable, Six could hardly be gui'ty of the ſame 
4 Bur. 2046. perjury, But there is no caſe which ſays, one man ſhall 


not be called on, for uſurping different offices, in one in- 


formation. The caſe in 2 Barnardiſten 25, ſays, tus 


40 ger nt cannot be joined in one indictment * it don't 


ſay ſeveral offences cannot. But this act ſays, * by leave 
„of the court different uſurpations may be joined,” There 


is a caſe of Rex verſus Glendon, in 2 Str. 8750. where it was 
ſaid, two could not be joined in an indiament for an 
& aſſaull:“ But that has been often over-ruled. If there 
be no precedent, it muſt be reſolyed on principles of law: 
And what principle of law ſays, the crown cannot call on 


a man to ſhew why he exercifes ſeveral franchiſes ? It is 


more beneficial for the defendant, that his different claims 
ſhould be joined; and one expence only be Oe 
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In Co. Entries and Kaſtal's, there are ſeveral precedents of 
informations, for uſurping different offices. Co. Entries, — 
529. tit. quo-warranto, for uſurping fourteen different fran SYMMzRs 
chiſes. And in the Earl of Shrewſbury's caſe, bid. ſixteen e, 
franchiſes are joined; and theſe in yub warrants, which is . 
a ſtricter mode of proceeding than the information in nature 
of quo warranto,/now ſubſtituted in its place. Theſe caſes 
occurred in the time of Lord Coke, and Hobart Attorney 
General. It might as well be ſaid, that goods ſold; and 
work and labour done ſhall not be joined. Therefore, 
the act of parliament is an anſwer to the firſt objeQion ; 
and the principles of law to the ſecond. — The next ob- 
jection goes to the form of the itſue, with reſpe& to 
Mar ſhall and Grubb; who claim under the ſtatute 4 Ges. 1. 
as refident traders, Now the right given by the ſtatute, 
is a claim to be admitted, provided they are refidert Pro- 
teſtant traders'; but inſtead of ſhewing a tit'e by admiſſion 
under the act, they wave that, and ſhew a title by election, 
preciſely in the ſame manner as the other defendants ba ve 
done. Therefore the replication taking iſſue on ſuch elec- 
tion is rig. e 3 
Thirdly, As to the objeQion that the court have pro- 
ceeded on the bill of exceptions of which they had no 
juriſdiction, If they had not, it is a mere nullity; and it 
the judgment be good independent of it, the court will 
conſider it as given on the verdict alone. n 
As to the fourth objection on the bill of exceptions, 
that the ten were not even voters de facto; iſt, becauſe 
not actually admitted, and adly, becauſe removed; if they 
were not ad uaily admitted, the defendants themſelves ne- 
ver were; for the entry of their admiſſion is preciſely in 
the ſame manner. As to their being removed, that of 
itſelf is an admiſſion they were once burgeſfes: But by 
whom is the removal? By the common council only, who 
are but a part of the body; conſequently, had no right 
to remove them. With regard to the admiſſibility of the 
proſecutor's evidence to prove them voters de facto; if the 
defendants had a rigbt to produce the entry they did, 
to diſprove their right by ſhewing their amotion, it was 
clearly competent to the crown to ſhew they were reſtored 
by an entry in the fame book, without producing the writs 
of mandamus themſelves, Written. evidence muſt be all. 
taken together ; therefore the evidence was clearly admiſ- 
ſible ; and if ſo, the act of reſtoration, by relation back, 
makes them in from 1961, and puts them in the ſame 
ſituation as if they had never been out of poſſeſſion, —As 
to the 3d point, it is dangerous to attack derivative titles, 
10 oath v4 K k 2 by 


* 0 
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1770. by an objection to the original title. If the eleffors were 
— — de ſaclo members, they ought not to have been rejected on 
Sy um the ground of a defect at the time of their own election; 
t nor could the queſtion be gone into. There are but two 
Rien. ways of attacking the title of an ele tor de fade; the 1ſt 
is by information, which is the propereſt mode; becau:e 
the party beſt knows his own title. The other is by an 
Mlue introduced on the record, upon the title of the perſon 
whoſe. right is meant to be queſtioned.” A third way was 
aitempted in the famous caſe of Strode verſus: Palmer, 
Lillies Ent. 248, by notice on the record, that particular 
votes would be objected to. But neither of theſe ſteps 
have been taken in the preſent c.ſe. Even judgment of 
enter is not conclufive z for if by colluſion, it may be 
controverted. Rex verſus Hebden, Andr. 38b—392. But 
where thre is no judgment of ouſter, no at of removal 
.apparently tortious will do. In other caſes, the court re- 
quires that notice ſhould be given of the fact meant to be 
inſiſted on. Tuſton verſus Neviſen, 2 Ld. Raym. 1354.— 
As to the 4th objection, lt was decided in Comynt, 243. 
Auſlin verſus Oſborn, that a man may have a right to vote, 
though never admitted. C 
Ford Mansfield. There are three objections made to 
this judgment, independent of the ſubject matter of the 
bill of exceptions. The firſt is, that this is an information 
againſt 4 rene perſons; and againſt the fame perſons for 
different uſurpatiaus. As to its being againſt the ſame per- 
ſons for different uſurpations, I think what Mr. Davenport 
has ſaid and the caſes he has cited are very ſtrong to ſhew, 
that the information would have been good at common 
law: But if it would not have been good at common law, 
it is ſtrongly within: the ſtatute 19 Ges. 2. c. 12. fe. 4: 
d fartivri, when the ſtatute gives leave to exhibit one and 
tbe ſame information, if the court ſhall think fit, againſt 
different defendants for the ſeveral rights claimed or fer up 
by them reſpectively. As to the other part of this objec - 
tien, that this is an information againſt different perſons ; 
the anſwer is, that the act of parliament gives a diſcreti- 
onary power to the court to grant one or more informa- 
tions accerding to the natute and circumſtances of the 
caſe: And to ſuppoſe extravagant caſes, or that the court 
would be abſurd enough to join two franchiſes in different 
corporations, is to ſuppoſe a caſe that cannot exiſt. The 
legiſlature truſts the coutt with the- diſcretion of joining 
them; and upon an application for leave, the court goes 
into the nature of the queſtion to be tried. In this caſe, 
nothing could be more proper than to join the ſeveral de- 
ſendants and the reſpective franchiſes they claim, which 
| 9 are 
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are three. Ihe tight of election is exactly the ſame, 
the queſtion is the ſame, and the evidence the ſame. 
But then it is contended, that ſuppoſing this /ub/tantsally 
right, it Ferre wrong ; becaule it is not ſtated to be 
filed . the ſeveral perſons and for the ſeveral offices 
they claim, by leave of the cuurt. No ſuch thing is ne- 


ceſſary; no information ever ſtates it to have been filed 


by leave of the court. The court gives the order and the 
information is filed. But fuch leave never appears on 
the record, Counſel cannot ſign an information without 
leave is firſt given: But it never appears on the pleadings; 
therefore, that objeion 1s out of the caſe. | 
The next objection independent of the bill of excepti- 
ons is, that Mar ſball and Grub claim to be freemen under 
the a of parhament and not by ele#1n, and theretore, 
the iſſue as to them is an immaterial iſſue, being joined 
on the eledlian. The anſwer to that is, the detendants 
themſelves have put it ſo ; and call their admiſſion by the 
corporation, an election. They are not freemen 7þ/o fatto, 
by the act of parliament ; but they muſt ſhew they are ſo, 
by proving themſelves Proteſtants, reſident in the town ot 
Galway for a year antecedent to their being admitted, 
and that they have taken the oaths preſcribed. Therefore 
the defendants themſelves have led the proſecutor into the 
miſtake, if any, by calling their admiſſion an election. 
That objection therefore has no weig ht. | 
The next objection is, that the court below have given 
judgment not only on the verdi& and what arifes out of it, 
but have likewiſe gone into arguments on the bill of ex- 
ceptions; and the judge before whom it was tried appeared 
perſonally, and brought his bill of exceptions before the 
court of B. R. in Ireland. It certainly is fo : The court 
has proceeded by miſtake on the bill of exceptions, and 
gone into arguments upon it. Till very lately there was 
no bill of exceptions in Ar: and they were at a loſs in 
this caſe how to proceed. The ſtatute giving the bill of 
exceptions, ſays, it ſnall be brought by the judge who tried 
the cauſe into the ſuperior court. It is ſo here: A bill 
of exceptions from the C. E. comes into this court imme- 
diately: It goes from hence originally, to the Lords in 
parliament. Where there is a bill of exceptions from the 
B. R. in Ireland, the judge muſt bring it into this court, 
To eaſe him from that tfouble in this caſe, a commiſſion 
ſued to Lord Amauly to take the'acknowledgment of his 
hand and ſeal. © They were doubtful whether they ſhould 
not certify the TT HEY as they do of all their other 
MORE TS TR TTL RO > OY ! 
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1775. But if the cout of B. R. in Treland had fs juriſdiction 
upon the bill of exceptions, What is the conſequence? 
sruurzs They have proceeded on good and bad grounds. hough 
: this court differs from them on the bad groung, it does nat. 

2 . follow that they differ from them on the good. If there 


appear to the court that the common council have a right 


is 3 good ground independent of the bill of exceptions, 
that is ſufficient, This court cannot reverſe. a right judg- 
ment, becauſe the court in Ireland has proceeded errone- 
ouſly in reſpect of ſomething elſe which they ought nat to 


have entered into. 


Then we come to the merits of the ſubje& matter of 
the bill of exceptions; and as to that, four queſtions have 
P AA nl ie 46 HET 

The firſt queſtion is, Whether the ten voters who offer», 
ed their votes, and were rejected, ought to have been re- 


— 


ceived, Upon this queſtion the validity of the defendanta 


election entirely depends. V 
The 1} objection that has been made againft their 
right to be received, is, that they were not even voters 
de facto. This obje&ion has been attempted to be ſup- 


Ported on two grounds: 1½, becauſe they were never ad- 
mitted of the corporation, the order produced in evidence, 


being only that they ſhould be admitted, and does not ſay 
they were admitted. But on the proceedings produced i 


appears, that for ten years they aQed as urgeſſes; ar 


that which was called an order of disfranchiſement, con- 
ſiders them as burgeſſes. So the order for their reſtoration 
is evidence to be left to the jury of their having been 
admitted ; even ſuppoſing it reſted on ſo nice a point, 
as whether it was made be fore or after their admiſſion. 
The next ground is, that they had been disfranchiſed ; 
that the disfranchiſement was ſtill in force, and their re- 

oration not till after the election. As io this . 8 
a great deal depends upon the uſe of the word disfranchiſe- 
ment ; otherwiſe it creates ,a confuſion. But on looking 
into it, this is no disfranchiſement, nor is there a pretence 


for calling it ſo: But it is doing that which the common 


- council had not the ſemblance of a right to do; taking | 
upon themſelves to judge of the validity of an election 


ten years before, and to declare it null and void for want 
of, a quaſi cation at that time. The word“ disfranchiſe- 
* ment” ſignifies'taking a franchiſe from a man ſor ſome 
reaſonable cauſe ; which they dp, not do, but only ſay 
they neyer wefe common, councilmen. ..What authority 
have the common; council to do that? None. It could be 
done only by information in the nature of a que warrants. 
But ſuppoſe it had been a disfranchiſement; how daes it 


to 


Michaelmas Term 17 Geo. 3. B. R. 


3 


to disteanchife. It is incident to the corporation at large, 
to disfranchiſe, but not to a ſelect body. It does not fol- 


low that the ſelect body who has a right to elect has from 


thence a right to disfranchiſe. But the fact is, it is no diſ- 
_ franchiſement at all, Ms ee | 
The next objection is, that the order of reſtoration, as it 
appears by the corporation book, was not made till after 
the election, and that this order alone is nat the beſt evi- 
dence. As to that, the corporation books are clearly as 
ood evidence to ſhew theſe perſons were reſtored, as to 
ew they were disfranchiſed. It ſtruck me at firſt, that 
the time of the reſtoration, and conſequently the time of 
iſſuing the mandamws, which was not proved, might be 
material: That is; if the mandamus to reſtore the voters 
in queſtion was before the election of the defendants, and 
the order ad ually reſtoring them, was not till after; and 
to ſupport their right, it had been neceſſary to make the 
order relate back to the date of the mandamus, the time of 
the wtit iſſuing ſhould have been ſhewn. But upon con- 
fideration, I think, thar let the reſtoration 'come when it 
will, it relates to the original right. It would be ſo in the 
caſe of a probable ground of disfranchiſement. But 
| here, there is not a probable ground: There is no co- 
lour for a removal; the act of common council was a 
mere nullity, and the reſtoration makes them in from the 
| beginning,—Thus it ſtands as to their being voters de 


» 


9. | 
The next > ers is, being voters de faclo, whether, 
on the trial of the reſpective rights of the ſeveral defen- 
dants, the elected, the rights of the voters to their corpo- 
rate franchiſe can be gone into, without any notice either 
on the record or collaterally. It is true, that, in general, 
the perſon elected muſt take upon himſelf to ſupport the 
right and title of his electors: It is ſo in a variety of caſes. 
In the election of aldermen of the city of London, coroners, 
members of parliament, c. All theſe are bound to 
ſupport the rights of their electors. But, for the ſake of 
juſtiee and convenience, a diſtinction has been made in 
cafes where the right of ele&ion depends upon corporate 
tranchiſes. There are qualifications to the exception 
fuch as have been ſtated by Mr. Buller. The general 
queſtion has never been fully ſettled, though it has been 
touched upon in many caſes. But this is ſertled ; that no 
cot poratot is bound by ſurpriſe to go into the original 
qualification of any corporator in poſſeſſion, who voted 
for him at his ele Gion; eſpecially without notice. What 
by | N | | | would 
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— them who for ten years have 


would be the condition ot thele poopie? There ale ten of 
been quietly in poſſeſſion 


Srunezs without any information, or the idea of an information 


being brought againſt them. How can the queſtion be 
gone into with regard to their qualification at ſuch a diſ- 
tance of time; more particularly as that qualification 
depends on their reſidence and inhabitancy for a year 
previous to the time of their election. 
Afton Juſtice. This has not the leaſt appearance of a 
disfranchiſement. Can a common councilman declare the 
| e another common councilman null and 95 | 
e 


n general a disfranchiſement muſt be the act of the who 
body: And if a ſpecial power be delegated to a part of 
the body, it ought to be ſhewn. Bat no ſuch power ap- 

Pears. in the common council. Therefore I look upon 
_ their order in this reſpect as a mere nullity. As to the 
qualification of the electors, it is not N at preſent 
to decide whether their right could have been gone into; 
becauſe, if the mayor was bound to receive theſe votes, 
the election is clearly bad. As to the ſtat. 4 Geo. 1. that 
ſtatute gives a man only a right to the freadom of the 
town; and to compleat his title, he muſt go before the 
mayor, take the oaths and produce the other proofs 
required, The iſſue follows the words of the plea. 
Therefore I am at preſent ſatisfied, that the judgment 
entered, is the proper judgment to be entered up on 
the verdi& ; and the circumſtance of the court below 
having proceeded. upon the bill of exceptions, ſhall not 
vitiate it. ; 3 
Willes Juſtice. My only doubt is as to Marſhall and 
Grubb; for their right to be admitted freemen, is different 
from the others: and if they have performed the requiſites 
of the ſtat. 4th Geo. 1. they are intitled to be admitted, 
_ an are by the act declared to be free, Whether the ter 
are good voters or not, as at preſent adviſed, I think Grub5 
and Marſhall are good burgeſſes under the ſtatute. | 
Aſbhurft Juſtice. I entirely concur that if enough ap- 
pears upon the whole of the record to ſhew that the court 
of B. R. in Ireland have given a right judgment, we ought 
not to reverſe it: And I think the bill of exceptions makes 
no difference. The iſſue is taken in the ſame words as 
the plea, and the plea calls it an election. 3 
Lord Mansfield, We will think of it as to this point and 
give you our opinion; and if any thing more is neceſlary, 
we will let you know it. 3730 
: | e Cur. edviſare vult. 


The 


rr C7 


Michaelmas Term 17 Geo, 3. B. R. 


805 


| The court atter war ds laid, they wiſhe d this calc to be 
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argued again. Accordingly it was argued again in Hilary 
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Term, 1777, by Mr Dunning for the plaintiffs in error, Srunzzs 


and by Mr. Mansfield for the crown: But all the points 
were Siven up except two. 1ſt, Whether at all events 
the defendants Grubb and Marſhall were not entitled to 
judgment, their title under the Galway act not being de- 
nied or put in iſſue. adly, Whether the judge below did 
nat do wrong in rejecting the evidence offered, to ſhew 
that the perſons rejected by the returning officer had not a 
right to vote. —Aſter the argument, the court delivered 
their opinions, as follow : | 
Lord Mansfield. There are two queſtions, Firff, Whe- 
ther, upon this record, judgment ought not to be given 
for the defendants Grubb and Marſbali ? And, Secondly, 
Whether the judge below aught not to have gone into 
the ſeveral qualifications of the ſeveral votes, who voted 
as common councilmen, and whoſe titles he refuſed to 
enter into? 3 
As to the firſt queſtion, enough appears upon the re- 
cord to incline us to think, that Grubb and Marſball 
really had a right to be freemen, if they had pleaded in a 
proper way: And if judgment of oufter on this record 
were to bar them for ever of the benefit of that right, 
a reluctance would ariſe in the court, from the general 
. prejudice they have"againſt any party lofing his right, by 
a mere defect in his Neat of pleading. If that were the 
caſe, another principle muſt be adhered to, which is, 
that in all queſtions concerning the right of corporations, 
it is moſt deſirable and wide” , that the law ſhould be 
certain, not only in reſpect of ff matter, but alſo in re- 
ſpect of the form and manner of all their proceedings. 
But my mind with regard to Marſhall and Grubb is con- 
ſiderably eaſed, by being of opinion, that the judgment 
of ouſter on this record will not bar them, if they apply in 
a proper way: Becauſe they will then have a new title, 
not affeQed by the preſent judgment. It may happen, 
that perſons might apply at one time under the act of 
parliament, when they had no title; and at the end of 
ſix months after they might have a very good one. If it 
ſhould be ſo in reſpeCt of theſe two defendants, the queſ- 
tion is ſtill open. nb met ARSE, 23 1 {65 
This caſe, as it is now brought before the court, is an 
information againſt the two defendants, to ſhew by what 
authority they claim the offices of freemen, free burgeſles, 
and common conncilmen of the town and borough of 
Galway. As to the offices of common councilmen and free 


 burgeſſes, the qualification and mode of election depends 
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776. entifely upon the confirurion of the borough, As to. the 
———— office of freemen, there are fu modes of acquiring that 
Srmuzns right: The one, according to the conſtitution of the bo- 


rough, by the election of the mayor, common council, 
and freemen in general aſſembly, agreeable to the rules of 
the borough and its charter: The other, by ſpecial act of 
parliament, which conſiſts and is complicated of many 
ſadts. This latter gives a right only, not a #itle ; Decanfe 
the qualifications of the claimants muſt be judged of. 
They are to be tradeſmen of certain'trades mentioned: 
-Inhabitants within the borough for a year preceding : 
Proteſtants profeſſed for ſeveil years; and then they are 
to apply for their freedom. The act therefore gives but a 
qualification. The mode of obtaining their freedom is by 
application to the mayor upon the facts before mentioned. 
The mayor therefore, ex Fat, is to judge whether they 
are qualified within the act or not; if they are, he muſt 
admit them; if not, he ſhould reject them; and if he 
wears any one in without a qualification, ſuch perſon may 
be eyſied by an information. | . | 
But theſe two modes of acquiring the freedom of this 
corporation are attended with different conſequences. 
I The freemen elected according to the, conſtitution of the 
orough remain in poſſeſſion of their franchiſe for life - 
hoſe admitted under the act of parliament continue ſo 
ail during their actual reſidence in the town. It is nes 
ceſſary therefore to know, which are choſen the one way, 
and which the tber... 1 
Too the preſent information, in nature of quo warrante, 
the 00 have pleaded the qualification under the 
adi of parliament, They certainly have pleaded that they 
deſired to be ſworn under the act of parliament: But then 
they join the title of common councilmen and the, office 
of treemen in the ſame right, and they apply exactly the 
Tame words to each. They aver, that they were firſt 
Propoſed by the common council, purſuant to the new 
rules for regulating the town of Galway ſtated in the 172 
which require that they ſhould be firſt approved of by 
the common council, and propounded to be elected at the 
Tholſel. But that is not 7 1 under the act of par- 
ſia ment, 4 Ceo. 1. Then they ſtate that they were duly 
clecled, and that being ſo elected into the office pf freemen, 
free burgeſſes and common councilmen reſpectively, ie 
took the paths before the mayer and debe burgeſſes ;' whic 
is the form in caſes. of eleGion y the, conſtitution of the 
borough. 17 therefore they, plainly reft their title on 
eſechan, and go to iſſve on that title. 
5 CC x, Log. 


.14 
a+» # bf %% 4+ F +44 471 + & — N ? .f 
* — 


- 


Vi2 if 7:0 


PY 4 $@©06 3 23 


Michaelmas Term 17 Geo. 3. B. R. 


507 © 


Upon this record it does not appear that they took any 


ſtep to be made freemen by the act of parliament ; there- 


fore they have not ſhewn a compleat title under the act of 
parliament: But reſt their claim upon another title, upon 
which they haye gone to iſſue, and which has been found 
againſt them. It is impoſlible therefore to give judgment 
far them... +. Hi 5 
The next, which is an objection of leſs difficulty, is, 
that the judge below has refuſed to go into the qualification 
and capacity of ſeveral freemen and common councilmen 
who offered their votes. Let us ſtate the objection as it is 
put, and examine it. The propoſition is, that the judge, 
on this information, ſhould have done exacly what he 
ought to have done, if the title of theſe. perſons, who 
were common councilmen de facto, had actually been in 
queſtion before him upon quo warranta. They were de 
fafio members of the corporation, admitted, ſworn, and 
in the actual enjoyment of the office. The queſtion is, 
whether the judge collaterally at the trial ought to have 
gone into the validity of theſe mens titles? Could the 
mayor have gone into it at the election? I am very clear 
he could not. There are modes ſufficient open to the 
rtiality of returning officers, without adding more, 
Where the qualification is to. be judged of by. him, it 
cannot be avoided. In caſes of elections in the city of 
London, certain qualifications are required at the poll: 
Therefore it muſt be ſeen that in ſome degree the candi- 
dates have that qualification. So where an election is to 


be tried which may involve many other rights. But where 


the right of election is in freemen in their corporate de- 
ſcription ;; whether they were duly choſen or not, is not 
to be tried at the election of a third perſon ; but they 
_ muſt be properly fled What? After a poſſeſſion of 

twelve years, ſhall their right be. called in queſtion and 
tried on an information , againſt. other. perſons who are 
propoſed to be freemen,? It is impoſſible. to be done. 
Suppoſe the right depended upon their being ſworn in be- 
fore twelve burgeſles : Is the right of thoſe twelve to be 
tried in, an-information againſt one ? But the objeQtion 


would go further ; for there are corporations where there 


are thouſands. of freemen. Upon the trial of a right of a 
freeman's election made by them, js the court to go into 
the qualifications of all the thouſand to have been made 
freemen at the time they were eleQed? Certainly not. For 
this purpoſe they are to be conſidered as having a right. 

t is ſtronger too in the preſent caſe, becauſe theſe were 
reſtored upon a mandamus, though E do not go upon _ 
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It is all one objection. It would be to lay down a rule, 


that a party upon every new election ſhall be at liberty to 
Syuwzxs go into the corporate rights of all the members de fuclo; 


et al. 
ver ſus 


REC EM. 


were to add ten to their number. 


Ain Juſtice. 


which is a propoſition that was never before heard of. 
Therefore I think the judge did right in refuſing evidence 
to impeach their titles. e ON Sy 
_ Suppoſe a corporate body conſiſting of twenty-four 
That would be an ab- 
ſolute nullity; beauſe they never were corporators de fads. 
But the preſent queſtion is, whether in a quo warrant a- 
gainſt particular members, you can go inte the title of 
other corporators de fable? and | am clearly of opinion 
you cannot POTS EOS 
Upon the ſecond queſtion I am very 

clearly of the ſame opinion. The Carmarthen caſe is in 

We”; XY IN ; | 1 

"The more material queſtion is the firſt queſtion, whe- 
ther upon this record, there is ſufficient to diſtinguiſh the 


' Caſe of Grubb and Marſball from the others? It does ap- 


pear, that perhaps Grubb and Wey may have been very 
well entitled under the ſtatute 4 Geo. 1. to have demanded 
their freedom. But I cannot conceive a caſe, where a 


man has a right under a charter or ſtatute by claiming it 


of the proper perſon, that, if refuſed upon that claim, 
and that claim only appearing on the record, it would 
be a good and compleat right without a real admiſſion, 
Upon the whole of the record, I think that Grubb and 
Mar ſhell have put their defence upon their election, and 
ſtand on the ſame title as the reſt. They have pleaded 
the uſage of the borough in relation to the election. 
They then ſtate the new rules of Irelam relating to this 
town of Galway; that nothing ſhall be done by the Ae 
till it bas paſſed the common council. Then they ſtate 
the oath to be adminiſtered ; their reſidence, their being 


Proteſtawmts ; their offer to take the oaths, and the demand 


of their freedom purſuant to the act. But ſaying fo, 
does not make it in purſuance of the act. os 

Then they ſtate that a tholſe] was held, and that Grubb 
and Marſhall was propounded to be admitted; and were 
in due manner elected in conſequence. They plead there- 


tore juſt as the reſt do. They join with the reſt at leaſt 


in ſaying they were elected, and that they took the oaths 
agreeable to the charter. Upon this plea therefore this 
was not a demand of their freedom in conſequence of the 


qualification under the act; but they have pleaded that 


they were elected as other perſons, without the act. The 
iſſue purſues the plea, that they were not elected; and J 


am clearly ſatisfied that this was a proper and not an im- 


material iſſue. | 
| Wikes 
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MWMaiiles Juſtice. I am clearly of the ſame opinion on the 1776. 
Iiſt point, but not on the 2d; with reſpe& to which the 
doubts I before entertained are not ſatisfied.— There is a Sunn 
con fuſion upon the record whether freemen and free bur- = 
geſſes are not the ſame. But certainly the common coun- RICAM. 


cilman was a different perſon, and is not included in the 
act of parliament. The firſt right is by election, according 
to the cuſtom of the borough, and where a man is elcHed, 
he is in for life, unleſs he commits a forfeiture of his 
franchiſe. But the act of parliament declares the freedom 
ſhall continue only during reſidence. As it ſtands on the 
record, I cannot agree with my brother Afton that the plea 
of all the defendanis is alike. For Grubb and Marſhall have 
pleaded a title: under the act of parliament, The others 
do not. The queſtion therefore is, whether there is e- 
nough ſtated in the plea to ſhew they are entitled under 
the act of parliament, and have done enough to acquire 
their freedom. If there is enough to ſhew that, and 
= iſſue is joined on the eleQion, it is an immaterial 
C —! TE ORery 5 i $4 | 

Nov they firſt ſtate the qualifications ; next the act of 
Parliament : What is the other requiſite. for them to do? 
They are to demand their freedom purſuant to the act. 
Does the plea go to it? The words are, “that they offered 
to take the oaths purſuant. to the act of parliament.” 
This was previous to any claim they had by election. 
But then they confound the two rights, by aying they 
elected and admitted them: As if the one term applied to 
oue right, and the other to the other. They add that they 
have taken the oaths before the mayor and two of the bur - 
geſſes; but joining the burgeſſes was not a neceſſary cir- 


cumſtance upon taking the oaths on admiſſion: H they 


took them before the mayor, they had a right under the 
act of parliament. I do not therefore think the judgment 
of ouſter ſhould paſs agaiuſt them. There is a ſtrong caſe 
in Strange 625. Rex verſus Hearle, which makes me alſo 
in doubt, whether the judgment of ouſter on this record 
will not bar the defendants title under the act, even if they 
ſhould apply in a proper way; unleſs they can ſhew a new 
ſubſeguent acquired. right. 1 | __ 
_ - Aſbhurft Juſtice, I had a doubt about a repleader upon 


the firſt title: But the joining iſſue upon the election 


makes the title under the act of parliament unneceſlary. 


For if they had meant to have relied on that, they would' 


have demurred to the replication. 


Further, 
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17760. Further, upon theſe pleadings, the title they have ſer 
— forth in the plea under the act of parliament, is not com- 
6rmmzrs pleat; becauſe the qualification of being a Proteſtant, &c. 
. e not a compleat, but an inchoate title j which they had 
Rzczn, 2 right to have rendered compleat, by taking the proper 
ſteps before the mayor. Have they taken thoſe [ſteps ? 
If they meant to be admitted under the act, they ſhould 
have given notice of ſuch their intention. But it does 
not appear that they applied to the mayor to be admitted 
under the act. The contrary rather appears: For the 
admiſſion ſet out is, an admiſſion by the mayor and commoi: 
council; which was an admiſhon under the charter; and not 
under the act of parliament. Therefore, if there is not 
a compleat title under the act of parliament, judgment of 
e»/ter-malt go agninſt them. . 1 
Beſides, the court will not grant a repleader, but where 
compleat juſtice may be anfwered. If a repleader were 
to be granted, the parties muſt begin from the point of 
pleading where the immateriality begins: The defendants 
ſay, it is in the replication. I think the iſſue taken on the 
replication is not an immaterial iſſue. What would bs the 
conſequence of granting a repleader? The relator might 
reply de novo. He might in that caſe demur; it would be 
doing nothing more therefore than putting him to demur 
for the duplicity of the plea, and the ends of juſtice 
would not be anſwered. If judgment of aufler is given 
on this right, it will not make the other title of the de- 
fendants bad. Therefore I think the judgment ought to 
, dt ynmoniogns hos, dgi7 0, 
On the ſecond point I concur, that the diſqualification 
of votets for non- reſidence ought not to have been gone 
into at the time of election. If upon ſach à general iſſue 
as non fuit elefius, it could be done, it would be the cauſe 
of endleſs prollx it. ; 


Judgment affirmed- 
Thurſday rot iu 8 1 3 N e : 
Nov. 28th, FPrryr worſu BERKELEY, Efq. 
Afton Juſtice [74 48 a 1 f = 4 4 | ; | . | a 
Tüte court vin M R. Bearcreſt ſhewed cauſe againſt a rule iff, for 
nor change the ſetting aſide a rule obtained by the defendant for 


wenue where an changing the venue from Middleſex to Glouceflerſbire. _ 

impartial or * The action was an action of ſcandal brought by a Glou- 
CET had, ©efterſpire juſtice of peace, for words ſpoken by the de- 
— It is too lare fendant Mr. Berkeley upon the huſtings, at the time of the 


to change the i 
venue after an order for time to plead, pleading Muably, where the terms are to take 


mort notice of trial at the f-/? fittings in Lenden or Midddleſex, ; 
| election 
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cre 


election of 4 member for the county of Gloucefter ; Mr. 


Berkeley himſelf being then one of the candidates. The 


defendant had obtained a rule, upon the common affidavit, 
< to change the venue from Middleſex to Glouceſter ſhire 
*« where the cauſe of action aroſe.” Mr. Scrjeant Wil/on 
afterwards moved to ſet this laſt rule aſide ; and obtained 
the 133 rule, againſt which. Mr. Beurer how ſhewed 
cauſe; inſiſting that it was never too late to remove the 
cauſe till after plea pleadet. r 

Mr. Serjeant Vilſon in ſupport of the preſent rule al- 


1776. 

Prfrrr 

verſus 
BIIZTI EZ. | 


1 


leged, -1ſ, That the whole county of Glouceſter was fo 
agitated at this election, on the one ſide or the other, 
that it was impoſſible, at leaſt highly improbable, a jury, : 


of that county would 1 the cauſe impartially and without 


prejudice. 2dly, He objected that the defendant was tos 
late in his application to change the venue from-AMiddleſex _ 
to Gleuceſter ſbire, in as much as he had previouſly applied 


for and obtained an order for time to plead; upon- the 


terms of pleading iſſuably, rejoining gratis, and taking 


ſhort notice of trial, for the farſt ſitting in Middleſex : And 


cited a caſe of Purgeſs. v. Carter, in C. B. determined a 


few days ago, (on the 22d inſtant,) Where the court, 
upon the application of Serjeant Kemp, diſcharged a rule 
to change the venue; the defendant having (as in this caſe) 


obtained an order for leave to plead, pleading ifſuably,  -- 


- and taking ſhort notice of trial. 11 DIR; a 
Lord Mansfeld. Either ground is ſufficient,” 1ſt, The 
diſtinction taken is this. The venue may be changed. 
after an order for time to plead, though upon the terms of 
pleading iſſuably; but not after an order for time to plead, 
where the terms are to plead iſſuably and take ſhort no- 
tice of trial at the firſt ſntings in London or Middleſex, 
becauſe there a trial would be loſt ®. But ſecondly, Sup- 
poſing that out of the queſtion, the other is a very ſtrong 
ground why the venue ſhould not be changed in this caſe. 
In all caſes one would wiſh not only a fair, but an un- 
ſuſpected trial. Here, the very natute of the action, 
the event which gave riſe to it, and the circumſtances of 
the parties ſhew, there. cannot be a ſatisfactory trial. 
Of all trials the greateſt latitude for bias is open in an 
action for words occaſioned by election heat. A man may 
very ſafely ſwear there cannot be a fair trial upon haſty 
words, uttered at the time of the poll. The Maſter, 
when he takes up the freeholders book, muſt pitch on 
men who are friends of the one fide or the other. There- 


* Vd. Hunter v. Gray, Trin. 28 Geo. 2. C. B. Barnes (quarto edition) 
493. 8. P. —1 Wil, 245. Whiteman v. Thompſon, contra. 1 
; ore 
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177%. : tore I think upon either ground the rule for diſcharging 
de rule obtained by the defendant ſhould be made abſo- 
PzTxT lutte. * 


s The other judges concurred. Rule abſolute. | 
ITTITELS ee ies aid on SC 8 
bane day. R vn Jonn TuB as... 
The power of HE Recorder of London (Mr. Serjeant Glynn ) having 
marxESSING obtained a rule 1% for a habeas corpus to bring up 


ſeamen, ſea-far- 


” Jang the body of one John Tubbs, an impreſſed ſailor; Mr. 
perſons wheſe Attorney" General Thurlow, Mr. Solicitor General Wed- 


2 


occupations and qerburne, Mr. Wallace, and Mr. Cuſt now ſhewed cauſe. 
— 2 — qo upon the affidavits appeared to be as fol- 
mes is foand- ” Lieutenant Tait, being empowered by warrant from the 
ed upon - admiralty in the uſual form, “to impreſs ſeamen, ſea- 
rer — SE, faring men, and perſons whoſe occupations and callings 
de a legal right were to work in veſſels and boats upon rivers,” preſſed 


of exemption up- the defendant Tubbs a waterman, at that time empliyed 


onthe ſame cu in nat igating a ſbip in the river T hames below Graveſend. 
— — — Upon which, 7000, produced and ſnewed him the —— 
amount to ing certificate; © Theſe are to certify to whom, c. that 
proofs of fuch «© Jon Tubbs is duly admitted a waterman of tie city ,of 
exemption. (Landon, to attend upon the lord mayor and aldetmen of 
« the ſaid city, when and as often as he ſball be required; 

„ of which all perſons, empowered to impreſs men into his 

«© Majeſty's ſervice, are defired to take notice; for. that by 

c ſuch admiſſion he is exempted from being impreſſed, 

„ or "compelled 10 ſuch ſervice.” Signed V. Dawſon 

water- bailiff The lieutenant, notwithſtanding this cer- 

| rificate, took Tubby and ſent him on board the Congueſtadore, 

a guardſhip lying at the Nore. — vn of the motion, 

Datuſen the city water- bailiff made affidavit, “ that there 

„ were thirty-1ne watermen belonging to the lord mayor, 

< whoſe duty it was to attend the lord mayor when re- 

<< quired, as mentioned in their certificate; and that Tubbs 

* was one.” - One Hill made affidavit, ** that the duty of 

C the city watermen was, to attend the lord mayor gn the 

cc river to courts of conſervancy, and on other occaſions 

«© when the duty of his office called him on the river.” 

Four inſtances were produced, taken trom the city books, 

of watermen having been diſcharged who had been im- 

preſſed, wis.' Themas Kemp in 1761. Thomas Walker and 
Henry Cutter in 1746 or 1747, and Richard Underhill in 
1756. And affidavits were made by ſeveral of the city 
watermen, ſetting forth © that they anne 
bh | 2 | . pL - 8 1. '7 3 cen 
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6 heen informed that the certificate of their being ſuch, 1777. 
© had always been contidered as à ſufficient protection 1 
e againſt their being impreſſee ... Ker we 
On the other had Mr. Stevens, the ſecretary of the ad- verſus 
miralty, made affidavit, „ that during teen years that PTynss, 
he had ſerved in the admiralty office, the zſage had al- 
ways been to give inſtructions to officers employed in 


the imprels ſervice, reſtraining them from preſſing per- - | | | 
„ ſons of particular denominations and deſcriptions BY. 
but that to the beſt of his knowledge and belief, no of-; 13 
e ficer was ever enjoined by ſuch inſtructions from prefſ- "15 
ing the warmen of the lord mayor of Lenden, nor were (a 
«© they exempt on that account frem being impreſſed.” i 
Thomas Fearne, one of the clerłs of the admiralty- office, Ul: 
made affidavit, „that he had ſearched the hook of en- 14 
Aries containing all the orders for the diſcharge of per- 10 
© {ons impreſſed; but that of the our perſons named in 1 
e the affidavits in ſupport of the · rule, he could only find 4 
{© the entry of the diſcharge of Richard Underhill, which 4 
was as ſollows: [o Sir Robert Miimot. Sir, 13 
„I have laid before the lords commiſſioners of the ad- 18 
* miralty, your letter of this day's date, reque/ting the dif- 3 
<,,chargeot Richard Underhill, one of the watermen belongs. = 44 
sing to the lordanayor ; and in anſwer thereto, am come. by 
«©. manded to acquaidt you, that he offered au able .ſea-- 1 
*© man lo ſerve in his room; but in regard to your applica. | 


tion im his behalf, they have ordered him to be diſ- 
« charged without that expence. Auguſt gthy. 1744. 
It was eontended againſt the rule on two grounds... 1/4, 
That it was @ matter of great doubt, whether if this ex- 
emption-cauld; be.ſupporied:at all, it eoul be founded on 


— — 


x 7 VANS, Res. x TH has, Sr 2 © - 2 
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any Jeſs authority than an act of pariiament. 249, H it 
could be warranted by uſage or preſcription, whether 


0 
8 


there was ſufficient evidence to ſupport the uſage. in this 
caſe. Upon the in ground it was obſerved, that the 


exemption, in the extent in which it was claimed, was a 4 
general, permanent, perpetual, - unqualified exemption, 1 
without reference to any circumſtanees of public exigence 4 f 


or emergency whatſoever. That by firſt principles of 


law, every man was bound to ſerve in defence of the 5 ö ; 
ſtate. It was true that, in reſpect of this particular, du- A 


ty, uſage had confined the obligation; to ſea-faring men, 
whoſe habits of life had rendered them fitter and better 
qualified for the ſervice, It was however equally true, 
that when from particular circumſtances, or from princi- 
ples: of policy; it had been thought neceſſary t0..creats 

emptions of this 9 of perſons, 4 4 
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had been regularly made to parliament for the purpoſe; as 
was evident from the ſtat. 1 Ann. fl. 1. c. 16. ſect. 2. 


Stat. 6 Ann. C. 31. ſed. 2. ; Stat. 13 Geo. 2. C. 17. /ef. 1 


2. 3.—. 28. ſet. 5. Stat. 19 Geo. 2. c. 30. ect. 1. 
That theſe ſtatutes alone afforded the ſtrongeſt inference 
that no power, leſs than the authority of parliament it- 
ſelf, could grant ſuch an exemption. That the preſent 
claim clearly was not founded on any act of parliament; 
therefore, ſuppoſing there could be any other legal 


exemption, ſage or a charter were the only ground 


upon - whch it could be founded. As to the 
latter, it was an eſtabliſhed rule of the law of England, 
that the King cannot grant an exemption from any duties 
but thoſe he has a title to impoſe, and which are perſonal 
to him, and diſtinct ſrom the general intereſt of the realm. 
2 Rol. Abr. 198. letter K. pl. 1. bid. 202. letter T. pl. 
2. litie 15.—8 Mod. 21. That in the laſt caſe, though” 
no judgment was given, the opinion thrown out by Lord 
Chief Juſtice Parter was in point to the preſent objection. 
The queſtion there was, whether the King by his charter 
could exempt the College of Phyſicians ted: ſerving in 
the militia. Lord Chief Juſtice Parker ſaid, “ the better 
<-'/gpinion ſeemed to be, that, the militia being for the 
<©:YJefence of the realm, the King could not grant a char- 


„ ter of exemption. A fortiori, therefore, the prero- 


gative of the crown could not exempt from this ſervice, 
which was ſtill more eſſentially neceſſary for the defence 


x 


and protection of the ſtafe. 


« Secondly, as to uſage or preſcription, if it could be a 
foundation for the claim, it ought at leaſt to be ſet out 
with ſuch certainty and preeiſion, as to leave no doubt in 
the minds of the court that it was well and ſufficiently 
3 That the exemption itſelf ought to be qua- 
ified,” and guarded by ſuch checks and reſtrictions as not 
to ſtand in the way of any public emergeney, or to im- 
pede the ſervice in general, by leaving it open to abuſe 
and impoſition; and above all, theiexeption ought to be 
public, evident, and notorious. That where parliament 

ad granted exemptions, ſpecial care had been taken to 
provide regiſters of thoſe perſons who were exempted ; 
and if employed in other ſituations, the protection ceaſed. 
But here, the only memorial of retainer in the ſervice of 
the Lord Mayor was the certificate itſelf, in the cuſtody of 
the party; without any entry, minute, or public regiſter 


Which the Admiralty might have recourſe to, to ſatisfy 


no more than thirty one had beęn iſſued. Without any badge, 


themſelves that ſuch certificate had been granted; or that 


— 


livery 
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livery or falary annexed to the employment, to diſtinguiſh 1777. 
them from any other waterman or ſea-faring perſon : And 
conſequently, no check to prevent the certificate being RE | 
paſſed from hand to hand, or from abuſes being practiſed, 99 "8 
to the ruin and obſtruction of the ſervice. That as to : 
the cuſtom itſelf, the afhdavits went no further than in- 
formation and belief that the certificates had been conſi- 
dered as a protection, without a ſuggeſtion, much leis a 91 
poſitive averment, that they had been reſpected as ſuch, bt 
by any officers employed on the impreſs ſervice. As to 5 
the inſtances of perſons diſcharged, they were much too 13 
few to eſtabliſh ſuch a claim; more eſpecially as they 
amounted neither to.a. demand or proof of a diſcharge as 
of right. On the contrary, one of them was clearly on a 4 
round directly the reverſe of a demand of right, being be: 
granted through favour ; and after an offer by the party to b 
find a ſubſtitute in his ſtead. Beſides, the defendant in 3 
this caſe was actually in another ſervice, at the time he 4 
was impreſſed: Therefore no longer entitled to protecti- 44 
on. In addition to theſe objections, it was remarkable, 41 
that the ſtatute 2 & 3 Philip & Mary, c. 16. ſect. 8. by - 
which the watermens company was erected, and by which 
iti is made penal for any waterman to conceal himſelf in 
the time of an impreſs, takes no notice of the preſent ex- 
emption ; though the juriſdiction in ſuch caſes is expreſs- 
ly given to the lord-mayor and aldermen. Therefore, 
as there was no poſitive averment of the exiſtence of the 
exemption; as the evidence, if there had been ſuch 
averment, was too looſe and inſufficient to eſtabliſh the 
claim; as the prerogative of the crown could not grant it, 
and as there was clearly no ad of parliament to warrant 
it; they ſubmitted there was no ground or foundation for 
the application, and therefore the rule for the habeas cor- 
pus ought to be diſcharged. | 

The recorder of London, Mr. Dunning, Mr. Daven- 
port, Mr. Alleyne, and Mr. Lee contra, in ſupport of the 
rule ; ſtated the ground of the application to be, that the 
defendant being retained as the Anon public officer of the 
chief magiſtrate of the city of London, to be attendant 
on his perſon in the execution of a public truſt, was pri- 
vileged from being taken out of that ſervice by any power 
whatſoever. That this exemption was founded in uſage and 
utility, atid that they claim it as a matter of right. AS 
to the ſeveral objections, they anſwered, 3/7, That the 
legality of preſſing, if founded at all, could only be ſup- 
ported by immemorial uſage : there being clearly no ſta- 
Tute in force inveſting the crown with any ſuch authority. 

C | LI 2 a N 
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1776. . If founded in immemorial uſage, of conſequence, it 
— might be qualified upon the ſame ground. Therefore, no 
Rxx act of parliament was neceſſary to warrant the exemption 
Tei, claimed. - 24h, Admitting it to be a prerogative right, it 
UBBS. ; a 8 3 
was, in all other inſtances of the prerogative, ſo far un- 
der the controul of the crown, that it might be waved at 
the King's pleaſure. Conſequently, there might be an 
exemption by charter: And the queſtion in 8 Mod. 21. 
whether the crown by its prerogative could exempt from 
ſerving in the militia, did not at all apply; becauſe the 
militia is eſtabliſned by act of parliament : Therefore the 
crown, independent of the legiflature, could have no 
power to exempt. -— Next, as to the objections made to 
the particular exemption claimed in this caſe,” 1ſt, That 
the mode and fact of the retainer were not fufficiently no- 
torious, and therefore liable to abuſe z they anſwered, it 
was ſufficient if it appeared, as it did in this cafe, that 
the party was retained by the proper officer appointed for 
that purpoſe ; that he was, in conſequence of ſuch re- 
tainer, obliged to attend the chief magiſtrate of the city, 
whenever called upon; and that the ſervice was ſuch as 
was indiſpenſably neceſſary in holding courts of confer- 
vancy, and upon other occafions where the duty of the 
lord-mayor required his attendance on the river. As to 
the /uppoſed abuſe, it ſhould have been proved, and not 
merely inferred in argument. In fact, the certificate was 
a much better check than any badge or livery, or other 
device; the very deſcription of the ſize and appearance of 
the party being inferted in the margin. As to the ſervice 
being occaſional only, and not throughout the year, it 
was enough that they were liable to be called upon at any 
time the lord- mayor ſhould think fit: And though the 
defendant was not actually in the ſervice at the time he 
was impreſſed, he was within the limits of the conſervancy, 
and of courſe within the protection. If he had aQually 
entered into another ſervice incompatible with his duty in 
this, the argument might hold. Laſtly, as to the evi- 
dence in ſupport of the claim, they ſaid, it was in proof 
on the part of the defendant, that this privilege had 
never been violated except in three or four inſtances ; 
in each of which the party was diſcharged; that 
the certificate had been univerſally oonfidered as 2 
full and ſufficient protection; and on the other hand, 
not a fingle inſtance could be produced of a refuſal 
to diſcharge, or of a detainer in the ſervice againſt 
the will of the party, where any of them had 
accidentally been impreffed. That there was no poli- 
tive denial of the right, but only negatively, that the a= 
| | neſſes 
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neſſes knew of no ſuch exemption. Therefore, as it 
was moſt clear the right itſelf might have a legal founda- 
tion in immemorial uſage; as the utility of ſuch an ex- 
emption wes a reaſonable ground for the claim, and as 
from the nature of the evidence the exiſtence of it was 
beyond diſpute ; having been univerſally ſubmitted to, 
ſeldom infringed, and when infringed recognized and eſ- 
tabliſhed by the parties having been conſtantly diſcharged ; 
they prayed the rule might be made abſolute and the writ 
awarded. | 

Lord Mansfield. I am very ſorry that either of the 
reſpectable parties before the court, the city of London 
on the one hand, or the lords commiſſioners of the Ad- 
miralty on the other, have been prevailed upon to agitate 
this queſtion. 

Of the utility of this man to the city of London or to 
the lord-mayor, no one can ſeriouſly ſpeak: A man re- 
tained to earn half a crown a day; without badge or li- 
very, without any obligation upon him to attend; whole 
entrance into the ſervice of the lord-mayor is voluntary ; 
and who if he chuſes to quit it for any other employment 
creates no inconvenience to any body, or a difficulty to 
ſupply his place]! Notwithſtanding this, if the city of 
London has a privilege of protecting thirty-one perſons 
from being impreſſed, they have a right to inſiſt upon 
ſuch privilege. On the other hand, where is the im- 
menſe utility to the public ſervice with regard to theſe 
thirty-one perſons, whether they are preſſed or not? It 
is impoſſible they can be an object. The utility there- 
fore in the one caſe or other cannot be the ground of the 
preſent diſpute. - But it muſt have ariſen upon this: The 
city would not aſk or take the exemption of this man as 
a L ee ; but inſiſt upon it as a right; and in a manner 
in which they never inſiſted upon it before. And the ad- 
miralty, jealous of new rights of exemption being ſet up, 
would not grant it as a right. The real queſtion between 
them is, whether there is a legal rigbt of exemption or 
not. | 3 
I was in hopes the court would have had an opportu- 
nity of inveſtigating this point to the bottom, inſtead of 
being urged to diſcuſs it ſo inſtantaneouſly; and without 
any evidence with regard to the foundation of the claim : - 
I awn I wiſhed for a more deliberate conſideration upon 
the ſubje& ; but being prevented of that, I am bound 
to ſay what my preſent ſentiments are. = = 
The power of preſſing is founded upon immemorial 
uſage, allowed for ages : If it be fo founded and allow 


for 


- * 
— — — — 
ah s * 
- WE. Cl er ee, — 


*— 
—— yy 
1 


2 


* 
Pa. hn EY 
ö e \ i 
dis 3 af 8 wn.” 3 


: 
r 


. 2 ä — 
IE SE — 


3 ö 3 — 


— * - — W * 


- 
2 n T 


F * . y 5 1 
r 
— 


— 0; 


8 
< 
3 
*3 


[s] 
** — 
Os 
i * 


Michaelmas Term. 17 Geo. 3. B. R. 


for ages, it can have no ground to ſtand upon, nor can it 
be vindicated or juſtified by zny reaſon but the ſafety of 
the ſtate: And the practice is deduced from that trite 
maxim of the conſtitutional law of England, © that pri- 
c yate miſchief had better be ſubmitted to, than public 
« detriment and inconvenience ſhould enſue.” To be 
ſure, there are inſtances where private men muſt give way 
to the public good. In every cafe cf preſſing, every man 
muſt be very forry for the act, and for the neceſſity which 
gives riſe to it. It ought therefore to be exerciſed with the 
greateſt moderation; and only upon the moſt cogent ne- 
ceſſity. And though it be a. legal powers it may like 


many others be abuſed in the exerciſe of it. A bailiff 


may execute legal proceſs in ſuch a manner as the court 
would commit for : In like manner, the power of preſ- 
ſing may be abuſed ; as by preſſing the watermen of the 
lord-mayor whilſt they are in the act of rowing him in his 
barge. And many other inſtances might be put. 

Being founded in immemorial uſage, there can be no, 
doubt but there may be an exception out of it, on the 
fame foundation; upon immemorial uſage. I therefore 


lay out of the caſe all that has been ſaid about the ne- 


ceſſity of an act of parliament to create an exemption ; 
and likewiſe all that has been mentioned relative to the 
doubt ſtated of the the power of the crown to exempt b 

charter. If it were at all neceſſary to go into that 14 5 | 
tion here, it might be ſufficient to obſerve, that all the 
rights of the city have been confirmed by act of parlia- 
ment.,— But what has been approved by immemorial 
uſage allowed for ages, is always ſuppoſed to have had a 


good beginning. Therefore, if the exception or exemp- 


tion ſtands upon that ground, it is as good as the, inſti- 
tution itſelf. „ a We 
The only queſtion, upon what appears before us is, 
Whether, in fact, there is evidence of ſuch uſage as a. 
s matter of right?“ I ſay, as a matter ef right : For it is 
well known that many perſons have granted protections ; 
many have given badges to watermen, and have claimed 
that they ſhould be exempt. Peers have done it ; and 
queſtions in the. Houſe of Lords have ariſen upon it. 
Members of the Houſe of Commons have retained 


watermen; and perhaps the ,Jords of the Admiralty 


may have paid regard to applications made in behalf of 
ſuch men, and may, have diſcharged them. So here, it 


the parties had cared to have made ſuch application, it 


might have been attended to and complied with. For, as 
a matter of favour, it is impoſſible to ſuppoſe the lords 
of the admiralty would have made a moment's hefita- 
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matter of right. 

Let us ſee therefore, whether this is an eſtabliſhed ex- 
emption of right. ; | 2 
Every exemption throws the burthen heavier on thoſe 
who are ſubject to bear it. Therefore, for their ſakes, 
as well as for the public ſervice, all exemptions ouglit to 
be examined and clearly ſet out. In the firſt place, it 
does not appear from any law book, it does not appear 
from any hiſtory, it has not been ſuggeſted at the bar, 
that there is, throughout the whole kingdom, any other 
exemption by the common lau. When I ſpeak of exemp- 


tion, I mean exemption out of the deſcription : For to 


ſuppoſe the uſage extends to private gentlemen amuſing 
themſelves with yatchs, c. is abſurd. | 

Perſons liable, muſt come purely within the deſcription 
of ſeamen, ſea-faring men, &c. He therefore, who is 
not within the deſcription, does not come within the 
uſage. The commiſſion is not to preſs landmen, or per- 
| ſons of any other defcription of life, but ſuch men as are 

deſcribed to be ſea-faring men, e. Officers are not 
within the deſcription. It is a very ſtrong circumſtance, 
therefore, that there is in fact no other exemption ſtated 
or alluded to, which reſts upon the common law. There 
are many exemptions by ſtatute : But they are grounded 


upon conſiderations of public policy at the particular times 


of their being made; and upon the circumſtance of its 
being in fact better for the ſervice that the objects of 
thoſe acts ſhould be exempted, than that they ſhould be 
ſubject to be preſſed; as, apprentices, landmen entering 
voluntarily; fiſhermen; all foreigners; and in reſpect of 
theſe laſt mentioned, the reaſon is very obvious : For, 
during the time of a war, the act of navigation has been 
diſpenſed with, and two thirds of the crew of merchant- 
men have been allowed to! be foreigners. Harpooners 


and others have been exempted. A line has been drawu 


with reſpect io the age: And many other inſtances might 
be put. But the exemption of thoſe called the watermen 
of the city of London, is to be found in. no ſtatute or- 
common law book whatſoever. | | 


Let us ſee then, how the uſage ſtands, upon the evi- 


dence nw before the court: A certificate from the water- 
bailiff is produced, the contents of which have been read ; 


and in the affidavits, apprehenſions are ſtated of a reputed : 
cuſtom that theſe thirty-one watermen are exempted from. 
being impreſſed. Four inſtances, and no more, are pro- 

| | 5 : _ duced, 


tion or diſpute.” But it is inſiſted on, and claimed as a 
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1776. duced, which aroſe at different times; and in reſpect of 
— VyBbich, this equivocal kind of fact is ſtated; that four 
Rx perſons were preſſed, and that upon application from the 
Deren lord- mayor to the admiralty, they were immediately, or 
ſoon after, diſcharged. But what the nature of the ap- 
plication was, whether, reque/ted as a matter of favour, or 
demanded as of. right, is not ſtated, If requeſted as a 
matter of favour, it would have been, very. extraordinary 
for the lords of the admiralty to hare refuſed it. Here 
the application is an application of right, by an order of 
court of the lord-mzyor and aldermen.. As to three of 
the inſtances produced, it is not aſcertained what they 
were; nor is there any memorandum or mention made 
of them in the admiralty books. As to the fourth, the 
man had ſo little idea of a legal right to be exempled, that 
he offered to find another perſon to ſerve in his room: 
And this is the only inſtance where the court ſees the 
manner of the application. On the other hand, very 
ftrong circumſtances, as to what has been the uſage, ifs 
from the inſtructions which are given to the officers em- 
ployed on the impreſs ſervice; and which it would be 
unpardonable in the admiralty to omit. In theſe inſtruc- 
tions, every #nawn and eſtabliſhed legal mode of exemp- 
tion is expreſsly taken notice of and ſet out. In addition 
to this, it is worn by Mr. Stephens, in his affidavit, 
te that there never was any inſtruction given not to preſs 
de the watermen of the city of London. If it were a 
legal right, the city 8 have inſiſted on having that 
right taken notice of in the inſtructions. Even particu- 
lar protections from the navy and victualling- office are 
taken notice of, but there is no mention of any protec» 
tion from the lord- mayor with reſpe& to his watermen, 
'There is no inſtance ke any officer upon the impreſs ſer- 
vice eyer having paid any regard to a water-bailiff*s certi- 
ficate, nor any caſe produced where the city has taken it 
up as a matter of right, or inſiſted upon it as ſuch in a 
court of juſtice. Therefore, to give my opinion upon 
the caſe as at preſent ſtated, and upon the mere fact whe- 
ther this exemption, as here claimed, is or is not warranted 
by immemorial uſage, I cannot ſay it is, At the ſame 
time this opinion is without prejudice to any future evi- 
dence to be adduced in ſupport of the claim, if any ſuch 
can be furniſhed, | 5 85 
Willes Juſtice, Two things have been mentioned 
| | in the argument of this caſe whieh I think it neceſſary 
l to take notice of. Fir, that on the part of the 
| admiralty it has been contended, that the crown by 
1 | pts prerogative cannot grant an exemption from be. 
it h 5 | ing 
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ing preſſed. As to that, I apprehend the crown can 
grant ſuch exemption, or at leaft a protection from the 
duty impoſed. Becauſe, in the crown alone lies the 
power of iſſuing prels warrants. In thoſe warrants, in- 
ſtructions are given to the officers not to impreſs any 
perſon protected by the navy, viualling-office, &c: 
Even the officers themſelves grant protections : a fortiori 
therefore, if the officers and inferior boards can grant 
protections, the crown by its prerogative is entitled to 
the ſame privilege. Szcoud!ly, it has been inſiſted, that 
no authority leſs than an act of the legiſlature can grant 
an exemption. With regard to that, if the right of im- 
preſſing was founded on an act of parliament, no leſs 
authority than that of the legiſlature could exempt from 
it. But this right is founded on immemorial uſage, and 
though not ſpecially given by an act of parliament, is 
recognized by many. Therefore, 1 am of opinion, there 
may be an exception to it upon the ſame ground.—As 
to the claim of the preſent defendant, one objection is, 
that he is not entitled to the exemption, becauſe he was 
not in the actual fervice of the Lord Mayor at the time. 
But that is putting the queſtion upon a very great nicety 
indeed, He certainly was within the limits of the con- 
ſervancy, and ready to have ſerved, if called on duty. 
The principal point is, the nature of the uſage ſet up in 
ſupport of the elaim; whether in point of fact, the evi- 
dence amounts to proof of an immemorial uſage. As 
to that, I think the evidence very weak. The affidavits 
in ſupport of the rule, are merely of the apprehen- 
ſions of ſome of the city watermen reſpecting their 
exemption, founded on the fact of their having heard 
that ſeveral perſons had been diſcharged; and the inſtan- 
ces produced are but four in number. None of them 
however are ſtated to be claims of right. Of the four, 
only one inſtance is entered in the admiralty books; and 


that, upon the face of the anſwer given to the application, 


clearly appears to have been a requiſition of favour. As 
to the other three, no notice whatever is taken of them: 
Whereas, if they had been claimed and acquieſced in as 
a matter of right, it is impoſſible but there muſt have 
been an entry of them in the admiralty books. The 
proviſions made by the ſtat. 2 & 3 Philip & Mary, and 
the obſervations made on it by Mr. Solicitor General, 
have great weight with me. If any ſuch right had exiſt- 
ed at that time, it was the duty of the city to have aſ- 
ſerted it, and to have ſeen that theſe men were properly 
protected. As to the retainer itſelf, the only proof of 
it is the certificate of the water-bailiff, who ſpeaks of a 
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due admiſſion. That implies that there is a book or en- 
try of admiſſions. But no ſuch. book or entry of admiſ- 
ſions is produced. Nor is there any badge, livery or 
regular ſalary fixed. In Charles the ſecond's time, upon 
a complaint by. a peer to the houſe of lords of a breach 


of privilege in impreſſing one of his watermen, the houſe 


refuſed to vote it a breach of privilege. As to the utility 
of theſe. men, it is of no conſequence :; The lord-mayor 
can have little difficulty in finding watermen for the pur- 
poſes in which theſe men are employed. Therefore I 
do not think, there is any thing that ſufficiently points 
out the nature of this ſervice or the uſage to be ſuch, as 


| lays a foundation for the exemption of the privilege ſet 


8 | | | 
Aßpburſi Juſtice. The queſtion is, if the uſage of this 


exemption is ſufficiently made out. If it were co-exten- 
five with the power of preſſing, which depends upon an 
immemorial uſage, both would ſtand upon the ſame foot- 
ing. But I think the evidence of the exemption in this 
caſe, as a matter of right, is very ſlender indeed. Only 
four inſtances have been produced; one of which clearly 
appears to have been aſked and granted as a matter of 


favour. In a caſe of preſcription, any inſtance of aſking 


the thing as a favour, is ſtronger than an hundred inſtan- 
ces of uſage. Here there is no evidence of its having 
been allowed as a matter of right. Therefore I concur 


with the reſt of the court, in thinking that the exemption 


4s not ſufficiently proved. 


Her Cur. Rule diſcharged. 


—— 


The End of MICHAELMAS Term. 
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Thurſday, 
January 23d, 


Rex verſus Mayor, Aldermen, and Capital Bur- 
| geſſes of AXBRIDGE. 


* 


p ON ſhewing cauſe againſt a mandamus to reſtore © CG 
l John Gaisford to the. office of town clerk, the cor- , „ 
poration laid before the court, a very full and ſufficient to reſtore a 
cauſe for removing him; and that he himſelf had moſt 5 who 
poſitively and openly declared to the corporation, over 2 
and over again, that he would do no more of their buſi- removed; 
neſs. | though he 


The proſecutor's counſel admitted that there was ſuffi- Pn 
cient cauſe of amotion; but objected that they had re- me. 
moved him, vithout notice to appear and defend himſelf. 

Lord Mansfield. The court will not grant a party 
the aſſiſtance of this prerogative writ, when it is acknow- 
ledged, that the corporation had very ſufficient caule to 
remove him; and when they would undoubtedly remove 


him again, the very inſtant he ſhould be reſtored. Theres, 
fore let the rule be diſcharged, 2 
Sen Rule diſcharged. 


| Fa | Fiiday, 
HarTLEY gui tam, verſus Hook Ex. January '24th, 
H1S was an information 9% tam exhibited in the _ informa- 
L theriffs court of the city of York, againſt the defen- upon the flat 
dant for a penalty of a firkin, for a fraud in weigh- 8 Ge, 1. c. 7. 
ing and packing butter in the market of the city of Yor# ; fora fraud in 


| Geo. 1. c. 27. for regulating Weishing and 
founded on the ſtatute 8 Geo. 1. c. 27 Sutil packing but- 


the market of the ſaid city; which ſtatute direCts, that ter- Exhubited 
if any firkin, Sc. of butter ſhall be faulty in quantity or in the ſherifs 


quality, the owner ſhall be liable to the forfeitures in _ at ; 
, i JL » thi ork, may be 
ſtat. 13 © 14 Car. 2. C. 25. * this latter ſtatute 1 


B. R. by writ 


of bdbeas cor- 
Fus cum cauſa. 


— 
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HARTLEY 
werſus 
Book R. 


If jurifdic- 
tion be given 
to an infericr 
court of com- 
mon law to 
try a new 0f- 
fence creatcd 
by ſtature, the 
proceedings 
may be re- 
moved by ha- 
beas corpus 
cum cauſa, or 

_ certiorari, un- 
leſs expreſe ly 
taken away. 
Secus, where 
the ſtatute 
creating the 
offence, pre- 
fcribes a ſpe- 
cial juriſdic- 
tion not 


known to the common law, 


it is provided, That all offences ſhall be determined in 
de the ſeſſions of peace for the county, city, borough, 
% town, or liberty, or in the court of record of the city, 
© town, or borough, wherein ſuch offence ſhall be com- 
© mitted.” The defendant had removed the information 
into this court, by writ of habeas corpus cum cauſd; 
whereupon the plaintiff moved for a procedendo and now, 
upon ſhewing cauſe, Mr. Lee in ſupport of the procedendo 


_ argued, that this being a new created .offence of which 


the court had no original juriſdiction, the court could not, 
by awarding this writ to remove the cauſe, give itſelf ju- 
riſdiction: and cited Rex verſus J/r:ight, Bur. 543. 
Heſteth verſus Braddock, 3 Bur. 1847. Comyns Dig. 
tit. Procedendo. 1 Sid. 296. 1 Lev. 14. | 

Mr. Wallace contra, contended, that the juriſdiction 
of this court could never be taken away but by expreſs 
words; and that there were no ſuch words in the ſtat. 8 
Gee. 1. c. 27. or in the ſtat. 13 & 14 Car. 2. c. 26. 
As to the caſes cited, they only prove that an indictment 
will not lie upon a penal ſtatute, for a new offence : And 
no doubt, where a new offence is created by ſtatute and 
a particular mode of pumſhment is preſcribed, it muſt 
be purſued. But where this court has the fame juriſdic- 
tion, and can give the ſame remedy (which is the caſe 


| here) their juriſdiction is not taken away: And he cited 


the reſolution of the Judges in 1 Jones 193. upon the 
ſtarute 21 Fac. I. c. 4. ſed. 1. Shoyle v. Taylor, Cre. 
Fac. 178. Rex v. Gaul, 1 Salk, 372. Cro. Jac. 643. 
Gaftle's caſe, | 12 75 

Lord Mansfield. Suppoſe a writ of error had been 
brought, Would the juriſdiction be taken away in that 
caſe? Mr. Lee. I ſhould think not. 

Lord Mansfield. That decides the queſtion. There 
is the cleareſt diſtinction that can be made. If a new 
offence is created by flatute, and a ſpecial juriſdiction out 
of the courſe of common latu is preſcribed, it muſt be fol- 
lowed. it not ſtrictly purſued, all is a nullity, and coram 
non judice; and objections may be taken in any'ſtage of 
the cauſe. In ſuch caſe there is no occaiion to ouſt the 
common law courts becauſe not being an offence at 
common law, but puniſhable only /ub moda, in the par- 
ticular manner preſcribed, they never could have juriſ- 
diction. But where a neto offence is created and directed 


to be tried in an inferior court, eſtabliſhed according to 


the ccurſe of the common law, ſuch inferior court tries 
the offence as a common-law court; ſubject to be removed 


by writs of error, habeas corpus, certiorari, and to all 


the conſequences of common law proceedings. — 
b | | that 
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. that caſe, this court cannot be ouſted of its juriſdiction 1777. 
without expreſs negative words. Here it is clearly a 
common Jaw proceeding, and therefore the removal of it HARTrAA 
into this court follows of courſe. _ . 15 

The other Judges were of the ſame opinion. 
Per Cur, Rule for a precedendo diicharged. 


/ 
— — — 


1 
* 


TAT L OR verſus MiLLs and MAGNALI. - Same day. 


T TPON chewing cauſe why a new trial ſhould nor be b. ferety in 
granted, the caſe appeared to be as follows: This 8 Pre 
was an action for money paid, laid out and expended to ier a com- 1 
the uſe of the defendants, and was tried at the Summer miſſion ot 1 
Aſſizes at Lancaſter, 1776. The defendants Mills and — J 
Magnall, were partners with one Bailey; and in order his principal, 1 
to raiſe money the partnerſhip had entered into bonds. is not barred 1 
In the year 1765, Bailey withdrew from the partnerſhip ; 5 dhe —_ b 
and wiſhing to be diſcharged from theſe bonds, applica- 2 * ] 
tion was made to the plaintiff to become ſurety inſtead of the bond was 1% 
Bailey. He did ſo. Upon which the former bonds were forfeited de- | 
delivered to Bailey to be cancelled. The bonds became „ere. 
due; then the defendants became bankrupts. When 
the obligees had got as much as they could from the 
partnerſhip eſtate, and which amounted to no more than 
6s. in the pound, they came upon the plaintiff for the 
reſidue. © He accordingly paid it; and then brought his 
action for money paid, laid out, and expended. At the 
trial an objection was made that the bonds were not exe- 
cuted- by Magnall; in anſwer to Which, an aſſidavit was 
roduced by Magnall, in which he admitted he was 
iable as well as the reſt, and would have executed the 8 
bonds if he had been in the country at the time. Upon 
this, the jury found a verdict for the plaintifklfñł | 
The cauſe was argued laſt term by Mr. Wallace and 
Mr. Lee for the plaintiff, and Mr. Dunning for the de- 
fendants: And two queſtions were made; iſt, Whether 
a ſurety in a bond, who pays the debt after a commiſſion 
of bankruptcy iſſued againſt his principal, can maintain 
an action againſt his principal for the money ſo paid, 
the bond being forfeited before the bankruptcy, and the 
principal in poſſeſſion of his certificate? 2dly, Whether 
the defendant Magnall was liable, not having executed 
the bonds? With reſpect to the latter queſtioa, the 
court, upon a ſuggeſtion that the affidavit of Magnall 
was a ſurpriſe upon him at the trial, ordered the cauſe 
to ſtand over to this term. Upon the firſt queſtion it was 
argued in ſupport of the verdict, that the plaintiff not 
having paid the debt till after the bankruptcy, clearly 


could. 
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could not have been admitted a-creditor under the eom- 
miſſion; becauſe he could not ſwear that the defendant 
was juſtly and truly indebted to him before the date and 
ſuing forth of the commiſſion: And the caſes of Chilton 
verſus Wiffin, Trin. 8 Geo. 3. C. B. g Will. 13. God- 
dard verſus Vanderheyden, Ibid. 12 Geo. 3. C. B. 3 
Wilſ. 262. ſince reported allo in 2 Black/?. Rep. 794. 
were cited. | | 
For the defendants contra, it was contended, that the 
debt being due to the obligees, and the penalty forfeited 
at the time the commiſſion iſſued, was compleatly dif- 
charged and done away by the certificate. If ſo, the 


ſubſequent payment by Taylor could not revive the debt, 


and give a new cauſe of action to him as a new eredit or. 


That the operation of the certificate as declared by the 
ſtatute was, to diſcharge the bankrupt from all his hen 
debts; not from all his then. creditors. But if, when 
diſcharged from an action by one creditor, he were to re- 


main liable at the ſuit of anather for the ſame debt, it 


would be no diſcharge at all. Beſides, in this caſe, the 
original creditors had actually received a dividend from 
the defendant's eſtate of 68. in the pound, and there 


might be a proſpect of more. If ſo, the plaintiff ought 


to reſort to the commiſſion, and to ſtand in the place of 
the original creditors: but, as againſt the defendants, he 
was clearly barred by the certificate. Upon this ground, 
the court ſeemed clearly, of opinion againſt theinew trial ; 
and that the certificate, though it was a diſcharge to the 


_ defendants as againſt the original obligees who had ſought 


relief under the commiſſon, yet was clearly no bar to the 


plaintiſt's demand, which accrued ſubſequent to the com- 


miſſion. But they ordered it to. ſtand over upon the 
ground of ſurpriſe. When it came on again this day, 
this latter ground ſeemed to be abandoned; and tlie firit 
only relied on. 3 fil be glues 30.) 
Mr. Dunning and Mr. Vilſen for the defendants. 
Mr. Fallace for the plaintiff. | U 235; 
Lord Mansfield. When this cauſe came on laſt term, 
the court gave an abſolute -opin.on upon this point, and 
diſpoſed of it; they only gave leave for the defendant to 
file an affidavit as to the matter of ſurpriſe that was ſug- 
geſted, and to argue it upon that ground if he. thought 
proper. But ſuppoſing the queſtion ſtill open, I conti- 
nue of the ſame opinion : And this caſe is not harder 


than every other caſe of a debt ariſing after bankruptcy 


upon a pre-exiſting ground. At the time of the bank- 
ruptcy, the detendants were not indebted to Taylor : He 
clearly, therefore, could not come in as a creditor under 
| | 7556 «14108 
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the commiſſion. |: He was not damnified at that time: 


And till damnified (which he could not be till he had 


been called upon and had paid) he could not bring an 
action. He did not pay till after the commiſſion iſſued. 
Conſequently, his whole damage and cauſe of action 
arole after the bankruptcy; and therefore could not be 


1777. 


TAYLOR 
verſus 


Mtiris & a'. 


diſcharged by the certificate. So the caſe ſtands as to the 


plaintiff. With reſpect to the money received by the 
original creditors: under the commiſſion, it is-a diſcharge 
of ſo much of the debt; and the ſurety is only liable for 
the remainder :' Conſequently he can recover no more 
againſt the defendants. But as to hat, he is a new cre- 


ditor, and therefore is not barred by the certificate. It 


ſeems . to me. an extremely clear caſe, and not different 


from any where the cauſe. of action, though it ariſes af- 


ter the bankruptcy, is founded on a pre-exiſting ground. 
Ajton, Willes, and Aſphurſt Juſtices, were of the fame” 

opinion. ee att | | 

| Per Cur. Rule for a new trial diſcharged. 


ERNEST / et. al verſus SCIACCALUGA. 


NAR. Dunning ſhewed cauſe againſt the defendant's 

1 being diſcharged out of cuſtody upon filing com- 
mon bail. He had been diſcharged under the inſolvent 
debtors act, 16 Geo. 3. c. 38. and afterwards held to 
ſpecial bail for a debt accruing ſubſequent to the 22d of Ja- 
nuary, 1776, viz. in May following. Mr. Dunning ad- 
mitted, that by /2&. 33. no perſon diſcharged under this 
act, could be arreſted for any debt contracted or growing 
due before the 22d of January, 1776. Eut the legiſlature, 
toreſeeing a caſe might happen, where a party might be 
indebted for a cauſe of action ſubſequent to that time, 
had by the next ſection (34+) exprelsly provided, that 
no priſoner ſhould be diſcharged of any debt ſubſeguent 
to the 22d of January, 1776: And if any priſoner 
e ſhould ſtand charged with debts previous, as well as 
** ſubſequent, to that day, the juſtices ſhould diſcharge 
* him as to the previous debts, and remand him for all 
* debts he ſhould ſtand charged with in cuſtody ſubſe- 
quent to the ſaid time.“ That here the debt, though 
incurred previous to the defendant's being diſcharged, 
was not contracted till long after the 22d of January; 
therefore, could not be diſcharged under this act: And 
conſequently, the defendant was rightly held to bail. 


Mr. 


Same day. 
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Me. Hnwarth contra, faid, the doubt in this caſe aroſe 


upon the 22d ſection of the ſtatute ; by which it was en- 


ExnzxsT & a acted. . that the creditors of any perſon diſcharged under 


ver ſus f 
Scracca- 
LUGA. 


<<, that act, may commence. any ſuit againſt ſuch priſo- 
e ner for the recovery of any ſum which ſhall be due 
cat the time of his N but ſhall not hold ſuch pri- 
<< ſoner to ſpecial bail.” That theſe words at the time 
« of his diſcharge” meant to include al debts due at that 
time; and therefore, this being confeſſedly a debt previ- 
ous to the defendant's diſcharge, the plaintiff, by the 
expreſs words of the act, was precluded from holding 
him to ſpecial bail. He therefore prayed the rule might 
be made abſolute. 979117 OPS 04 
Lord Mansfield. Nothing can be clearer than this 
caſe. The act does not mean to diſcharge any debt con- 
tracted after the 22d of January, 1776. The legiſlature 
has expreſsly drawn the line there. Here the debt, tho' 
contracted before the defendant's diſcharge, was ſubſe - 
quent to the 22d of Junuary : Clearly therefore he might 


be held to ſpecial bail. 


Alion Juſtice. It is plain, upon looking into the dif- 
ferent clauſes of the act, that the juſtices have no power 
to diſcharge from any debt due after the 22d of January. 
The words of the 33d - clauſe are, that no perſon ſhall 
«© be arreſted for any debt contracted before the 22d of 
„ Fanuary, 1776.“ The 41ſt clauſe makes it ſtil clearer: 
A man might be charged in cuſtody, but not in execu- 
tion. The act therefore, reciting” * that certain evils 
have ariſen from the future effects of debtors being 
made liable” provides, that ſuch future effects only 
of ſuch perſons as ate there particularly mentioned 
& {hall be liable to be taken in execution.” Another 
caſe might happen; a marr might not be charged at all, 
therefore, the 42d clauſe fays, if any action hall be 
cormenced after ſuch time you ſhall not impriſon the 
<< cebtor's perſon, nor proceed againſt any effects not 
<< mentioned in the antecedent clauſe.” All theſe clauſes 
clearly relate to debts previous to the 22d of January 
only. But here the debt accrued ſubſequent to that time. 
Therefore the rule muſt bediſcharged. © 3 

Milles Juſtice, On the laſt day of laſt term I had 
fome doubts, but now I am ſatisfied. - n 

Afphurf! Juſtice. I am of the ſame opinion. 

| Per Cur. Rule diſcharged. 
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CHAR T E R verſus JAN ES et al”. | Same day. 


J* HIS came before the court on a rule to ſhewy cauſe amaavit in 


why the defendants ſhould not be diſcharged upon 
filing common bail. They, had been held to bail in an 


trover, * that 
ce the defend-. 


action of rover upon an affidavit, in which the plaintiff poſſe 
ſwore, that the defendants (in number ten) had poſ- < themſelves 


<<. ſefſed themſelves of divers goods belonging to him the 
« plaintiff, and had refuſed to deliver them up; and that 
t they or ſome of them had converted and diſpoſed of them 


c to their own uſe. — Mr. Dunning who ſhewed cauſe © tiff, and 


< inſiſted, that if the latter words they or, ſome of them, 
Ec.“ were ſtruck out, the other part of the affidavit 


was ſufficient to hold the defendants to bail; it being po- them up; 
ſitively {worn that the goods were in their poſſeſſion, , and © and that 


that they had al refuſed to deliver them up- 


e they or ſore 


Mr. Mansfield and Mr. Morris in ſupport of the-rule « Y 
inſiſted, that converſion being the giſt of the action, the © werred and 


words they or ſame of them” were not ſufficiently preciſe © 
to hold the defendants to bail; and if not, the other words 


© of them to 


alone clearly were not ſufficient ; poſſeſſion and refuſal be- . uſe, is ſuf- 
ing only evidence of a convertion, Mr. Morris added, ficient to 
that ſuppoſing the other words would have been ſuſſicient hold to 


alone, yet being rendered uncertain by what followed, 
the whole was bad; and eited 4 Bur. 2126. Champion ver- 
ſus Gilbert, to that purpoſe. | OS 

Lord Mansfield. The only queſtion is; upon the par- 
ticular words of the affidavit. The plaintiff ſwears po- 
ſitively, that all the defendants have poſſeſſed themſelves 
of the goods, and that they have all refuſed to deliver 
them up: Which is of itſelf à converſion. They could 
not have refuſed to deliver the goods up, - unleſs they had 
been demanded; and if All the defendants did not refuſe 
to deliver them up, the plaintiff is perjured. The ſub- 
ſequent words . that they or ſome of them have converted 


are ſurpluſage. | 
i , eth Let the rule be diſcharged. 


«+ +,.24 * 
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Els was an information in nature of quo warrants 
1a gainſt the defendant ; to ſhew by what authority 


he exerciſed the office of alderman of the borough of 


Portſmauth. The defendant, by way of plea, ſet forth a 
charter made in the 13th year of Car. iſt: And that he 
Was duly elected under the charter. At the trial, the 
jury found a ſpecial verdict, the material facts of which 

were as follow : ** That by a charter made in the 13th 


5 year of Charles the 1ſt, the mayor, burgeſſes, and in- 


„ habitants of Poriſinouth were declared to be incorpo- 
rated by the name of the mayor, aldermen, and bur- 


* geſſes of the ſaid borough, and were to conſiſt of 'a 
* mayor, twelve aldermen, &. That after nominat- 


ing the firſt mayor and twelve aldermen, the charter 


Tlection of 
the mayor, 


e provided for the future election of the mayor and alder- 
men as follows: That the mayor, aldermen, and bur- 
geſſes for the time being, or the greater part of them, 

s from time to time, may, and ſhall have power and au- 


< thority yearly, on every Monday ſevennight before the 
1c feaſt of St. Michael the Archangel, to aſſemble them- 


© «ſelves together or the greater part of them at the Guild- 


KieRion of 
the aldermen. 


© hall, Ec. and to continue there till they, or the greater 


« part of them then and there aſſembſed, ſhall name 
tc and elect one of the aldermen of the borough, &c. 
ce to be mayor of the faid borough.” —< That if at any 
<« time it ſhould ſo happen that any one or more of the 
% aldermen of the ſaid borough for the time being ſhould 
© die or be removed, that then and ſo often it ſhould be 


_ &. lawful for the mayor and the re of the aldermen for 


ic the time being, or the greater part of them, to elect or 


& prefer one or more others of the burgeſſes of the ſaid 


4 borough for the time being to be an alderman, or al- 
4% dermen, of the ſaid borough, Sc.“ The ſpecial 
verdict then ſtated, that from the time of  prant- 
ing and acceptance of the faid charter, whenſoever it 
has happened that any alderman hath died or been 
removed, the mayor and all the other aldermen, or 
the major part of them, have afſembled themſelves 

together, Sc. and have concurred, and have uſed and 
been accuſtomed to concur, in ſuch election. That on 
the 7 of May, 1755, there was only a mayor, vix. Pbi- 
lip Varlo, and five aldermen, viz. Sir Edward Hawke, 


| John Carter, Edward Linzee, T. White, and W. White, 
und no more; the ſeven remaining offices being 


vacant 
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vacant by death. That on the ſaid 3d of May, 1775, 
Philth Park, John Carter, Edward Linzec, T. White, 
and W. I/hite, (the ſaid Sir Edward Hawke being ab- 

ſent and reſiding without the reach of ſummons) aſſem- 

| bled themſelves at the Guildhall for the purpoſe of electing 
ſeven. burgeſſes to fill up the vacancies. That previous 

to any election being had, J. Carter, T. White, and W. 

bite, proteſted againſt the meeting. That Varlo the 
mayor called on Carter and the two Whites to nominate 
proper perſons to fill up the vacancies, which they then 
omitted to do; that thereupon Varlo, the mayor and E. 
e delivered in a liſt of ſeven perſons, of which the 

defendant Monday, who was duly qualified, was one: 
That two, viz. Varlo the mayor, and Linzce one of the 


aldermen ſo met, elected theſe ſeven : But that the other 


three aldermen, wiz. Carter and the two Mpites, pro- 
teſted and voted againſt them. That Monday was placed 
firſt on the liſt, as being the propereſt perſon. to be ſenior 
alderman. _ That then Carter and the two //hites de- 
livered. in a liſt of ſeven other burgeſſes; upon which 
Varh and Linzee made an objeQion to three of them, 
for not having taken the Sacrament z. and to three others, 
for non-re/idence ; both which grounds of objection were 
known to Carter and the two J/httes at the time of the 
election. That in other reſpects the above fix perſons 
were all duly qualified ; and that Goodwin, who was the 
ſeventh, was qualified in every reſpe&t whatſoever. Six 
iſſues were taken on the plea: The queſtion on the ſpe- 
cial verdict aroſe upon the fourth and fixth ; the other 

four were found for the defendant. TIE | 
Mr. Serjeant Greſe for the plaintiff, after ſtating the 
ſpecial verdict as above, argued as follows: The queſtion 
is, Whether the defendant. Monday was duly elected“ 
That queſtion depends upon the conſtruction of the 
charter; whether the words the greater part 2 them, 
in the proviſion relative to the election of aldermen, 
means a majority of the mayor and aldermen then in being, 
or a majority 5 thoſe preſent at the time of election. I 
ſhall contend they mean a concurrent majority of the then 
exiſting body of mayor and aldermen. If I am right in 
this conſtruction, there is an end of the queſtion ; for it 
appears by the ſpecial verdict, that the defendant was 
not choſen by a majority of the exiting body. But ſup- 
poſing the 3 ſhould be (as contended on the 
other ſide), that a majority of the mayor and aldermen 
Preſent may elect; ſtill I ſay, the defendant was not duly 
elected. iſt. The election mult, be by a concurrent ma- 
Jority of the then exiſting body. The words of the 
Wh e charter 

/ 


* 


REx 
ver ſus 
MonDAY. 
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$597. charter are, major pars eorum.“ Theſe words have 
| : been differently conſtrued in different charters. They 
Rxx may, from the neceſſary conſtruction / of fome charters, 
10 "ap I. applied to an indeſinite body, mean a majority of thoſe pre- 
ent; as applied to a definite body, a majority of the exiſting 
body at that time. But here, ſay, from the neceſſary 
conſtruction of the words of the chatter, ſupported by 
conſtant uſage, the majority of the exz/ting body of mayor 
and aldermen muſt concur in the election of an atderman. 
This is apparent, 1 from the direction relative to the 
election of the mayor. The corporation is to conſiſt of a 
mayor, twelve aldermen, and an indefinite number of 
burgeſſes. The mayor is to be choſen by the indefinite 
number of mayor, aldermen, and burgeſſes; and for 
this purpoſe the charter directs, © that the mayor, alder- 

«< men, and hurgeſſes, or the greater part of them, ſhall 

& have power and authority to g eEmble themſelves, or the 
greater part of them, at the Gutldball, on a certain day, 

< and to continue there, till hey, or the greater part of 

„ them, there then gſſambed, ſhall name and ele& one 
of the aldermen to be mayer. So that, where the 
charter intended the election ſhould be by the majority of 
thoſe aſſembled, it has directed \t in'exprefs terms. But 

in the clauſe which preſcribes the mode of electing the 
aldermen, the direction is, „that the whole 'extfting 
«© body or the major part of them ſhall elect.“' The 
difference therefore is preciſely marked; and the inference 
from it is deciſive. For if the charter had intended that 
both elections ſhould be by the majority of theſe aſſembled, 

it would have made uſe of the fame words in both cafes. 

1 agree, if the v/age had been the other way, it might 
have afforded a ground for the court to favour the con- 
ſtruction Which the defendant contends for: But here it 

is expreſsly found, that ever ſince the acceptance of the 
charter, the uſage has conſtantly been, for the majority 

of the mayor and aldermen for the time being, to con- 
cur in the election of an alderman. Beſides, this is a 
corporation! by preſeription: So that the charter may 
have been accepted in part, and rejected in part: And if 
fo, this uſage may have been anterior even to the charter. 
Therefore, ſuppoſing it not to be evident eg the face 
of the charter itſelf, that the major part of the exiſting 
body of mayor and aldermen ought to concur, the »/ags 
puts it beyond à doubt, that they mu/? concur.” If F am 
right in this part of the caſe; there is an end of the queſtion. 
But 2h, ſuppoſing the election may be by a majority of the 
greater part of the ex;/ting body then preſent, it is gon ue 
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tended on the other fide that the defendant Monday was 
elected by more than wo. Now there were five mem- 
bers preſent, Therefore, even in that way of ſtating 
it, the defendant clearly had not a majority. But to 
this it will be uifovtel” 

invalidate the election by the tba, but by voting for 
ſome other perſons who were eligible. In reply, I ſay, 
they did: For they voted for a liſt of ſeven, of which 
the defendant was not one. I am aware that as to three 
of theſe ſeven it will be objected, that the votes in their 
fayour were thrown away, becauſe they were non- reſident, 
and the electors appriſed of the fact at the time. As ta 
that, reſidence previous to a perſan's being elected alder- 
man is not required by the charter. The aldermen are 
to be elected out of the burgeſſes : And when elected 
aldermen, the charter directs that they ſhall be reſident, 


under certain penalties and fines impoſed. But as bur- 


zeſſes, previous to their becoming aldermen, they are 
under no obligation whatever to reſide : Conſequently, 
abſence can be no diſqualification. The next objection 

made to this liſt is, that She others had not received the 
facrament within'a twelye-month preceding the election; 
and that the electors were likewiſe appriſed of this fact. 
But I ſubmit that by the ſtat. 5 Geb. I, c. 6. ef. 3. it 
is plain, the election is voidable only, on that account, 
and not void: For by the words of that act it is pro- 
vided, that if the party be not removed, or a proſecu- 
tion commenced within ſix months, no incupacity or diſs 
* ability ſhall be incurred And fo it was expreſsly de- 
cided in Crawford v. Powell, 2 Bur. 1016. If the elee- 
tion is only voidable, theſe perſons had certainly an in- 
chaate right, which might afterwards be perfected. Moſt 


clearly therefore, the defendant could not be elected at 


that time; becauſe no man can be elected de bene e. 
But 3aly, allowing for a moment that the fx perſons ob- 
jected to were ineligible, the /zventh,' whoſe name is 
Goedwin, ſtands unobjeffed to: His election therefore 
was indiſputably good. If ſo, how is it poſſible that 
any one of the /zve perſons propofed and voted for by 
the 7wo only, can be faid to be duly elected? For they 
were all voted for uno flats ; not ſeparately, and diſtinEt- 
Y, one after the other; but together and at one and the 
ame time. Who then ſhall ſay which of the ſeven; 
ſhall be excluded, or ich fix ſhall” be elected with 
Goodwin ? It is impofſible ſuch an election can be good. 
Again, taking it that three only out of the i objected 
to by the other fide were ineligible, there muſt be for 
excluded from their liſt ; which would make the _— 

. 97 2 ty. 


1/?, that the three could not 
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dity the greater. There could have been no means of 
deciding who ſhould be excluded, or who ſhould re- 
main elected, but by ſetting them all up again, which 
was not done. Therefore upon either conſtruction of 
the charter, whether the words major pars eorum be 
interpreted to mean the majority of the exiſting body, 


or the greater part of the members preſent, the deſen- 


of the verdict, that they knew of the incapacity of the 


dant clearly was not duly elected. 

Mr. Buller contra for the defendant, As to the uſage, 
no ſuch uſage was ever ſtated in a ſpecial verdict before, 
nor can it have any thing to do with the conſtruction of 
the charter. It only proves that the corporation hitherto 
have always acted for the beſt, and been unanimous in 
the choice of the perſons elected. In the preſent caſe, 
three of the members have endeavoured to obſtruct the 
election. They were called upon to nominate proper 
perſons, which they _ refuſed to do: Upon this, the 
tus other members preſent nominate a liſt of ſeven, and 
proceed to election. Inſtead of voting, the three proteſt 
both againſt the election and the elected. But it is ſet- 


tled that the mere diſſeænt of the majority, will not invali- 


date an election by the minority, unleſs they vote for 
ſomebody elſe. The ſpecial yerdict ſtates, that they did 
vote for other perſons. But I ſhall contend that theſe 
perſons, were to their knowledge incapagitated at the 
time. The queſtion therefore is, Whether the three 
could by ſuch conduct preyent the ta from filling up 
the vacancies with proper and eligible perſons? _ 
Much argument has been made upon the conſtruc- 
tion of the words major pars corum. With reſpect 
to that, the firſt thing to be inquired into is, Whether 
there was a legal. aſſembly? Now, I admit that by the 
charter the majority of the exiſting body muſt meet ; 
and here all but one met. The aſſembly therefore was 
legally conſtituted, If ſo, it is ſettled, that the majo- 
rity of the body, legally met, have a- right to elec. 
This reduces the caſe to the fact of the election itſelf. 
But fir, as to this heing a borough by preſcription; it is 
not ſo ſtated in the ſpecial verdict, nor is the aſſertion 
warranted in fact. But if it were, a corporation cannot 
accept a charter. in part and reject it in part ; but muſt 
receive or refuſe it in 01% And ſoit was expreſsly de- 
cided in the caſe of Yarmouth. The queſtion then is, 
Whether the three could, by the proceedings ſtated in 
the ſpecial verdict, prevent the other 7ws from filling up 
the vacancies.? I ſhall prove from a variety of authori- 
ties that they could not. aſt, It is clear upon the face 
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fix ; and that they were non-reſidents ; diſſenters, and 1777. 


had not taten the ſacrament. With reſpe& to the non- re- 
ſidents it has been aſked, how it appears by the charter 
that non-reſfidence is a diſqualification ? I anſwer, that 
though the charter does not expreſsly provide that 
every burgeſs ſha!l reſide, it does not follow that 
every burgeſs is to abſent himſelf from the borough. 
There 5 i be ſufficient who do reſide, and they 
are the perſons Who ought to be choſen. As to the al- 
ermen, the charter and all the circumſtances ſhew that 
they muſt be reſident. If the mayor is ill, one of the al- 
dermen muſt act as his deputy : They are the judges of 
record, they are to hold the courts, We. in ſhort, they 
are to perform various requiſites, all which ſhew they 
muſt relide. And by law they ought to do fo. In 4 
Med. 36 it is laid down, that every alderman ought 
to be a citizen and inhabitant of the city where he is an 
alderman :”* and in Comb. 197. S. C. Eyre Juſtice ſays, 
& reſidence is incident to the duty and place of an al- 


derman.” Cartbeu 227. Vaughan v. Lewis, S. P. If ſo, 


non-xefidence is a cauſe for not admitting an abſentee to 
be alderman : For in 5 Co. 58. it is laid down, „that 
« whatever is ſufficient cauſe to deprive an incumbent is 


* 


& a good cauſe to refuſe him? 15 
As to the three who had omitted to take the ſacrament, 
the ſtat. 13 Car. 2. c. 12. expreſsly enacts, That no. 
& perſon ſhall be choſen who bas not received the ſa- 
« .crament within a twelvemonth preceding the elec- 
tion; and in default of doing ſo, the election ſhall be 
void.“ And ſoit was determined in Harriſam verſus 
Evans,* 5th July, 1703; - | 
'That was an action of debt on a bye - law hrought by 
the chamherlain of London, againſt the defendant for not 
accepting the office of ſheriff, The defendant, by way 
of plea ſtated, that he was a difſenter, from the church of 
England, and had always attended the adminiſtration of 
the ſacrament according to the forms of his own reli- 
gion, and that he could not in 0 receive it ac- 
cCording to the rites of the church ef England. The queſ- 
tion was, whether he was liable to the penalty of the 
bye- law or could ſerve the office? Lord Chief Juſtice. 
MWilmot in delivering the judgment ſaid, The. ſtat. 13 
© Car. 2. c. 12. is not only addreſſed. to the elected, and- 
* a prohibition upon them, but a prohibition, laid down 
* to the electors, if they have notice: The legiſlature. 
* has commanded them not to chuſe a non-contormiſt, 


* See a ſhort ſtate of this caſe, ſupra, 393+, . 4 4} 
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<6. becauſe he ought not to be truſted. And Evan, by 
c refuſing to take the ſacrament, has negatived the elec- 
« tion.” Both the ftatute, therefore, and authorities 
ſay the election is void : Conſequently with reſpect to any 
legal effect or operation, it is as if there had been na 
election. But it is faid, this objeQion is aided by the 
ſat, Geo. 1. c. 6. ſe. 3. and the election by that act is 
rendered widable only, and not void. That ſtatute how- 
ever has no relation to the preſent caſe : It applies only 
to perſons who are in actual poſſeſſion of the office, and 
was made to quiet ſuch poſſeſſion, if no legal remedy 
was purſued within a certain time: And upon that 
ground it was that the caſe of Crawford verſus Powell 
was decided. But theſe perfons never were in poſſeſſion 
of the office: The objection was made at the time of 
the election; therefore the ſtat. 5 Geo. 1. c. 6. could 

not vary the operation of the ſtat. 13 Car. 2. And. ſo 
. Lord Chief Juſtice Wilmot ſaid in Hurriſen verſus, 


Vans. | 


If the fx were di/qualified, and the corporation were 
previouſly appriſed of their incapacity, the only remain- 
ing queſtion is, whether the two had a, power to elect, 
and whether the'perfons choſen by them were duly elect- 
ed? Itis'aſked, which fix of the other liſt ſhall be ſaid 
to be duly elected with Coodtbin? As to that, when there 
are ſix vacancies, arid ſix candidates propoſed, and each 
candidate is choſen to fill the vacancy that correſponds 


to the order in which he ſtands upon the liſt, it is the 
fame thing as if each had been elected ſeparately. The 
ſpecial verdict ſtates © that Monday ſtood 1056 upon the 
liſt, as being the propereſt perſon to fill the oſſice of ſe- 
mor alderman.”” If therefore I. can ſhew, either from 
principles or authority, that the zwo who voted for him 
Had a power to elect, there can be no doubt of his, be- 
ing duly elected. Two requiſites are neceſſary to make 
2 good election. 1. A capacity in the electors. 2. HM ca- 
paeity in the elected And unlefs both concur the election 
is a nullity. With reſpect to the capacity of the 
Aectors, their right is this: They cannot fay there 

mall be 10 election; but they are to elect; therefore, 
though they may vote and prefer one to fill an office, 
they cannot ſay” that ſuch a ape, ſhall net be pre- 
ferred; or, by merely ſaying, © 1/7 diſſent to every 


<« one propoſed,” prevent any election at all. T heit 
right conſiſts in an affirmative, not a negative declara- 
tion. Conſequently there is no effeCtual means of 
voting again/? one man, but by voting for anather ; and 
even then, if ſuch other perſon be unqualified, and the elec- 
for has notice of his incapacity, his vote will be thrown 
> 3 £ 7 ö 5 away. 
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away. The firſt cafe upon this point, is Regina verſus 
Boſcawen. Paſch. 13 Ann. B. R. There ten voted for 
Rzberts, who was a qualified perſon, and ten for the de- 
fendant,' who was incapacitated on account of non- inha- 
bitancy. Lord Chief Juſtice Farter and the whole court 
held,“ that the votes given for the latter were thrown 
* away, and Roberts duly elected.“ That was the cafe 
of an equal number : But a minority does not vary it. For 
in Rex v. I/ithers, Paſch. 8 Geo. 2. B. R. Fus voters 
out of eleven, voted for the; defendant upon a ſingle va- 
cancy of a burgeſs for the borough of J/2/bury : Six 
others vated for : perfons j2:ntly : And the court held, 
that the double votes were abſolutely thrown away. 80 
in Taylor verſus mayor of Bath. Mich. 15 Geo. 2. B. R. 
Tiweuty- eight electors being aſſembled, 14 voted for A. 13 
for B. and one for C. A. who had the 14 votes was un- 
qualified, and his incapacity known to the eleQors at the 
time. Tee Chief Juſtice, in his direction to the 
jury faid, that the votes given to 4. with notice of his 


incapacity, were thrown away. It afterwards came be- 


fore the court, when Lee, Chief Juſtice, compared it to 
the cafe of voting for a dead man, and held, that B. who 
had the 13 votes was duly elected: And Page Juſtice 
faid, . That in ſuch a caſe a minority of twp only would 
« have been ſufficient to elect the other candidate.“ The 
ſame doctrinę is laid down in Ollainct verſus e 6 
2 Bur. 1017. Here it is expreſsly found, that the 7hres, 
knew of the incapacity of the fx perfons now objected 
to; therefore, their votes as to them are entirely thrown 
away. If ſo, the right of election being in the majority 
of the mayor and aldermen fer the tine being, and ſuch 
majority having met, the aſſembly was duly conſtituted; 
and the election of the defendant, though by a minority, 
was clearly a good election. ee 
Lord Mansfield. Is there any cafe where the charter 
has directed the election tõ he by the majority of the bo- 
dy, in which it has been held that a leſs number tlran à 
majority of the whole corporate body can ele? For in- 
ſtance, fuppofe the corporate body conſiſted of twelve; 
and two were dead. ls there any inſtance where the char- 
ter has fald the election fhall' be by a majority of the 
ody; in which it has been held that fix, which are 2 
majority of the remaining fen, were ſufficient to elect? 
: big noe In the caſe of Rex verfus Rzeſe, and Rex 
verſus 


Netuſbam, commen council man of Carmarthen®, * Patch, 1775, 
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it was clearly underſtood that if the major part of the 
corporation had been dead, it would have been in fact diſ- 
ſolved, or at leaſt thoſe: who ſurvived could not have al- 
ſembled for the purpoſe of an election. But here the 
words ſeem to confine it to a majority of the members for 
the time bang. x | 
Lord Mansfield. The general queſtion is, Whether 
the defendant Monday was duly elected an Alderman ? 
That depends upon two particular queſtions : 1ſt, Whe- 
ther the aſſembly was. duly, conſtituted according to the 


directions of the charter, for the purpoſe of an election. 


—2dly, If it were, Whether the body ſo aſſembled have 
proceeded duly and regularly to the election of the de- 


fendant. As to the jir/, it has been argued on both 


lides, that a majority of the mayor and aldermen for the 
time being, are ſufficient to conſtitute the aſſembly ; though 
they do not make a majority of the whole corporate body 
appointed by the charter. Therefore I will not ſtart a 
point not agitated at the bar, when the conſequences 


might tend to a diffolution of the corporation. I will 


take it for granted, that a majority of the mayor and al- 
dermen for the time being, was ſufficient to conſtitute the 
corporate aſſembly: And the fact found by the fpecial 
verdict is, that the majority of thoſe in being did 
meet. When the aſſembly are duly met, I take it to be 
clear law, that the corporate act may be done by the ma- 
jority of thoſe who have once regularly conſtituted the 
meeting. The remaining queſtion is, Whether the de- 
fendant was duly choſen by a majority of the perſons ſo. 
I RM: : WE 

There are different kinds of elections: Elections of 
members of parliament, verderors, corporators, Ic. and 
different queſtions may ariſe out of each. Therefore, 
they muſt not be confounded together: And the preſent 
caſe muſt ſtand upon its own circumſtances. Upon the 
election of a member of parliament or a verderor, where 
the electors muſt proceed to an election, becauſe they can- 
not ſtop for that day, or defer to another, time, there 
muſt be a candidate or candidates: And in that cafe, there 
is no way of defeating the election of one candidate pro- 
poſed, but by voting for another. But in the buſineſs of 
corporations, it is a different thing. 55 

This is a motion in the ſhape and under the name of a 
propoſal made to the body, by the mayor, who is the pre- 
ſiding officer, with the concurrence of one of the alder- 
men. But the eſſential part is, that it is made by the 
mayer, and he propoſes ſeven perſons together in one liſt 


to fill up ſeven vacancies. The queſtion put, upon 2 
; even 
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ſeven perſons ſo propoſed, is not, which of them ſhall be 1777. 
elected aldermen, but whether the ſeven ſhall be alder- ———— 
men ? The only anſwer to be given to ſuch. a queſtion is, Res 
yes, or no. Suppoſe he had put it upon an individual. 8 
I propoſe J. S. Is it your pleaſure that F. S. ſhall be wh 
« choſen alderman ?” The anſwer. muſt have been, yes 

or no. It is not a queftion 2v4:ch of. 209 candidates ſhall 

be preferred: but whether theſe ſeven perſons ſo propo- 

ſed ſhould be choſen. Upon that motion there is a ma- 

jority againſt them both in ſubſlance and form. That 

makes an end of the whole, and renders it unneceſiary 

to go into the reſt of the caſe, But I will juſt obſerve 

upon it, What ſort of an election is this, where the 

mayor propoſes ſever perſons at once? "The electors 

might be inclined to vote for one, two, or three of them, 

and againſt the others; therefore they ought to have been 


put up in a regular way and polled for, oe by one, and 
yes or no ſaid to the propoſal of each reſpectively. Such i 
a complicated caſe never exiſted before. And what have ia 
the majority in fact done? They hare voted for ene, wh i 
is clearly well qualified, .and duly choſen, So indeed i 


are three more to whom in fact there was no ſolid ob- 
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A bend for 
payment of 
un arnuity for 
a term of 
years is with- 
in the ſtat, 

7 Geo. 1, 

c. 21.—And 


o are ALL 


lends, bills, 
rotes, and 
other perſenal 
ſecurtties pàay- 
able at a fu- 
ture day cer- 
gin, though 
wet given by 
the bankrupt 
for goods fold 


and delivered 
to him in tile 


conrie of his 
trac, 


the expiration of ſix months. The object of the act was 
to leſſen the rigour of the ſtat. 13 Car. 2. made in warm 
er times; and that has gone a great way. Upon the 


whole, my opinion is, that the election of the defendant 


cannot be ſupported. For there are clearly four of the 
other liſt duly elected. His poſſeſſion therefore is both 
againſt their right, and againſt the opinion of the majority. 

I think it neceſſary to obſerve, upon one thing more, 
which I took notice of when this matter came on before: 
Though this is a borough cauſe, and a litigation with a 
view to the election of repreſentatives for the borough, 
there ſhould be a little conſcience, for decency's ſake. 
But in order to load the parties with expence, this mon- 
ftrous ſpecial verdict has been made up, and the whole 
charter ſet out from the beginning to end. Upon a for- 
mer occaſion a volume of unneceſſary affidavits were made 
with the fame. view. Therefore I order it to be referred 
to the Maſter to report the expence bf the impertinent and 
unneceffary prolixity. of the matter contained in this ſne- 
cial verdict. | | ; 
The three other Judges concurred, 

fig Per Cur, Judgment po rege. 


Parrisox verſus BANKES, 


"F: HIS was an action of debt upon bond dated the 
35th of May, 1770, conditioned for the payment 
of an annuity. The defendant pleaded bankruptcy. Up- 
on the bond being produced in evidence, the condition 
recited a leaſe for term of years, commencing in the year 
1761, from the biſhop of Carlif to Hole and others, 
which by aſſignment veſted in the plaintiff's teſtator. 
The plaintiff's teſtator aſſigned this leaſe to the defendant 
for an annuity, and the condition of the bond was for 


the regular payment of the anauity during the reſidue of 


the term, and for the performance of covenants. At 
tlie trial it was proved that the leaſe had been ſurrendered 
to the biſhop, ſo that the bonds ſtood merely as a ſecu- 
rity for payment of the annuity. At the time of the act 
of bankruptcy and the commiſſion iſſued, the n was 
not forfeited, the annuity having been regularly paid up, 
to that time, A verdict was given for the plaintiff, ſubject 
to the opinion of the court on this queſtion : Whether this 
were A 3 within the ſtat. 7 Geo. 1. c. 31. all the pay- 
ments being fixed at certain periods; though the bond itſelf 


was 


7 
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was not given for goods ſold and delivered, or for a debt 
contracted in the courſe of trade.— This caſe came on to 
be argued on We % November 20th, in Michaelmas 
term laſt, when Mr. Wallace, on the part of the plaintiff, 
mentioned the caſe of Swaine verſus De Mattoes in 2 Str. 
1211. But that caſe appeared ſtrongly againſt him, and 
it being ſuggeſted on the other ſide, that the Court ef 
Common Pleas had ſeveral times recogniſed it as an autho- 
rity, Mr. Wallace gave the queſtion up, and the court 
accordingly ordered judgment to be entered for the de- 
fendant. But the next day Lord Mansfield ſaid, Mr. 
Wallace had been ſurpriſed by the above aſſertion: For 
enquiry had been made of the judges of the Common Pleas, 
and ſo far from recognizing the caſe in Strange to be law, 
they were rather of opinion it was not law. The court 
therefore ordered the caſe to ſtand in the paper for argu- 
ment this term upon the queſtion, whether {ch a bond 
was within the ſtat. 7 Geo. I. c. 31. 

Mr. Chambre for the plaintiff argued, that the ſtatute 
could not extend to any other caſes than thoſe parti- 
cularly recited in the preamble; viz. << Securities for the 
„ fale of goods and merchandize.” That this was ma- 
nifeſt not only from the words of the preamble, but from 
the enacting clauſe. Iſt, The words of the preamble re- 
cited no other ſecurities. 2dly, The only inconventence 
mentioned in the preamble, was the inconvenience ariſing 
from the“ bankruptcy of the buyer of ſuch goods. No- 
thing therefore could more expreisly contine it to the caſe 
of debts contracted in the courſe of trade, than the pre- 
amble did. The only remaining queſtion was, whether 
the proviſions of the enacting clauſe extended further. As 
to that, the words „ for the remedy whereof, could 
be referable only to the miſchief before recited. It was 
true, the expreſſion “ all and every perſon and perſons 
% who haye given credit, in a general unqualified ſenſe, 
were applicable to every common lender of money ; but 
here the ſubſequent words * on ſuch ſecurities as afere- 
*© ſaid,” plainly ſhewed, the legiſlature meant ſuch per- 
ons and ſuch ſecurities only as the preamble had before 
particularly ſpecified. It would perhaps be contended 
that the words, . ſuch ſecurities” were referable only to 
the form of the ſecurities. enumerated in the preamble, 
v. © bills, bonds, and promiſſory. notes:“ But by 
What rule of conſtruction could they be made applicable 
to the farm and not to the ſubſtance before deſcribed; vix. 
for goods ſold upon credit. According to ſuch. a conſtrue: 
tion, if the yendor were to take a covenant to pay the mo- 
ney at a future day, inſtead of a bond, &c. he could not 
be admitted to prove hie debt under the commiſſion. He 

added, 
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added that this was not the only ſtatute in which the le- 
giſlature, meaning to remedy inconveniences in trade, 
had confined the remedy entirely and excluſively to fuch 
inconveniencies only: And inſtanced the ſtat. 19 Ges. 2. 
c. 32. As to the caſe of Swaine verſus De Mattos, 2 
Str. 1211. it was only a ni/tprius caſe, and the note itſelf 
extremely ſhort; therefore, entitled to very little weight, 
againſt the plain import and meaning of the ſtatute. 

Mr. Wood for the defendant contra contended, that 
this being a remedial law, rhe words of the enacting clauſe 
could not be reſtrained by the preamble. That they 
were general, viz. „ all and every perſon or perſons ;” 
(not, merchants and traders only) “ who have or ſhall 
« give credit on ſuch ſecurities as aforeſaid to any perſon 


<<. who ſhall become bankrupt, upon a good and valuable 
< conſideration bona fide, tor any ſum or ſums of money, or 


other matter or thing.” Nothing can be more general: 
And they are a deſcription of the confideration, not of the 
form of the ſecurity. The intention of the legiſlature 
was only to put debts payable in future upon a day cer- 
tain, on the ſame foot as debts actually become due; 
whether ſuch debts were or were not contracted for goods 
ſold or in the courſe of trade. In T#lly verſus Spores, 2 
Lord Raym. 1546. the only ground of deciſion was that 


the debt was a contingent debt; and the court took no 


notice of its being for a matter out of trade; viz. upon a 
marriage bend; which would alone have been ſufficient, 
if this were a good objection. But it clearly is not. The 
ſtat. 5 Geo. 2. c. 30. 82 22. meaning to extend the 
benefit of the ſtat. ) Geo. 1. c. 31. ſtill further, by al- 
lowing the creditors there deſcribed to become petitioning 
creditors, in reciting it, uſes the words of the enacting 
clauſe, **' perſons taking ſecurity for their money,” in pre- 
terence to thoſe of the preamble. In Viner's abridement, 
ur. Creditor and bankrupt, p. 72. Ex parte Fefferies, 
rhe court decided upon the debt being contingent; not be- 
cauſe it aroſe upon marriage articles, and therefore out of 
trade. Swaine v. De Mattos is in point, and, though a 
ni prius caſe, was recognized in Goddard verſus Vander- 
heyden, 3 Wilſ. 271. here is great reaſon why the ſta- 
tute ſhould extend to all juſt and meritorious creditors. 
The ſpirit and general principle of the bankrupt laws is 
to put them all upon a level: The conſtruction in contin- 
gent caſes has been, to make no queſtion whether the debt 


did or did not ariſe in trade; but ſimply to enquire whe- 


ther it were contingent or not: and the praftice by the 
5 W 5 commiſſioners 
Nein E 2 


2 


Hilary Term 17 Geo. 3. B. K. x43 


commiſſioners has been to admit all debts payable at a 1777. 

future day certain, without any diſtinction as to the con- 

ſideration, provided it were valuable and bond fide. There- Prison 

fore he prayed judgment for the defendant. = 
Lord Mansfield. I am very clear. Firſt, here is a * 

conſtruction by the ſtat. 5 Geo. 2. c. 30. ſect. 22. which, 

without conceiving a doubt, takes it for granted, that the 

ſtat. 7 Geo. I. c. 31. is not merely confined to ſecurities 

for goods ſold and delivered in the courſe of trade, but that 

it extends generally to all perſonal ſecurities for a valuable 

confideration, where the time of payment is certain, tho” 

poſtponed to a future day: And it corrects the blunder 

in the preamble of the ſtat. 7 Geo. 1. which, after ſpeci- i 

fying particular ſecurities, adds, “ or other perſons. ſe- 1 

e curities, which clearly ſhould have been “other nl 

«© perſonal ſecurities.” A few years after, Lord Chief | 

Juſtice Lee, in the caſe of Swaine v. De Mattos*, at mfp Trin. 17 

prius, looked upon it as a general propoſition and a ſettled * * 

point. Theſe alone are ſtrong grounds for extending itt 

to all ſecurities. But to conſider it upon the conſtruction 

of the act itſelf. The preamble is certainly ſpecial and 

particular: Therefore, without expreſs words in the en- 

acting part, the operation of it muſt be confined to the 

preamble, But there are a variety af caſes, where it has 

been determined that ſtrong words in the enacting part 

of a ſtatute may extend it beyond the preamble. Here, 

there are expreſs wards in the enaFing part which are 

more large than the | preamble. The preamble ſays the 

conſideration muſt be goods: ſold upon truſt by merchants 

« or traders. The enacting part ſays © all perſons 

ho ſhall give credit on ſuch ſecurities as aforelaid, | 

upon a good and valuable conſideration bond fide, for any | _ 

«© ſum or ſums of money, or other matter or thing whatſo-, 4 

ever.“ The. words ſuch ſecurities? are only refer- 

able to the ſecurities before particularly mentioned, and 

in which the day of payment is certain, though not yet, 

come, If the wards were leſs general than they are, A 

their meaning is fully explained by the. ſtat. 5 Geo. 2. c. 1 
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30. ſect. 22. and the opinion of Lee. Chief Juſtice at niſi 
Prius. The conſtant. practice too of the commiſſioners is 
very material. Therefore I am well ſatisfied the act ex- 
tends to all perſonal. ſecurities for money or ether valuable | 
thing where the day of payment is certain, though not | 
yet come. 6. n bolt Se nt | 
_ H/tox; Juſtice, \ This being an explanatory law, it does. | 
ſeem̃ as if the ſtatute meant only to provide in future, | 
that. ſuch perſons and Juch ſecurities as are mentioned in if 
the pream » Might be admitted under the commiſhon. 9 


But | 
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- Same day. 


A bankrupt 
after a com- 
miſſion of 
bankruptcy 


due before | 
the bank- 


for which 
the creditor 
agrees to ac- 
cept no divi- 
dend, or be- 
netit under 
the commiſ- 
fion, make 
ſuch creditor 
a ſatis faction 
in part or for 
the whole of 
his debt, by 
a neto under- 
taking or a- 
greement.— 
And aſjump- 
fit will lie 
upon ſuch 
new promiſe 
or undertak- 
ing. 


ſued out, may 
in conſidera- 
tion of a debt 


ruptcy, and 


"But the enacting part goes a little further-:-Since that; 


the eonſtruction put upon it by the ſtat, 5 Gra. 21 r. 30. 


PaTTISoNW ekt. 22. followed by the: opinion of Lord Chief Juſtice 


Lee, and the'icottitant practice of the commiſſioners, 

makes it yery ſtrong. 118 1 Nin 13:4. 

Der Cur. Judgment for defendant. 
ö i nn il 1 /i rl 44812 3374. 7% 
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FFlHIS was an action on a promiſſory note bearing 
date the 11th February, 1775, Payable to one Fo- 
ſeph Trueman (the plaintiff's brother) three months after 
date for 67 I. and indorſed by him to the plaintiff. . 
Ide declaration contained other counts for goods ſold, 
money had and received; and on an account ſtated.— 
Ihe defendant pleaded, iſt, Non aſſumpſit. adly, That 


on the 19th 7anuary, 1775, he became bankrupt, and 


that the debt for which the ſaid note was given was due 
* to the plaintiff before ſuch time as he tlie defendant 
became bankrupt; and that the note was given to Foſeph 
«' Trueman for the ule of, and for fecuring to the ſaid 
<«' plaintiff his debt / due.” The eauſe was tried before 
Lord Mansfield at the fittings after Michaelmas term, 
1776, when the jury found a verdi@ for the plaintiff, 
damages, 721: 12's. cofts 40s. ſubject to the opinion 
of the court upon a ſpecial caſe, ſtating the anſwer of the 
plaintiff in this action, to à bill filed againſt him in the 
Exchequer by the prefent defendant for a diſcovery of the 
confideration of the note; the fubſtance of which was as 
follows: That on the 15th of December, 1774, the de- 
fendant Fenton purchaſed a quantity of linen of ihe plain- 
tiff Trueman : and it being uſual to abate 5 I; cent. 
to perſons of the defendant's trade, the price, after ſuch 

abatement made, amounted to 120 l. 18 s,— That at the 

time of the ſale it was agreed, that one half of the pur- 
chaſe money fnould be paid ar the end of fx weeks, and 

the other half at tlie end of tuo months + And in conſide- 
ration thereof, the plaintiff Trueman drew two notes on 


the defendant for 63 I. 9. each, payable to his own: 


order, at fix weeks ànd tos months reſpectively. Tha 
the defendant accepted the notes, and thereupon the 
plaintiff” gave him à diſcharge for the ſum.” He then 
denied that he had proved or claimed any debt or ſum 
of money under the commiſſion : But ſet forth, that he 
acquainted the defendant he was ſurpriſed at hisungenerous 
9 e „„ 4: aA 
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behaviour in purchaſing ſo large a quantity of linen ot 1 
: him at the eve of his bankruptcy, and informed him he 
} had paid away the above two notes: Upon which the hp agg 
defendant preſſed him to take up the e wn 
give him a ſecurity- for part of the debt. That after 
wards, on the 11th” of February, 1775, the defendant 
called upon the plaintiff, and voluntarily propoſed to 
ſecure. to him the payment of 671. in ſatisfaction of his 
debt, if he would take up the two notes and cancel or 
deliver them up to the defendant. That the plaintiff a- 
greed to accept this propoſal with the approbation of 
his attorney, and deſired the note to be made payable to 
his brother Joſeph Trueman or order, three months after 
date. That he took up the two acceptances and de- 
livered them to the defendant to be cancelled, and ac- 
cepted the above note for 691: in ſatisfaztion and diſcharge . 
N That a commiſſion. of bankruptey iſſued againſt 
the defendant on the 19th of January, 1775, and that 
the bankrupt obtained his certificate on the 17th of 
April following.“ The queſtion reſerved was, Whe⸗ 
ther, the facts above ſtated ſupported the merits of the 
defendant's plea ? If they did not, then a verdict was to 
be entered for the plaintiff on. the general iſſue. But if 
the merits of the ſecond plea ſupported the © defendant's 
caſe, then a verdict was to be entered for tlie defendant 
Fr ol of fre yore ©,28 1080 
Mr. Buller for the plaintiff argued, that the note, 
though given after the bankruptcy, was in this cafe . 
binding upen the defendant, and therefore the certifi- 75 
cate was no bar to the preſent action. 1ſt, Beeauſe the | 
goods, though ſold before the bankruptcy, were ſold on 
credit, and not to be paid for till a future day: There- 
fore, if no ſecurity at all had been given, the debt could 
not have been proved under the commiſſion ; becauſe 
ſuch a caſe does not fall within the proviſions of ſtat. 7 
Ges. 1. c. 31, If not, this is ſimply the caſe of a ſale 
of goods on future eredit, for which the vendor receives 
a note after the vendee is become bankrupt: Becauſe, 
the two drafts drawn by the plæiatiff on the defendant at 
the time of the ſale, and accepted by the defendanit, 
could not vary the agi eement: It was ſtill à ſale on fu- 
ture credit, and no debt due till after the bankruptcy. 
Beſides, they were afterwards delivered up. If-no debt 
was due at the time of the bankruptey, the merits of 
the plea are elearly not proved: For the merits are, 
that the debt was then due. Now it clearly was not. 
due, and therefore the certificate was not 3 bar to the 
demand. 2dly. Suppoſing it could be contended, that 
there was any thing like a debt due before the bank- 
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ruptey, yet the plaintiff upon the fats ſtated: is ſtill in- 
titled to recover upon the note in queſtion.— The con- 
ſideration was for a fair bona fide debt, without any mix- 
ture of fraud or pretence of undue advantage by the 
plaintiff. On the contrary, there was à groſs fraud on 
the part of the defendant, in obtaining the goods upon 
the eve of his becoming a' bankrupt: and the convic- 
tion of ſuch his miſconduct was the inducement with 


him to offer the ſecurity. now in diſpute. If he were 


ro diſcharge the whole original debt, it would not be 
more than was due, and what in conſcience he ought 
to pay. But here the plaintiff has agreed to accept much 


leſs than in-conſcience was due to him. If fo, like every 


other debt which a man is bound in conſcience to diſ- 


charge, it is a good ground for raiſing an aſſumpſit. The 


flighteſt acknowledgment is ſufficient to revive a debt 
barred by the ſtatute of limitations. So, where a man, 
after, he comes of age, . promiſes to pay a debt con- 
trated during his minority, af#mp/t lies. As to the 
caſe of a-promiſe by a bankrupt to pay a debt in conſi- 


deration of a ereditor's {ging his certificate, that is made 


void by the ſtat. 5 Ges. 2. 6. 30./ef. 11. But even that 
would have been a good ground of action before the ſta- 
tute; and it is the only exception made. The certificate, 
no doubt, is a proviſion for the benefit of the bankrupt. 
But he may wave it; and here he has waved it for 2 
good and valuable confederation. - If fo, he is bound by 
the contract. In addition to this general reaſoning, he 
cited the. cafe of Lewis verſus: Chaſe, 2 P. Hms. 620. 
and. Barnardi/ion verſus ' Copeland, argued in the Com- 


mos Pleas, in Hilary and Eafter terms, 1761. MS. 


Mr. Deer contra, for the defendant, contended, 
that the plaintiff had no other remedy for his debt, but 
by reſorting; with the reſt of the creditors to the com- 
miſſion. Fhat the tranſaction, though coloured over, 
was clearly intended as an evaſion of the bankrupt laws, 
and therefore manifeſtly illegal. Fhat the plaintiff's 
taking up the t] drafts, and accepting another ſecurity 
ſhort of his real debt, could in no reſpect be a new con- 


ſideration to the defendant; becauſe he was at all events 


diſcharged from them, by his certificate: And as to the 
objection that the original debt itſelf was not within 
the ſtat. 7 Geo, I. c. 31. and therefore could not have 
been proved under the commiſſion, it clearly might, al- 
lowing a rebate of intereſt for the time of the credit 
given. That the queſtion depended ſolely upon the con- 
Rrugion of the 'baakrupt laws, and particularly Bo 


* 
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ſuch, a promiſe of undertaking is made by a bankrupt be- 


conſtruction would open a door to that colluſion re- 
ſpecting the certificate which the ſtatute meant to avoid, 
and at the ſame time be highly injurious to the bank- 


for the defendant. _ E K | 11 85 
Lord Mansfield. The plea put in, in this caſe, is, 
that the debt was due at the time of the act of bank- 
ruptcy committed; and on that plea, in point of form, 
there was a ſtrong gbjeCtion made at the trial, that the 
allegation was not ſtrictly true: Becauſe at the time of 
the ſale, credit was given to a future day; which day, as 
it appeared in evidence, was ſubſequent to the act of 
bankruptcy - committed. To be ſure, on the ferm of 


entangle juſtice in matters of form, and to turn parties 
round upon frivolous objections where I can avoid it. 
It only tends to the ruin and deſtruction of both. I 
put it therefore to the counſel on the part of the plaintiff 
to give up the objection in point of form, and to take 
the opinion of the court, whether, according to the 
facts and truth of the caſe, the defendant could have 
pleaded his certificate in bar of the debt in queſtion: 
And in caſe they had refuſed to do ſo, I ſhould have left 
it to the jury upon the merits. The counſel for the 
plaintiff very properly gave up the, point of form. The 
queſtion therefore, upon the caſe reſerved, is worded 
thus; Whether the facts ſupport the merits of the de- 
fendant's plea? That is, Whether on the merits of the 


in this cafe there is no fraud, no oppreſſion, no ſcheme 
whatſoever on the part of the plaintiff to deceive or 
impoſe on the defendant; and as to colluſion with re- 
ſpect to the certiticate, where a creditor exacts terms of 
his debtor as the conſideration for ſigning his certifi- 
cate, and obtains money or à part of his debt for ſo 
doing, the aſſignees may recover it back in an action. But 
that is not the caſe here. So far from it, the tranſaction 
itſelf exeluded the plaintiff from having any thing to do 
with the certificate. No man can vote for or againſt 
the certificate till he has proved his debt. Here the 
plaintiff delivers up the tue drafts bearing date prior to 
the act of bankruptcy, and by agreement accep's on- for 
little more than half their amount, bearing date after 
the commiſſion of bankruptcy ſued out. Moſt clearly 


Rat, 5 Ces. L. 6-130: by which it was clear, that where 


fore his certificate obtained, it is void. That any other 


rupt. Therefore he prayed judgment might be entered 


the plea, the defendant muſt fail. But I never like to 


cale properly pleaded, the certificate of the defendant 
would have been a bar to the plaintiff's action? Now, 


Non 32 ; therefore 
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therefore he could not have proved that note under the 
commiſſion; and if not, he could have nothing to do with 
the certificate. That brings it to the general queſtion, 
Whether a bankrupt, after a commiſſion of bankruptey 
fued out, may not, in conſideration of a debt due be- 


fore the bankruptcy, and for which the creditor agrees 


to accept na dividend or - benefit under the commiſſion, 
make ſuch creditor a ſatisfaction in part or for the 


whole of his debt, by a new undertaking and agree - 


ment ? A bankrupt may undoubtedly & new debts ; 
therefore, if there is an objection to his reviving an old 
debt by a new promiſe, it muſt be founded upon the 
ground of its being nadum pactum. As to that, all the 
debts of a bankrupt are due in conference, notwithſtand- 
ing he has obtained his eertificate; and there is no honeſt 
man who does not diſcharge them, if he afterwards has 
it im his power to do ſo. Though all legal remedy 
may be gone, the debts are clearly not extinguiſned in 
conſcience. How far have the courts of Eguity gone 
upon theſe principles? Where à man deviſes his eſtate 
for payment of his debts; a court of Equity ſays, (and a 
court of hw in a caſe properly before them would ſay 
the ſame) all debts barred by the ſtatute of limitations 
ſhall come in and ſhare the benefit of the deviſe ; be- 
cauſe they are due in conſcience + Therefore, though 
barred by law, they ſhall be held to be revived and 
charged by the bequeſt. What was ſaid in the argu- 
ment relative to the 1eviving a promiſe at law, ſo as to 
take it out of the ſtatute of limitations, is very true. 
the ſlighteſt acknowledgment has been held ſufficient ; 
as ſaying, prove your debt and I will pay you ;**—— 
J am ready to account, but nothing is due to you:“ 
And much flighter' acknowledgments than theſe will 


take a debt out of the ſtatute. So in the caſe of a man 


who, after he comes of age, promiſes to pay for goods 
ot other things, ' which, during his minority, one can- 
not 7 has contracted for, becauſe the law diſables 
him from making any ſuch contract; but which he has 


been fairly and honeſtly ſupplied with, and whien 
were not merely to feed his extravagance, but rea- 


ſonable for him (under his eircumſtances, to have; 
ſuch promiſe ſhall be binding upon him, and make 
his former undertaking good. — Let us fee then 
what the tranſaction is in the preſent caſe. The bank- 
rupt appears to me to have defrauded the plaintiff, 5 
drawing him in, on the eve of a bankruptcy, to ſe 
him ſuch a quantity of goods on credit. It was 
Sroſsly diſhoneſt in him to contract ſuch a debt, at 2 


time 
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time when he muſt have known of his own inſolveney, 1777. 
and which it is clear the plaintiff had not the ſmalleſt ſuſ- 
picion of, or he would not have given credit and a day Tzvzman 
of payment in futuro. On the other hand, what is the 55 
conduct of the plaintiff? He relinquiſnes all hope or 5 
chance of benefit from a dividend under the commiſſion, 
by forbearing to prove his debt; gives up the ſecurities 
he had received from the bankrupt, and accepts of a note, 
amounting to little more than half the real debt, in full 
ſatisfaction of his whole demand. Is that againſt con- 
ſcience ? Is it not on the contrary a fair conſideration 
for the note in .queſtian? He might foreſee proſpects 
from the way of life the bankrupt was in, which might 
enable him to recover this part of his debt, and he takes 
His chance; for till then, he could get nothing by the 
mere impriſonment of his perſon. He uſes no threats, 
no menace, no oppreſſion, no undue influence; but the 
propoſal firſt moves from, and is the bankrupt's own 
voluntary requeſt. I he ſingle queſtion then is, Whe- 
ther it is poſſible for the bankrupt in part or for the 
whole, to revive the old debt? As to that, Mr. Juſtice 
0 has ſuggeſted to me the authority of Dillon v. 
Hailey, where the court would not hold to ſpecial bail, 
but thought reviving the old debt was a good confider- 
ation, The two cafes cited by Mr. Buller are very ma- 
terial, Leis y. Chaſe, 1 P. Wms. 620. is much ſtronger 
than this; for that/fmelt of the certificate ; and the Lord 
Chancellor's reaforting goes fully to the preſent queſ- 
tion, Then the caſe  Banicr fifes v. Coupland, in C. 
B. is in point. Lord Chief Juſtice Willes there ſays, 
that the revival of an old debt is a ſufficiept conſidera- 
tion. That determines the whole caſe. Therefore 1 
am of opinion, that if the plea put in had been formally 
pleaded, the merits of the caſe would not have been 
ſufficient to bar the plaintiff's demand. ML | 
Aton Juſtice. As a caſe of conſcience, I am clearly of 
opinion that the plaintiff is entitled. Wherever a party 
waves his right to come in under the eommiſſion, it is a 
benefit to the reſt of the creditors. In the caſe of Dillan 
verſus Bailey, æ the court on the laſt day of the term were 
of opinion, “ that the defendant could not be held to 
© ſpecial bail; yet they would not fay that he might re- 
vive the old debt which was clearly due in conſcience.” 
A bankrupt may be, and is held to be diſcharged: by 
his certificate from all debts due at the time of the com- 
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* I have endeavoured, but without ſucceſs, to find out in what term, 
and in what year the above caſe was decided, ' 3 
| miſſion: 
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1777. miſſion : But till he may make himſelf liable by a new 
—— promiſe, If he could not, the proviſion in the Nat. 5 
Tavzmax Geo 2. c. 30. ſet. 11. by which every ſecurity for the pay- 
- werjus © ment of any debt dye before. the party became bankrupt, as 

3 ſideration to a creditor to fign his certificate, is made 

void, would, be totally nugatory,——Lord Mansfield ad- 
ded that this obſervation was extremely forcible and 


Her Gur, Judgment for the plaintiff, 


ſtrong. 


Wedneſday, 


hos Yoo vio em al Er aun gi gion cit wor 
ku late.  RExX verſus Churchwardens of Anvover,,.. 
abſent, M46 Fe. x | 


8 1 77ͤĩ˙“ anracs craic fora 
If upon remov- T  P ON ſnewing cauſe why an order of ſeſſions 
al of an order 1 amending a. rate for the relief of the poor of the 
of ſeſſions ad- pariſh of Andover ſhould not be quaſhed, the order re- 
Judging I turned was in ſubſtaner as follows 
— 9 be Upon hearing the appeal of Jabn Pollen, Eſq; William 
added to a Swertapple, Milliam Neale, William: Pithauſe, John Car- 
poor - rate to be fer, Stephen Holezway, John Lyruco, Edward Pearce, 
2 che Thomas Barnes, and George Dewar, Eſq; againſt the rate 
ſeffions omit to maile for the relief of the poor of the pariſh of Audauer 
ſtate that ſuch allowed the 21ſt of | July laſt, complaining of their being 
perſons had no- aggrieved by ſuch rate or aſſeſſment, this, court is of opi- 
ed and we nion and doth adjudge, that Mr. Jeſepb Il abeford is the 
heard on the Proprietor of /och, in trade as a draper in the pariſh of 
appeal, it is Andover to the amount of three hundred pounds; and 
. E that the prafits of ſuch. his — are fifteen pounds per 
boy: cand. ano Annum; and that he ought to be. rated towards the re- 
rateable to ghe lief of the poor of the pariſh of 4xdover, in reſpect of 
poor? — ſuch —0 and profits, ſeven pence. each rate, in the rate 
A r al «3% a l * 2 b 8 
1 be — then ſet forth an adjudication of the ſtock 
in trade and profits of ſix other perſons in like manner; 
and how much each was to be rated in reſpect thereof, 


and then proceeded as follo ss 
And in order to give relief to ſuch appellants in the pre- 
miſes, this court does order the ſaid rate fo appealed from 
to be amended, by. putting into ſuch rate, a rate on the 
faid Joſeph Wakeferd of ſeven pence in reſpect of ſuch his 
ſtock and profits; and on the ſaid 7. Bunnery. of three- 
pence halfpenny in reſpect of ſuch his ſtock, and profits; 
on the faid Mary Smith of two pence, halfpenny in re- 
ſpect of ſueh her ſtock in trade and profits; on the 
ſaid Fane Worgan and Benjamin Worgan twopence half- 
ny in reſpect of ſuch their ſtock in trade and pro- 
fits; on the ſaid William Reading of twopence in reſpet 


0 


v þ 
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of ſuch his ſtock in trade and profits; on the ſaid T- 1777. 
mas Parry of twopence in reſpect of ſuch his ſtock, in 
trade and profits; and on the ſaid Peter Parker of three Rxx 
halfpenoe in reſpeR of ſuch his ſtack. in trade and pro- , v2. 
. tive, I ĩ 
Then it ſet forth that at an adjournment of the ſaid Awvoves: 
ſeſſions the juſtices. amended the ſame rate, &. and ſet 
out the order of amendment verbatim. 
Mr. Wallace and Mr. Burreygh ſhewed. cauſe, Mr. 
Burroughs argument was as W Ʒ õD + 
The queſtion now to be desided was at reſt for a great 
number of years: I believe it may be ſafely aſſerted that 
the whole kingdom was ſatisfied, of the legality of inelud- 
ing this ſpecies of property in rates for the relief of the 
poor, from the making of the ſtatute of Elixabeib to the 
jp the preſent reign. g ee 
Some doubts Have of late ariſen; but whenever tlie 
ſubjed has been agitated, the queſtion. has been unfairly 
ſtated; for it has ever been put in this manger, Is per- 
© ſonal property rateable within the meaning of the ſtat. 
« 43 Eliz.? I have nne told that it is not 


rateable; becauſe there are no ſuch words in the ſtatute. 
This is certainly true; and was I to ground my argument 
on the ſtatute only, ſome difficulties might ariſe : But 
every day's obſervation eonvinces us, that if we cannot 
diſcover the full meaning of the legiſlature from the words 
of a ſtatute, there are other ſources from whence infor- 
mation may be drawn. I ſhall endeavour therefore from 
other ſourcęes, and from the expreſſions of the ſlatute al- 
ſo, to prove, that the legiſlature meant (and have ſuffici- 
ently declared their meaning) that every. inbabitam ſhould 
be aſſeſſed to rates fox the relief the poor; not in reſps& 
of his perſanal property, but his perſonal ability, « 
This mode of conſidering the queſtion: will rags hs 
great ground of argument which is urged by the poſſeſſor 
of ſack in trade, That as in early times the quantity 
of perſonal property was very ſmall, it was beneath the 
attention of the legiſlature, ang therefore it is preſumed 
that the parliament did nat intend it ſhagld be rated.“ 
The propoſition I hope to maintain being that the in- 
habitant is liable in reſpeR of his perſonal ab: the ar- 
gument alluded ta is inapplicable to the queſtion ; be- 
cauſe if it were poſſiblę that a new ſpecies of property 
ſhould arife, which could not be conſtrued to be either 
real or perſonal property, the poſſeſſor would ſtill be liable 
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to the charge; becauſe ſuch property would increaſe his 
ability. AT Tar } ' £ [ 7 71; 2 15 gov 8 Wh 2 48 9 5 
In order thoroughly to inveſtigate the queſtion, the firſt 


th 9 inquiry ſhall be, whether at the common law t nere was 


ny method of raifing ſums for the relief of the poor. 
conceive that the inhabftants of pariſhes were at : 3! 
times, previous to the paſſing the ſtatutes on the ſubject, 
baund to provide for ſuch of their body as were unable on 
account of infaniey, ſickneſs and poverty, to maintain 
themſelves; and that a ft made by the majority of ſuch 
inhabitants Would have Weenbbinding on the reſt. It is 
aid down as clear Jaw itf F Co. 63. in the Chamberlain of 
London's caſe,” © that the inhabitants of a town, without 
any cuſtom, may make ordinances or by-laws for the re- 
paration of tlie church or a highway, or of any ſuch thing 
which is for the general good of the publio: ! Andy in ſuch 
caſe, the greater part ſhalt bind the whole, ' without1any 
euſtom. But if it be for their on private profit, as for 
the well ordering of their common of paſture or the like, 
. there, keg Ros eee cannot make by laws. In 
Moore 580. in the cafe of Davenunt and Hurdis, Cote, 
Who was then Attorney General, contended, that a by- 
Jay made by the company of merchant taylors was bed, 
ecauſe it was contrary to the-nature of a by-law for (he 
admitted) that 4 by-law: ought to be made in further- 
ance of the public good and the better execution of the 
laws; and not in prejudice of the ſubject, or for private 
gain. In Hobart 212. it is laid down, * that all the pa- 
riſhioners or townfmen' of one pariſh or town; may make 
by-laws ;" for they are by common law (as it were) in- 
corporate for ſome necellities both common and peculiar 
to that diſtitict body, as for repairi q their church or. the 
like.“ It is obſervable, -that neither in thoſe books or in 
An other that I have had regouſe to, it is ſaid that rates 
were ever in fact made for the purpoſe in queſtion; but 
for repairing the church and highways. It is impoſ⸗- 
ſible to diſcoyer With certainty” Whether any rate was 
in early times made for this purpoſe or not. It is 
likely chat none wWas made for à great number of 
years preceding the Reformsrion; and that fer 3 
Plain reaſon; The. poor met with. ſupport from 
another quarter. This accounts for the ſilence of 
the books on this head; but fince the reaſon aſ- 
ſigned for the legality of a by-law! for the purpoſe of 
repairing a church or highway is, that it is for the 
general good of the public, I need not atieinpt to prove, 
11177 v6 Hoop ienphamag. way. pet, ae 
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that the feeding 2 ſtarving infant, or reſtoring the ſick to 
health, would have been more conducive to the general 
good, than the repairing à dirty road, or rebuilding a 
church ſteeple: Tor it is from the lower claſs of people 
our fleets have always been manned. The induſtry of 
the poor man has, ever ſapplied the kingdom with the 
neceffaries of life. I contend then, that a rate which 
wauld have been neceſſarily productive of great benefits 
to ſociety. would have been good at the common law. 
But it muſt, be; remembered that the Mirrar tells us, 
that at the common law the peor were maintained 
te by the parſons, vicars, and by the pariſhioners;“ and 
that this paſſagę is expreſsly - recognized by Mr, Juſ- 
tice Foſter and Mr. Juttice Wilmot, in The Ning verſus 
Loxdale, 1 Bur. 459. wha hoth, agree in admitting it 
to have been the common law of this country.. 

This affords. a very ſufficient foundation far contend- 
ing, that :2hgbitauts of pariſhes might, before relief was 
given by ſtatute, hape aſſembled, and that a rate made 
by the majority would have been binding on tbe.re/t 4; be- 
cavſe it would have been in furtherance af thę public 
good and the better execution of the laws. Why, then 
was not the common Jaw enforced in the manner I con- 
tended it might have been? The anſwer ta this queſtion 
is, that it is agreed by all who have thoroughly conſider- 
ed the matter, that trom the early ages af Chriſtianity to 
the æra of the Reformation, the poor were maintained 
partly by the church, partly by monaſteries and religious 
houſes; and where theſe proviſions were defective, the 
reſt was made up by voluntary contributions, , Shaw's 
Pariſh, Law,,.135. 1 Nellen, 49. 3 Burn, 273.1 
Bur. Rep. 323. J am well aware that a very learned 
gentleman, who has obliged the world with his obſerva- 
tions on the ancient ſtatutes, is of a different apigion *. 


In his obſervations an the ſtat, 31 Hen. 8. g. 13. which 


veſted in the crown the larger monaſteries and confirmed 
the ſtat. 27 Hen. 8. c. 28. by which the leſſer monaſ- 
teries were granted to King H. $th ; there is a paſſage to 
this effect: It is generally ſuppoſed that the diſſolution 
ot the monaſteries. accafioned , the provition for the poor 
in the latter end of Queen lizaletb's reign, which J 
ſhould much doubt. In the tirit place, I do not find 
that great numbers of poor are ſubliſted by the monal- 
teries which continue {till in the Roman Catholic coun- 
tries. Dr: Ducarrei informs us, that he paid a particu- 
ar attention to this point in the province of Nor mandy; 
and could not diſcover that the, poor had any very conli- 

derable charity or ſupport from the religious houſes. 


Barrington on the ſtatutes, 450, 


Beſides 
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diſſalution; and if the poor, at any time, found the dif- 
ference, it muſt have been more conſiderably felt in the 
firſt years after the ſtatute took place. When the 
learned writer penned this obſervation, it is clear that 
this circumftance muſt have eſcaped his notice; that the 

firſt Matute for the relief of the poor paſſed in the 'ſame 
year in which the leſſer monaſteries were granted to Hen. 


Belides this, the 43 Eliz. was near fixty years after the 


8. The legiflature foreſaw that great ineonveniencies 


would be felt by the poor the moment their benefactors 
were deprived of their poſſeſſions: A law was therefore 
paſſed to obviate thoſe inconveniencies . The paſſing 


the ſtatute at this period ſeems beyond a doubt to have 


eſtabliſhed the fact, that before the Reformation the 


Poor were chiefly ſupported by the monaſtęries and other 
religious hes. eee 


At the common lat then, the poor were to be main- 
tained by the par/ſon, vicar, and pariſnioners; and if the 
ſtat. 27 Hen. 8. c. 25. had not made ſome proviſion 
for their ſupport, the power in the inhabitants f making 
rates muſt have been executed. en e eu 
The court will now expect that I ſhould prove that 
the pariſhioner was liable to this charge in reſpectf of his 


_ perſonal ability. In order to make out this point; I ſhall 


ſtate to the court the reſolution - of the Houſe of Com- 
mons in the year 1720, as to the right of eleckion of 
members to ſerve in parliament, for the borough of 
Dorcheſter. The right of electing burgeſſes for that 
borough is by this reſolution ſaid to bein the inhabi- 
* tants of the faid borough paying to church and poor 
jn reſpect of their perſonal eſtates, and in / ſueh perſons 
4% as pay to church and poor in reſpect of their- real 
4 ffater within the borough.” © 72117 

Tue reſolutions of the Houſe of Commons in matters 
of election are binding authorities: they are expreſsly 
made ſo by parliament. This reſolution does not create 
the right to vote, but is declaratory of a right that exiſted 


ag 
1 
% 


before; and which indeed exiſted before the earlieſt par- 


Jiamentary proviſion for the relief of the poor. 

It proves clearly then, that at the time when this right 
of voting accrued, the inhabitants of certain diſtricts 
were rateable to the poor in reſpect of their perſonal eſ- 
rates. The franchiſe of voting in reſpe& of ſuch proper- 


ty could never have exiſted, unleſs the inhabitants had 


been aſſeſſable to the poor firſt. Before the Reformation 
then, when the firſt ſtatute on the ſubje& paſſed, the 
inhabitants of Dorcheſter were aſſeſſable to the relief of 
the poor for their perſonal ęſtater. N 


V Stat. 27 Hen. 8. 4. 251 


In 
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In the next place, I contend, that the ſeveral Zatutes 
upon the ſubject were in confirmation of the common law ; 
and that as ſeveral of theſe ſtatutes expreſsly threw the 
burthen on all who were able to contribute, they have 
explained what partly indeed wanted explanation; that 
all who were able to contribute were liable to the rate at 
common law, and that it was totally immaterial whether 


the ability of the inhabitant aroſe from the enjoyment of 


real or per ſonal property. Wo: 

I will now ſhortly ſtate the ſeveral ſtatutes from the 
Reformation to the 29 Elix. which will, I apprehend, 
prove, that J have very ſufficient grounds for conſidering 
them as confirmative of the common 'law. The firſt in 
order of time is, ſtat. 27 H. 8. c. 25. By this act pa- 
-riſhes were to find and keep every aged poor and impo- 
tent perſon who was born or had dwelt three years within 

the fame, by way of reyes and charitable alms, to 
be gathered of the good Chriſtian people within the pa- 
riſh on Sundayt and other holidays. The 2d is ſtat. f. 
£4. 6. c. 3. ſet. 14. which enacts, that lame, fore, 
and impotent perſons were to be taken care of where they 
were born, or had been moſt converſant for'three years. 
It directs that cottages ſhould be provided for them, at 


the coſts of ſuch places, and they were there to be re- 


lieved and cured by the devotion of good people. 
The parliament, having at theſe periods in their me- 
mory the examples of the former proprietors of the reli- 
gious houſes who had voluntarily ſupported the poor, 
imagined it would be ſufficient to recommend charity to 
the inhabitants of pariſhes, and ſuppoled compulſive 

Reps would not be neceſſar yx. Beiben T9 
The next ſtatute is the 5 & 6 Ed. 6. c. 2. which 
directs, “ that every year, in M bilſun- twee, the miniſ- 
« ter and church-wardens in every pariſh” after ſervice 
«© ſhould appoint two inhabitants to the office of collec- 
6 tors, who on the next Sunday were to demand and aſk 
<< of every man and woman, what they were contented 
to give weekly; and if any perſon, being abie to fur- 
ther this charitable work, did obſtinately refuſe to 
<< give towards the help of the poor, the miniſter was to 
* exhort him; and if not then pe: ſuaded, the biſhop 
*< was to ſend for him and to take order for his reforma- 
tion.” If neither the exhortations of the miniſter, 
nor the perſuaſion of the biſhop proved effectual, the 
biſhop by the next ſtat. 5 Eliz. c. 3. was to bind the 
party refuſing over to the eſſions, where he was to be 
gently perſuaded ; and if he ſtil] continued obſtinate, the 
Juſtices, with the churchwardens or one of them, were 
: h to 
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1777» to tax him according to their diſcretions in 2 7 ſum ; 
and on refulal to pay, he was to be committed to gaol, 
Rex There is not any thing in theſe laws from which..it 
| L can be inferred that the charge was intended to be limited 
wardens of to perſons of any other deſcription than that of . jnbabi- 
Anvovsr. £* fan's. able 10. contribute.” The three laſt were repealed 
by 14 Elis. c. F. which. enacts that juſtices, of the 
peace, in their diviſon, ſhould tax all an every inhabi- 
tant in every place known; they were to appoint collec- 
tors and overſeers; and if any perſon able to further this 
charitable work obſtinately refuſed to give, he was to be 
brought before the juſtices to ſhew the cauſe of his re- 
fuſal; and if he did not obey their order they were to 
commit him to gaol, until he was contented with it.“ 
This ſtatute was defective in one particular; it did not 
give authority to the overſcers. to raiſe a ſtock for the em- 
ployment of ſuch poor as could not find work. The ſtat. 
18 Zliz, c. 3. therefore. directed, that in all places where 
the juſtices. in Zaſter ſeſſions ſhauld., think meet, there 
ſhouid be provided; of all the inhabitants to be taxed and 
gathered, a competent ſtack of wool ang other things as 
the country is moſt meet for. 
The two laſt Ratutes 14 & 18 Eliæ. were e the laſt that 
were in force before the paſling the 39 £1;z- and it is 
material to obſerve, that though a rate on any inhabitant, 
in reſpect of any property which , created ability, would 
have been good; yet that a rate on a mere accupier of, land 
who was nat alſo an inhabitant, would have been iUegal; 
| becauſe both theſe ſtatutes confined the charge to inhabi- 
tanti only. I muſt obſerve here alſo, that there is not the 
jeaſt ground for contending that the parliament, meant 
io confine the charge to inhabitants who poſſeſſed any 
particular ſpecies of property. Whether viſbiy able or 
not, was the only matter to be attended to. And it was 
as much in tbe power of the pariſh officer then, as It 1s 
now, to diſcover a man's ability when it aroſe from per- 
. Jengl property, as when it aroſe from real property. 

I ſhall now endeavour to convince the court, that all, 
ho were aſſeſſable under theſe laws, were aſſeſſable alſo 
under the ſtat. 30 Flix. and i ill continue to be ſo under 
ſtat. 43 Elia. The legiſlature did indeed, by the firſt 
ot thole, ſtatutes, make the occupier of and, wha was 
not alſo an inhabitant, liable to contribute and he cqa- 
tinues to be ſo under the latter of them. If it was not clear 
. A paſabiliy. of en, that the e, 
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by theſe and the former ſtatutes meant that general ability. 1777» 1 
was to be the guide to the overſeers in framing their rates; = | i 
I might fairly contend, that the parliament would in the Rex 1 
ſat. 39 and 43 Eliz. have dropped the term nhabitant : 3 1 
It is of no uſe, if the perſons are to be rated only in re- gardens of 


jpect of the land; for the word ** occupior includes Axpo. 9 
every poſſible caſe. The ſtat. 39 Kliz. then, firit made 4 
the occupier liable. 


ed; the act declared that the neceſſary ſums ſhould be 
be raiſed by taxation of every inhabitant and of every 
occupier of lands in the pariſh, to be gathered out of the 
ſame pariſh according to the ability of the ſame.” The 
parliament had undoubtedly before them the former laws: 
They perceived that it was in the power of a crafty land- 
holder to exempt himſelf from the charge, by living out 
of the pariſh ;+ they meant therefore to relieve the inha- 
b.tants, by introducing other perſons who in juſtice ought 
to ſhare the burthen; becauſe they had been bene- 
fited by the labour of thoſe perſons for whoſe relief pa- 
rochial rates were made. Under this law the inhabitant 
was rateable for his per/anal ability; the occupier for his 
land: 155 | In 
In the conſtruction of ſtatutes made in pari materid the 
lawfays, that though made at different times, or even 
expired and not referring to each other, they ſhall be ta- 
ken and conſtrued together as one ſyſtem, and as expla- 
natory of each other. Whilſt I was reflecting on this 
rule, it occurred to me that in order to difcover the full 
meaning of the ſtat. 43 Eliz. it would be neceſſary (after 
having found out how the Jaw preceding that ſtatute 
ſtood) to procure anſwers to theſe queſtions. Was there 
any doubt of the meaning of that law? Was it expired? 
Does any thing intervene to ſhew that an alteration was 
deſigned? Is there any preamble to the 43 Eliz. c. 2. re- 
citing the inconvenience of the former laws? Are there 
words in the enacting branch of the new law maaifeſtly 
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contrary to, and ſubverſive of, the old? The anſwers to 
theſe queſtions diſpelled all my doubts. The meaning of 
the former law was plain. The ſtatute was expired. 
Nothing intervenes to ſhew that an alteration was deſign- 
ed. There is not any preamble reciting the incanveni- _ 
ence of the former laws, nor are there-any words in the 
ew law contrary to, or ſubverſive of the od. Wha: 
then is the legal conſequence ?. Courts of Juſtice muſt 
pronounce that the parliament meant only to revive the 
old law : Conſequently the new law muſt have the ſame 
conſtruction: And if a rate under the ſtat. 39 Eliz. 
would have been good upon an in-abitant in relpe&t of 
his perſonal ability, it is clearly good under the ſat. 43 
| 5, Eliz. — 
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Eliz.—On the expiration of the ſtat. 30 Eliz. the parlia- 
ment paſſed the law on which the queſtion ariſes. If this 
doubt had been ſtarted whilſt the farmer of theſe ſtatutes 
was in force, the court could not have avoided giving 
judgment in favour of the landholders. If Lam right in 
this point, the landholders are now ſecure of a deciſion 
in their favour: Becauſe the two laws in every material 
circumſtance are fimilar. The title of the two laws is 
the ſame ; they begin with the ſame words. If the par- 
liament had deſigned to impoſe the whole burthen on the 
occupiers of the ſeveral ſpecies of property enumerated in 
the ſtat. 43 Elix. c. 2. and to have exempted the inha- 
bitant, there would have been a preamble reciting the in- 
convenience of the former law, which would have faid, 
that the perſonal ability of each inhabitant was not diſ- 
coverable : but as the parliament did not mean to make 
any alteration in this reſpect, nothing of this kind is to 
be found in the ſtatute. All who read the two laws muſt 
agree with Dr. Burn, that the ſtat. 43 Elia. is but a 
re enacting of former proviſions with very little alte- 
ration.“ 3 Burn 479.—Hift. Poor Laus 91. By the 
ſtat. 43. Eliz. the rate is to be made by taxation of every 
inhabitant, parſon, vicar and other, and of every occu- 
pier of lands, houſes, tithes impropriate, propriations of 
tithes, coalmines, or ſaleable underwoods. + Some few 
words are added after the word lands,” which perhaps 
were not neceſſary, as the word land is of a very exten- 
five ſignification, and would have compriſed almoſt all (if 
not all) the property ſpecified by thofe additional words. 
Near the end of the tirſt ſection is introduced the idea of 
ability, which was uſed in the ſtatutes preceding the 39 
Eliz and in every one of them confined to the word in- 
habitant. The tax is to be gathered out of the pariſh ac- 
cording to the ability of the fame pariſn. Theſe words 


having been in all the former laws coupled to the term in- 


habitant, muſt be conſtrued as referring to, and explana- 
tory of that word in the preſent ſtatute. At the moſt, 
it can only be uſed in the conſtruction of inhabitants, 
parſon, vicar, and others; becauſe the words “ occupi- 
<< ers of lands, houſes, c.“ of themſelves authoriſe a 
rate on the occupier, for the value of that property: 
The ſubſequent words therefore have no force if uſed ay 
explanatory of the ſecond branch of the ſentence ; but 
they explain the former branch to mean this; the inha- 
bitant ſhall be rated according to his ability, when the 


property which creates that'ability is locally ſituate with- 


in the pariſh; | 4 55 
It is ſettled that an act of parhament muſt if poſſible be 


ſo conſtrued, as to give every part ſome effect; . 
ä | the 
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the legiſlature cannot be ſuppoſed to have uſed unneceſſary 
words. If the ftatute be conſtrued in the way I contend 
it ought to be, every part will have ſome effect; if other- 


. 


REX 


wiſe, the words 1 have now endeavoured to explaitr are POE. 


not of the leaſt uſe. | | ob; 

The ſtatute 43 Eliz. is miſprinted both in the Poor 
Laws, and I believe in other books. They have it in 
this manner, every | inhabitant, parſon, vicar and 
< other, and of every -other occupier of lands, &c ;” 


but in Ra/tall, Ruff head, Pickering and Cay, the words 


are, “ every inhabitant, parſon, - vicar, and other, and 
% of 3 of land, c. But for the fake of 
the argument, I beg to conſider, how the ſtat. 43 Eliz. 
ought to have been conftrued if it had introduced a new 
law. And here it is clear, that the preſumption ought 
to be that the parliament intended to throw the burthen 
on thoſe who in juſtice ought to bear it. Who then are 
theſe perſons? The clergy, the farmer, the manufactur- 
er, the tradeſman, and indeed every other perſon who is 
indebted to the poor man for his labour, and is of ability 
to make ſome return for it. | ; 
It muſt be preſumed that the legiſlature of this country, 
wheneyer they impoſe a charge on the people, are direCt- 
ed by the well known rule of the common law, qui ſen- 
tiunt commodum ſentire debent at onus. The burthen ought 
in the-caſe now under conſideration to be general; 


the expreſſions of the ſtatute extend to, and fairly juſtify 


a rate on the perſons of all who reap this advantage, 
provided the property, in reſpect of which the perſon is 
taxed, lies within the pariſh in which the proprietor lives. 

It will be very material in this part of the argument to 
ſhew, that the parliament ſo long ago as the year 1670, 
22 Car. 2. thought perſonal property liable to this charge 
within the ſtat. 43 of Ez. By the ſtat. 22 Car. 2. c. 
12. called an additional act for the better repairing of 
highways and bridges, ſet. 10. it is enacted, ** that 
<* where the juſtices of the peace at their quarter ſeſſions 
© ſhall be fully ſatisfied that the common highways, 
© cauſeways, or bridges, cannot be ſufficiently amend- 
ed by means of the laws now in force, without the 
help of that act, in all ſuch caſes one or more aſſeſſ- 
ment or afſeſiments upon all and every the inhabitants, 
„ owners, and occupiers of lands, houſes, tenements, 
and hereditaments, or any perſonal effate UsUALLx 
2 rateable #9 the poor within any ſuch pariſh, ſhall be 
$6 


in ſuch manner as the juſtices in ſeflions ſhould think 
225 meet.“ end. * ; 2 
2 Inde- 


made, collected, and allowed, by ſuch perſons, and 
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Independent of, authorities, I conceive that a rate on 
the perſonal ability of the inhabitant, is within the words 
and meaning of the ſtat. 43 &/iz, But if the court has 
any doubt of the conſtrucl ion of the ſtatute when con- 
ſidered by itſelf, without attention to the authorities; yet 
no doubt can remain after à ſerious conſideration of the 
caſes and opinions to be found in the books. The firſt 
in order of time is the anſwer to the 18th queſtion in the 
reſolutions mentioned in Dalton: The anſwer expreſsly 
ſays, © that the pans viſible ability of the inhabitant 
« may be rated.“ Some one has endeavoured to deſtroy 
the authority of theſe reſolutions by prefixing a note to 
them; in whieb it is ſaid, that though they were the opi- 
nion of Sir Robert Heath, yet the judges differing from 
Sir Robert in ſome things; they never eame to a reſolu- 
tion. This note I apprehend: does not deſerve any at- 
tention; becauſe the reſolutions are expreſsly recognized 
by Hutton and Crete, in Sir Anthony Earby's caſe, 2 Bulſ. 


254. Theſe judges could not be miſtaken; for it ap- 


pears in Dugdale s Chronica Series, page 104 & 108. that 
Sir Robert Heath was made judge in 1628, and Hutton in 
16. They were both on the bench when Sir Robert 


ſubmitted his opinion to the twelve judges, and they both 


expreſsly ſay (and they eould not be miſtaken) that the 
© twelve judges agreed to the reſolutions,” In Sir An- 
thony Earby's caſe, Hutton and Croke determine a caſe 
ſubmitted to them on the authority of theſe reſolutions, 
and they both agree in ſaying *© that the aſſeſſments for 
« the relief of the poor ought to be made according to 
<< their vi/ible effate real and perſonal.” Dalton was of 


the ſame opinion alſo, as appears in his Juſſice, c. 73. 


page 165 & 185. He ſays, the moſt reaſonable way 
of taxing land is according to the pound rate; and 
where a perſonal eſtate, as goods, money, c. are 
5 taxed, it ought to be in the ſame proportion as the 
lands, viz. the value of 1001: at 5 per cent. The 


next caſe is the King and St. | Leonard's, | Shore- 


ditch, 10 W. 3. Salt. 483. 12 Mod. 212. p. 21. 


This is a decibon in point. And though the court 


ſhould think that the reſolution of the twelve judges in 
Dalton, the opinion of Hutton and Croke on Sir Anthiny 
£Earby's caſe, and the opinion of Dalton alſo ought riot 


to have weight in this deciſion, ſtill this eaſe is free 


from every objection. The court of King's Bench, 
after argument on this queſtion, determined, that 
perſonal property was aſſeſſable. There had been 


two rates made in this caſe; in the firſt the overſeet̃s 


had omitted to rate perſonal property: On appeal to the 
8 e | ſeſſions 
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ſeſſions the rate was for that reaſon quaſbed, and a new 1777. 
rate ordered on real and perſonal eſtates. The court of — 
King's Bench confirmed that order. As to the fecond rate, Rxx 
which was made in conſequence of the order of ſeſſions, ni 1 
the churchwardens had in it taxed real eſtate ten times of Ax borEx. 
more in proportion than perſonal eſtate. On appeal to 
the ſeſſions, the ſeſſions quaſhed this rate likewiſe, and 
the court of King's Bench confirmed this order alſo. In 
the Queen and - Barkin; 2 Lad. Raym. 1280. three judges 
of the court of King's Bench, on a queſtion ſubmitred to 
that court, were of opinion, that a farmer for his ſtock 
was not taxable, Lord Holt thought he was; but they 
all agreed in the only point material to this queſtion, that 
a tradeſman was rateable for his ſtock. Lord Hale, who 
had well conſidered the ſubject, in his ſcheme for the re- 
lief of the poor ſays, it is very plain that ſtocks are as 
well by law rateable as lands both to the relief and 
raiſing a ſtock for the poor.” In The King v. Clerken- 
well, Foley 23. Hil. 2 G. 1. an order confirming a poor 
rate which was made according to the land- tax was 
quaſhed, ſuch taxation being unequal; becauſe perſonal 
eſtate in the public funds is not chargeable to the land- 
tax, tho” it is to the poor. | hat 
To theſe determinations and opinions may be added 
the ſentiments of all the writers on the poor laws. They 
uniformly agree in admitting perſonal property to be li- 
able to the charge. 2 Nelſ. 53. 2 Shaw's Fuſtice 149y 
152. Shaw's Pariſh Lato 243, 248. Dr. Burn, 3d vol. 
481. In Viner's'Abridement, tit. Poor, E. 8. there are 
leveral notes to this purpoſe; a ſhop-keeper ſhall be 
charged to the poor rates for the goods in his ſhop.” 
V Within a few years ſeveral attempts have been made to 
obtain the deciſion of this eourt on this ſubject: But it 
has unfortunately happened, that the queſtion has not 
been fairly before the court in any one of the caſes from 
the ſeſſions. This was the fate of The King v. Canter=- 
bury, The King v. Whitney, and The King v. Ringwood *.* e 326. 
In the firſt of theſe, which is in 4 Burr. 2293. Mr. Juſ- 
tice Aon is reported to have doubted on the ſubject, and - 
to have ſaid; it was odd that ever ſince the cauſe in Bul- 
irode, which was above 140 years ago, the rule ſaid to 
be then ſettled ſhould never have been carried into execu- 
tion. But it is a fact, that for a long time perſonal pro- 
perty, has been rated in the pariſh of Andaver from 
whence this queſtion comes. In many other parts of 
the kingdom the ſame practice has prevailed ; at Alton 
in Hampſhire, at Lynn, Norwich, in many pariſhes "m4 
$4 | Oo the 
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1777. the city of London, at Bradford, Trowbridge, Warmin- 
: fer, Frome, and other Towns in Wiliſbire. I am told 
Rex likewiſe that it is the ſame in many of the large towns 
vr in the North. In 4 Burr. 2295, the reporter mentions 
NN the caſe of The King verſus The\churchwardens and over- 
" ſerrs of Ring wood; and he ſays, * that this queſtion was 
<< pretty nearly, if not quite ſettled by that caſe.” Hut 
this is a miſtake ; for that caſe turned on the determi- 
nation in The King v. Whitney ; the ſeſſions had quaſhed, 
where they ought to have amended the rate according to 
the directions of ſtat. 17 Geo. 2. | . 
As to the difficulties which it is ſaid will attend the 
rating this property, and the inconveniencies which it is 
"1 ſuppoſed will enſue from a determination in favour of 
| the landholders; namely, that the overſeers cannot know 
what property a man has, or what is the yearly produce 
of ſuch ances fo the anſwer is that thoſe are enquiries 
not to be made here; they are mere matters of fact, and 
muſt be determined below. In the preſent cafe, the ap- 
pellants have ſatisfied the juſtices that the feveral perſons 
whoſe names are added to the rate did poſſeſs certain 
quantities of property ; and that they had the moderate 
| yearly profit of five per cent. upon it. It is frequent! 
ſaid, that an overſeer cannot, juſtify entering the houſe 
of a tradeſman, nor can inſiſt on ſeeing his books, for 
the purpoſe of diſcovering his ability to contribute. I ad- 
mit that no expreſs authority is given by the ſtatute, nor 
was there any whilſt the former laus were in force ; but 
then it muſt on the other hand be admitted, that no au- 
thority is given by that act, nor had the overſeers any 
power under the old law, to enter on the /and, or to 
take any neceſſary ſtep towards obtaining a knowledge ot 
the occupier's landed property. - This argument there- 
fore, if it has any effect, muſt prove that no tax what- 
ever can be impoſed either on the tradeſman's profits, or 
on any one of the kinds of property enumerated in the 
act of parliament, How can the value of either lands 
or coal- mines be aſcertained- without an entry on the 
lands, c.? | | 
A ſecond argument is, that no fair rate can be made 
without deducting debts. But this is begging the queſ- 
tion ; for the tradeſman ought firſt to prove that the law 
intended debts ſhould be deducted. Many of the opi- 
nions that have been ſtated to-day, ſay that the viſible 
perſonal ability is to be rated: This feems to me to ex- 
clude debts. There is no deciſion that ſays, debts oughs 
ts be deducted. If the law be fo, does jt not * 
FE: 2 xg N 0 
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tract each of the ten occupies ? Nothing could be done 
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alſo to real property? Are not mortgages to be deducted ? 1777. a 
1 cannot ſee why there ſhould be all this anxiety for the : 9 
tradeſinan, and no attention to the caſe of the landhold-. Rx i 
ers. Whether the debts are to be deducted or not; Q 3. iq 
is immaterial to the deciſion of the preſent cafe ; becauſe of anvorrn. 4 
in this order, which I conceive we are bound to adhere 9 
to as much as a ſpecial verdict, the proſits are found to be 1 
4 3 4 

5 ber cent. and profit means a clear ſum after deducting id 
all charges. Since then, according to this mode of rea- iq 
ſoning, neither the value of land or perſonal property can i 


be aſcertained with certainty; it will be neceſſary to 4 
conſider, how it has happened that any proviſion has 
been made for the poor, and why all mankind have ſub- 
mitted and from time to time paid their ſhares of the aſ- 
ſeſſments. The overfeers and the inhabitants have pro- 1 
ceeded amicably; and that for this reaſon; unleſs they 8 
had done ſo, the poor mult have ſtarved. | 

It is probable that in early times they aſſembled in 
veſtry, and agreed what each individual's portion of the 
charge ſhould be. It will be ſaid perhaps that this being 
once done, as far as it concerned land, it might ever 
after be uſed as evidence of value :—This is no an- 
{wer ; becauſe lands muſt be rated according to improve- 
ments. One man's land may continue in the ſame ſtate: 
—Another's may be worth one third more. Large tracts, 
which for a long period may have been in the occupation of 
one man, may by private conveyances be transferred to ten. 
How then can an overſeer know, what portion of this 
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in ſuch a caſe, without admiſſions from the mouth of the 
occupier.— Theſe cannot be forced from him. The caſe 
I have now put is a very common one ſince the frequency 
of incloſing pariſhes. Lands: the value of which before 
was known, are, under incloſing acts, conveyed to dif- 
ferent perſons. Large pariſhes, which for a century 4 
have been occupied by two or three farmers only, are | 4 
divided amongſt a dozen proprietors. W bat method has f 
the overſeer for diſcovering the value of each of theſo i 
portions ? It can only be done by the party admitting 4 
them to be of ſome certain value. If the party is ob- [ 
ſtinate, the overſeer muſt rate him at diſcretion: And | i 
why ſhould not the obſtinate tradeſman be liable to this i 
inconvenience ? | 5 

The moment tlie court has determined that the order 
of ſeſſions is right, the inhabitants of pariſhes muſt aſ- 
ſemble, and by mutual conceffions agree how the charge 
ſhall be divided. An honeſt man will neyer ohje& to 
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Churchwardens 


of ANDOVER. | 
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iving in a fair account of his property; others will per- 
. be backward, and attempt to compel their neigh- 
bours to ſhare what ought to come from their purſes. If 
this ſhould be ſo, the overſeers muſt get the beſt infor- 
mation they can: And they will always (as the overſeers 
in the preſent caſe have done) value the profits of their 
trade at a much lower ſum, than in the opinion, of every 


one they amount to. If any one thinks himſelf aggrieved 


by ſuch a rate, he muſt appeal and ſatisfy the juſtices 
that he is injured, The juſtices have power to give him 
redreſs, and to order him his coſts. On the other hand, 
2 decifion that this property is not rateable, will ruin 
the jandholders in the populous towns in different parts 
of the kingdom. It will alſo deprive many of the 
people of England of the moſt valuable -privilege they 
at prefent enjoy ; that of ſaying who ſhall repreſent them 
in the Houſe of Commons. In the borough of Dor- 
chefter, this muſt neceſſarily be the caſe. It was the opi- 
nion of a very learned man, Lord Vaugban, that where 
the law is known and clear, though it be unequitable 
and inconvenient, the judges muſt determine as the law 
is, Without regarding the unequitableneſs or inconve- 


. niency. Thoſe defects, if they happen in the law, can 


only be remedied by parliament ; therefore we find many 
ſtatutes repealed, and laws abrogated by parliament as 
inconvenient, which, before ſuch repeal or abrogation, 
were in the courts of law to be ſtrictly obſerved. But 
where the law is doubtful, and not clear, the judges 
ought to interpret the law as moſt conſonant to equity, 
and leaſt inconvenient. | | | 

In the preſent caſe the law is clear; but if it were not 
fo, it ftill would be moſt conſonant to equity, that all 
thould contribute to the relief of the poor who are of 
ability to do ſo. I hope therefore that the order of ſeſ- 
fiors will be affirmed. | V i 

Mr. Dunning contra, objected that the order on the 
face of it was bad, inaſmuch as it did not appear, that 
the ſeveral perſons whoſe names were added to the rate 
by oi der of the quarter ſeſſions, had xatice of the appeal, or 
litigated the queſtio at the ſeſſions. They were therefore 
without redreſs; for it neceſſarily precluded them from 
their appeal. The ſeſſions as to them made an original 
rate, without having given them an opportunity of de- 
fending themſelves. | ; | 
The Court held this to be a fatal objection; and there- 
fore that the order of ſeſſions ought to be quaſhed, | 
Lord Mansfield, upon the general point, ſaid, it is a very 


Aifferent queſtion, whether perſonal eſtate is to be rated at the 


extent 
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extent in which it has been argued to day, or not to be 1777. 
rated at all in any ſhape, or under any circumſtances. It 
would make the poor laws very oppreſſive, if a man is Rex 
to be taxed to the extent of his whole perſonal eſtate and 1 "FD 
income. In that cafe, every man who has money in the of Ax DOA. 
funds, would be liable: Lawyers for their fees: ſoldiers 
for their pay, &c. But where men are occupiers of houſes, 
and have ſtock in trade, whether ſuch ſtock in trade may 
be taken into conſideration is a very different queſtion. 
Some perſonal eſtate may be rateable : But it muſt be 
local viſible property within the pariſh. The general 
queſtion is too extravagant. It would be material to 
ſtate what has been the cuſtom of rating. If the uſage 
ſhould be to take in ſtock in trade, there would be very 
good right toſupport it. Let them therefore try it on 
the ſpecial circumſtances of the caſe. 
Aſton Juſtice. From the caſe in the gth Car. 1. there 
are a great many which ſay, that the local viſible property 
may be rated but the queſtion is, how it muſt be done. 


Suppoſe it were done by the overſeers in the manner done 1 
here: if notice is given to the ſeveral perſons rated, and is 
they think themſelves over rated, they have an appeal to * 
the ſeſſions. So if a houſe has been uſually rated for the — 
houſe and ſtock in trade altogether; the rate is ſo ſpeci- 4 
fied ; and if the perſon has an objection, becauſe he is 1 
mounted too high, on an appeal, all that is a matter 1 


to be laid before the juſtices at ſeſſions, who act as ju- 
rymen with reſpect to the fact, and judges as to the de- 
ciſion. Then the immediate point ſpecified in the ap- 
peal is produced. For notwithſtanding the uſage, if upon 
the general queſtion, which is what they are now aim- 
ing at, it ſhould turn out to be a law that perſonal pro- 
perty is rateable, if that is the law, it mult. be rated 
then; though it never was ſo before.—I ſhould think if 
the fact was fairly ſtated on an appeal, perſonal property, 
if by 1:w rateable, might be called upon notwithſtanding 
the uſage. Per Cur. Rule abſolute. 
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1 PON ſhewing cauſe why a new trial ſhould not be x genie 


granted in this caſe, Lord Mansfield read his re- paid by 5 — 
| to an agent, an 


ort as f ; 
port as tollows : f placed by him 
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1777. This was an action for money had and received, 
— — brought by the plaintiff againſt the defendant, to reco- 
Buti,zz ver back a ſum of 2100). paid him as due upon a po- 
i —_=_ licy of infurance, as agent for the inſured, Meſire. 

Tuuadleto and Shaw, reſident at New York, This ſum the 
plaintiff had paid, thinking the loſs was fair. Notice of 
the loſs was given by the defendant to the plaintiff on 
the 20th of April. Part of the muy was paid at that 

| time, and the remainder on the 6th of May following; 
on which day the defendant paſſed the whole ſum in his 
account with Meſſrs. Ludlow and Shaw, and gave credit 
| | to them for it againſt a ſum of 3oool, in which they 
ſtood indebted to him. On the 17th of May, notice 
| | was given by the plaintiff to the defendant that it was 
| a foul loſs. At this time, nothing had happened to al- 
| ter the ſituation of the defendant, or to make it different 
| | from what it was on the 2oth of April. He had ac- 
| cepted no freth bills, advanced no ſum of money, nor 
| given any new credit to his principals ; but affairs be- 
| tween them and him remained preciſely in the ſame ſitu- 
| ation as on the 20th of April. The queſtion at the trial 
was, whether this action could be maintained againſt the 
defendant, as agent of the inſured ; which depended on 
this ; whether the defendant's having placed this money 
to the account of his principals, in the manner before 
ſtated, was equivalent to a payment of it over. 
| . r the principle of law is clear; that if money 
| be miſpaid to an agent expreſsly for the uſe of his prin- 
| Cipal, and the agent has paid it over, he is not liable in 
an action by the perſon who miſpaid it: becauſe it is 
jaſt, that one man ſhould not be a loſer by the miſtake 
of another; and the perſon who made the miſtake. is not 
without redreſs, but has his remedy over againſt the 
principal. On the other hand it is juſt, that as the 
agent ought not to loſe, he ſhould not be a gainer by 
the miſtake. And therefore, if after the payment ſo 
made to him, and before he has paid the money over to 
his principal, the perſon corrects the miſtake ; the agent 
| cannot afterwards pay it over to his principal, without 
| | making himſelf liable to the real owner for the amount. 
But the preſent caſe turns upon this; that the agent was 
ou in the fame ſituation at the time the miſtake 
was diſcovered, as before. At the trial I inclined to 
| - : think the plaintiff ought to recover; but did not direct 
= the jury ; and they found for the defendant. I am fa- 
Ad fed 1 miſtook in leaving it open to the jury: For it is 
| + clearly a queſtion of law, not a matter of fact: And in 
| conſcience the defendant is not entitled to retain the 
| | money, 
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money. Therefore I ſhould have left it to the jury in 1777. 
this manner; if you are ſatisfied that the money was 
paid by miſtake, and the defendant's ſituation not al- Berrza 

tered by any new circumſtance ſince, but that every thing ve 
remained in the ſame ſtate as it was on the 20th of HAAR. 
April, you ought to find for the plaintiff. 

Mr. Bearcreft and Mr. Davenport, who ſhewed cauſe, 
inſiſted that the defendant had a right to retain the 
money in queſtion, That the ſhip, which was the ſub- 
ject of inſurance, was ſuppoſed to be ſea-warthy ; and 
the object of the voyage was to ſatisfy 2100l. part of 
the debt due to the defendant, their factor. They had 
inſured therefore accordingly, and drawn bills on Hol- 
land to that amount ; which bills would undoubtedly 
have been honoured, if the ſhip had come ſafe. That 
upon the ſhip being loſt, and the money due on the 
inſurance coming into the defendant's hands; he had 
given his principals credit for ſo much on account, 
and had ſtruck the ballance. This by the verdi& the 
Jury clearly had conſidered as a reft in the books of the 
defendant, and not a mere placing to account ; and there- 

fore was to all intents and purpoſes equivalent to a pay- 
ment over. As to the fact of their being no change in 
the ſituation of the defendant and his principals, becauſe 
the debt was not increaſed, there was no neceſlity that 
it ſhould be increaſed ; or that any new credit ſhould 
be given. It was ſufficient that the money was fully 
| carried to account by the defendant, and conſidered by 
him as his property at the time, and for eleven days 
after. It might be too, that under this idea he was 
lulled into ſecurity, and did not take any means during 
that interval, to get the money from New York. If ſo, 
he would at leaſt be a ſufferer by the delay, if the ver- 
dict ſhould be ſet aſide. | 

Mr. Vallace and Mr. Dunning were in ſupport of the 
rule; but Lord Mansfield thought the caſe fo clear, that 
his lordſhip ſtopped Mr. Dunning, as being unneceſſary 

to give himſelf any trouble. | 
Lord Mansfield, I am very glad this motion has been 
made : for I defire nothing ſo much, as that all queſtions 
of mercantile law ſhould be fully ſettled and aſcertain- 
ed; and it is of much more conſequence that they 
ſhould be ſo, than which way the deciſion is. The 
jury were embarraſſed on the queſtion whether this was 3 
payment over. To many purpoſes it would be. It is 
now argued, that this is not a mere placing to account, 
but a making reſt. If it were, it would not vary the 
caſe a ſtraw, I verily believe the jury were entangled 
5 in 
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in confidering it as a payment over. There is no im- 
putation upon a man who truſts to a miſrepreſentation 
of the inſured. It is greatly to his honour; but it 
makes it of conſequence to him to know, how far his 
remedy goes if he is impoſed upon, The whole queſ- 
tion at the trial was, whether the defendant, who was 
an agent, had paid the money over. Now, the law is 
clear, that if an agent pay over money which has been 
paid to him by miſtake, he does no wrong; and the 
plaintiff muſt call on the principal. And in the caſe 
of Muilman verſus , Where it appeared that the 
money was paid over, the plaintiff was nonfuited. Bur, 
on the other hand, thall. a man, though innocent, gain 
by a miſtake, or be in a better ſituation than if the miſ- 
take had not happened? Certainly not. In this cafe, 
there was no new credit, no acceptance of new bills, 
no freſh goods bought or money advanced. In ſhort, 
no alteration in the fituation which the defendant and 
his principals ſtood in towards each other on the 20th 
of April. What then is the caſe ? The defendant has 
truſted Ludlow and Co. and give them credit. He traf- 
ficks to the country where they live, and has agents there 
who know how to get the money back. The plaintiff 
is a ſtranger to them and never heard of their names. 
Is it conſcientious then, that the defendant fhould keep 
money which he has got by their miſrepreſentation, and 
ſhould ſay, though there is no alteration in my account 
with my principal, this is a hit, I have got the money 
and I will keep it? If- there had been any new credit 
given, it would have been proper to have left it to the 
Jury to ſay, whether any prejudice had happened to the 


defendant by means of this payment : But here no pre- 


judice at all is proved, and none is to be inferred. Un- 
der theſe circumſtances I think (and Mr. Juſtice e 
ame 


with whom TI have talked the matter over is of the 


opinion) that the defendant has no defence in point of 
law, and in point of equity and conſcience he ought not 
to retain the money in queſtion. 
Mr. Juſtice Millet and Mr. Juſtice Aſphurſ were of 
the ſame opinion. 3 

Per cur. Rule for a new trial abſolute. 
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Same day. 
Evans et al' verſus Mann. * ae 
PON ſhewing cauſe why a new trial ſhould not be Anne, of a 
granted in this caſe, Lord Mansfield reported as bankrupt, in 
: : . aſſumpſit a- 

follows : The ſingle point ſaved in this caſe was, whether 2 

the plaintiffs, who are aſſignees under a commiſſion of vendee of 

bankrupt againſt one — a bankrupt, ſhould have goods ſold by 
ſtated themſelves to be aſſignees in the declaration. This the bankrupt 

5 : _ after the com- 
was an action for goods fold and delivered: There were Mies ad 
other counts for money had and received; and on an account not name 
ſtated. The caſe proved at the trial was, that the bank- themſelves 
rupt ſome years after his bankruptcy, and before he had 3 
obtained his certificate, continued to carry on his trade tion: Secus, 
as a lighterman, in buying and ſelling lighters; and if on a con- 

' amongſt others ſold a lighter to the defendant, who paid _ _— by 
him 301: part of the purchaſe money at the time of the; fl N 
ſale. Afterwards the plaintiffs, hearing of the ſale, commiſſion. 
applied to the defendant, and inſiſted upon having 
the lighter delivered up to them, or the purchaſe mo- 
ney paid; but after ſome converſation it was agreed be- 
tween them, that the defendant ſhould keep the lighter, 
and pay the refidue of the purchaſe money only to the 

_ plaintiffs, after deducting the 301. paid to the bankrupt ; 
end for this reſidue the action was brought. At the trial, 
the counſel for the defendant objeRed, that the action 
could not be maintained ; becauſe the plaintiffs did not 
ſue as aſſignees, nor ſtate themſelves as ſuch in the de- 
elaration.— I overruled the objection ; but gave the de- 
fendant leave to move for a new trial; and if the court 
ſhould be of opinion that the objection was well founded, 
then a nonſuit was to be entered. | | 

Mr. Wallace and Mr. Buller, who ſhewed cauſe, ar- 
gued, that this being a contract to which the plaintiffs as . 
aſſignees of the bankrupt were perſonally privy and part- 
ners, there was no occaſion for them to ſtate their title in 
the declaration; but they had a right to ſue in their own 
names, as an executor or adminiſtrator, who 1s party to 4 
a contract relative to the goods of the deceaſed, may do. 11 
Mr. Dunning and Mr. Morgan contra, contended, that 14 
the action being brought in right of the bankrupt, the 1 
plaintiffs ought to have ſet out their title in the declara- 
tion; otherwiſe the defendant could not know what an- 
{wer to make to the action. Beſides, it might be that he 4 


had 
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had a ſett-off ↄgainſt the bankrupt ; which clearly could 
not have been pleaded to this action. As to an executor 
or adminiſtrator ſuing in his own right upon a contract re- 
lative to the goods of the deceaſed, the law was clearly 
ſettled, that whereveran executor ſues in right of his teſta- 
tor, he muſt name himſelf executor ; and cited 5 Co. 31. 
F. N. B. 119. M. Cro. Car. 225. I Lev. 250. Regi/tr. 
Brev. 143. 2 Stra. 1271. Wilſ. 171. S. C. 

ee This is an action for goods ſold and 
delivered. IJ he facts of the caſe are, that the bankrupt, 
after his bankruptcy, and before he had obtained his cer- 
tificate, carried on his trade as a lighterman, and both 
built and ſold lighters. He ſold one to the defendant who 
paid him part of the purchaſe money : After which the 
aſſignees apply to the defendant for the value of the ligh- 


ter; and ſo far affirm the contract as to enter into an 
agreement, by which they are content to be paid the re- 


ſidue of the purchaſe money, after deducting what the 


bankrupt had received: And for this reſidue they have 


brought the preſent action. The objection made is, that 


the declaration does not ſtate them to be aſſignees. 


On conſideration there ſeems to be this diſtinction: If 
the aſſignees bringan action on a contract made by the 
bankrupt, before his bankruptcy, they muſt ſtate them- 
ſelves in the declaration to be aſſignees. But here the 
contract was after the bankruptcy, when the bankrupt 
could have no property of his own. The lighter was the 
property of the aſſignees; and conſequently, the ſale by 
him, a contract as their agent by operation of law, and 
on their account. Therefore it was not neceſſary that 
they ſhould ſtate themſelves to be aſſignees in the decla- 
ration; though in reſpec of the evidence in ſupport of 


the action it might be incumbent on them to prove the 


trading, bankruptcy and fo forth; in ſhort, the whole of 
their caſe, | 

Willes Juſtice. I am of the ſame opinion. The fale 
by the bankrupt in this caſe can be conſidered in no other 
light than as agent or ſervant to the aſſignees. 

Aſhhurſt Juſtice. In the caſe of an action at the ſuit 
of an executor, it is clear, if the action be brought on a 
contract made by himſelf reſpecting the goods of the teſ- 
tator, he need not name himſelf executor. Therefore, [ 


ſhould doubt whether in this caſe it would be neceſſary 


for the plaintiffs to go into evidence of the trading, bank- 
1. &c. For here there was an actual treaty between 
the plaintiffs and the defendant relative to the matter in 


litigation; and not merely a promiſe by — of 
aw. 
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Jaw. If ſo, the action is founded on an actual contract 1777. 

between the plaintiffs and the defendants: Conſequently 

the plaintiffs are entitled to recover ſuo jure. Evans 
Lord Mansfield and Mr. Juſtice Willes both added that 7A 

they were very clear on the laſt ground mentioned by Mr. 

Juklice Aſphurſt. | 

Per Cur. Rule for a new trial diſcharged. 


PiER SON verſus DUNLCP ef ar. February Gth. 


PON ſhewing cauſe why a new trial ſhould not be |f the indorſce 


; J of a bill of 
granted in this caſe, the facts as they appeared by exchange, 


the report were as follow : | who has re- 
This was an action brought by the plaintiff _ the ceived a navy 


; bill ned t 
defendants, as acceptors of a bill of exchange, drawn by the = 4 


Robert Mac Lintot upon them, for the ſum of 3001. pay- as a ſecurity 
able 15 days after ſight to the order of William Nicholl on to him (the 
account of freight, to be placed to account as per advice, dente) till 


IE, : - i the bill of 
The plaintiff was owner of a ſhip of which Nicholl was enchange is 


the captain, and the bill was indorſed by him to the accepted, do- 
plaintiff, The ſhip was freighted with naval ftores by pod fuch | 
Mac Lintet, who, being unable to diſcharge the freight, u ill with 


he dr; 
propoſed to draw the above bill upon the defendants, and 1 


to give Nieboll a certificate or navy bill, aſſigned to the defen- drawee re- 
dants, as a ſecurity till the bill of exchange was accepted. ce the mo- 


Nicholl after indorſing the bill of exchange ſent it to the „ 1 


plaintiff, together with a letter from Mac Lintot to the able for the 
defendants, in which was incloſed the certificate, which amount in 
Mac Lintot deſired them to tender at the N avy-office, u aten fut 


| oney had 
and at the ſame time adviſed them, he had drawn upon „ — 


them for 3001. as above. On the 2d of October, 1776, to the uſe of 
the plaintiff ſent this letter with the certificate incloſed, the indorſes, 


and alſo the bill of exchange, to the defendants by one — 
TLigbifoot, who delivered them accordingly, and the zext done nothing 


day called again for the bill of exchange. Ihe defen- that amounts 
dants delivered it up, ſaying. It would not be accepted to am accebt- 


ill the navy bill was paid. Lightfoot then demanded ef Er- 


the navy bill, but they refuſed to return it, ſaying, change.—If 
they would receive the money themſelves.” On this the drawee of 
fame day (the 3d of O#ober) the defendants had written 4 bill of <x- 


. . . , change fays 
to Mac Lintot, acknowleging the receipt of his with the je c:amor ac 


certificate incloſed ; that they had delivered it to the Na- cept it ti 
vy-office, and when the money was received they would w_ pain 
adviſe him of it: That his 5:/] would receive due honour, s . 
1 | ut to accept = 
avhes the 
ſtores ars 
paid for, 
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but that it was drawn too ſhort, being made payable be- 


fore the navy bill. There were 7wo proteſts on the bill 


of exchange: One for non-acceptance, the ground of 
which was that the defendants would not accept at pre- 
ſent, but would give an anſwer the next day, (viz. 4th 
of October,) after poſt : the other was for non-payment, 
the defendants ſaying they had no advice. At the trial 
the counſel put the caſe of the plaintiff on zwo grounds. 
1ſt, That the defendant's letter to Mac Lintot was an 
acceptance. But Lord Mansjeld ſaid, he rather thought 
it a letter of credit, and that, to make it an acceptance, 
it ſhould have been ſent to the Holder of the bill. The 
next ground was, that the anſwer of the defendants to 
Lightfoot, ſaying, They could nat accept till the navy 
& bull was paid, was a conditional acceptance: that the 
plaintiff had a lien on it, and therefore, as ſoon as they 
had received the money, they ought to have paid it to 
him. One of the ſpecial jury (Mr. Gorman) ſaid, the 
letter of the 3d of October to Mac Lintot ſtuck with him; 
becauſe, though it is a univerſal rule among merchants 
that a mere engagement to the drawer of the bill, is no 
engagement to the holder of it; yet here it was obſerva- 
ble, that when the defendants wrote the letter of the 3d 
of October to Mae Lintot (the drawer), they had the bill, 
the certificate and the drawer's letter before them: that 
the navy bill was ſent for the particular purpoſe of paying 
the bill of exchange, and that at that time they certainly 
meant fo to apply it. The jury accordingly found a ver- 
dict for the who/e amount of the bill in queſtion. N. B. 
There were other counts in the deelaration for money bad 
and received to the plaintiff's uſe, Cc. One ground of 
the motion for a new trial was, that the plaintiff had re- 
ceived 180]. in part of payment of the bill of exchange 
from Mac Lintot This was verified by affidavit; there 


had alſo been a proceeding in the Eæchequer and an in- 


junction granted. 1 | 

Mr. Dunning in ſupport of the rule contended, that this 
action could not be ſupported upon the ground of a ſup- 
poſed acceptance. That there was no evidence which bor- 
dered on the proof of an acceptance, except the letter from 
the defendants to Mac Lintot But even that could be no 


acceptance ſo as to render them liable to the holder of 


the bill; being a tranſaction entirely between them and 


Muc Lintet the drawer; and ſubſequent to the indorſement 
of the bill to the plaintiff. That the verdi& was clearly 
obtained on the ſecond ground made at the trial : 
viz. that the - plaintiff had parted with the navy certi- 

| ficate 
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f cate on the faith of the bill being paid upon the ſecurity 1777. 
of it. If ſo, it was founded on a miſtake; becauſe the 
certificate was evidently of a nature that could not em- Pizas 
power any body to receive the money but the defendants. „ 
Therefore, what the plaintiff parted with, was of no va- 
lue; and if of no value, could not be a ſufficient ground 
in law to raiſe an aſ/ump/it on the part of the defendants. 
Mr. Wullace contra for the plaintiff infiſted, 1ſt, That 
the declaration by the defendants, “that they could not 
accept the bill till the money upon the navy certificate was 
paid, was an undertaking to accept it then. That the 
certificate was as money; and therefore, having value in 
their hands, there could be no doubt that they meant to 
accept the bill, though they afterwards refuſed to do fo. 
Secondly, The plaintiff had a clear lien upon the certifi- 
cate: for though he could not have received the money 
upon it, being made pavable to the defendants, yet it 
was expreſsly given to him as His ſecurity till the bill was 
accepted, If fo, the money received by the defendants 
upon it was money received to his uſe. Therefore, on 
either ground the plaintiff was entitled to recover. As to 
the plaintiff's having received 180 J. from the drawer in 
part of the bill of exchange, that was no impediment to 
his reſorting to the defendants for the reſidue. If the ver- 
dict therefore was for too much, the plaintiff was ready 
to remit the diFerence; but that was no ground for a 
new trial. 2 
Lord Mantfield. The counſel for the plaintiff have 
put this queſtion two ways: 1/, That the conduct of the 
defendants was tantamount to an acceptance. 2dly, 
That the plaintiff had a lien on the navy certificate, and 
conſequently a right to the money received upon it by the 
defendants, as ſo much money received to his uſe. The 
1/7 queſtion 'is, Whether, taking all ſubſequent diſcove- 
ries into conſideration, there is ſufficient ground for the 
court to ſay the matter ought to be re-tried. 24h, What 
is to be done in reſpect of the ſuppreſſion an the part of 
| the plaintiff, at the trial, of his having received 180. ; 
- from the drawer of the bill in queſtion ? As to the fir, I 
| am more ſtrongly of opinion now than I was at the trial, 
that, upon the merits, the verdict is right. The grounds xz 
are two: And ½, I conſider what the defendants did, as 1 
an acceptance. It has been truly faid as a general rule, bw 
that the mere anſwer of a merchant to the drawer of z " 
bill, laying „ he will duly honour it“ is no acceptance; 
unleſs accompanied with circumftances which may in- 
i duce 
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ed is, ©* the want of advice.” That is a falſe reaſon: 
for he had received advice; and had a fund in his hands 


upon the certificate, he was bound to pay it to the plain- 


duce a third perſon to take the bill by indorſement : But 
if there are any ſuch circumſtances, it may amount to an 
acceptance, though the anſwer be contained in a letter to 
the drawer. In this caſe, if it were neceſſary to go into 
the queſtion, there is great reaſon to ſay, that what the 
defendants did was equivalent to an acceptance. Nichol 
the captain had a lien on the naval ſtores for freight. 
He had likewiſe a certificate given into his poſſeſſion, as 
a pledge for the money till the bill of exchange was paid. 
This certificate was not ſent to the defendants by the poſt 
in the uſual courſe of trade, but was incloſed to the plain- 
tiff as his ſecurity. He was not bound therefore to part 
with it till the bill was accepted. When the plaintiff 
tenders the bill for acceptance, the defendant tells him 
it could not be accepted till the gre were paid for.” 
There may be a conditional, as well as an abſolute accep- 
tance. What then is this declaration by the defendant, 
but an undertaking that the bill ſhould be accepted, hben 
the ſtores were paid for? After this, on the third of Oc- 
taber, he writes to the drawer faying “ he would honour 
the bill, but he ſhould not have drawn it at ſo ſhort a 
„ day, as it would be due before the ſtores were paid 
4 for.” This is an admiſſion that he looked to the cer- 
tificate as to the fund out of which the bill was to be 
paid. He is then called upon for payment; at which 
time he had actually received the money upon the certi- 
ficate. But he refuſes to pay, and the only reaſon aſſign - 


out of which the bill was to be paid. But whether he 
had advice or not was immaterial. For here, the plain - 
tiff had a lien on the certificate: and this certificate he 
depoſits in the hands of the defendant as a pledge for 
payment of the bill, Therefore, ſuppoſing for argument 
ſake, that the defendant at the time he received the cer - 
tificate had done nothing which could amount to an ac- 
ceptance, yet after he had actually received the money 


tiff. Though the certificate was payable to the defen- 
dant, he could not have received the money upon it, if 
the plaintiff had not delivered it to him. Therefore, the 
plaintiff had from firſt to laſt a lien upon it.— The next 
queſtion is, What the court ought to do in conſequence 
of the ſuppreſſion on the part of the plaintiff? The actual 
arreſt of the drawer is no diſcharge of the acceptor : And 
I do not think the ſubſequent correſpondence, or any of 
the other circumſtances fince, vary this caſe. But = 
- 3 verdi 
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verdict is certainly taken for 180 J. more than was due. 1777. 
There was no admiſſion of this payment at the trial, 
which was very wrong; and has been the occaſion of PiEasos 
filing a bill in the Exchequer. Therefore there ought to D 
de a deduction of the money received, and a proportion- 
able part of the intereſt, together with all the coſts in 
the Exchequer where this diſcovery was made. ; 

Afton Juſtice. I am of the ſame opinion. I think 
this was clearly a conditional acceptance. 

Per Cur. Rule for a new trial diſcharged, upon the 
plaintiff remitting the ſum of 180 J. together with the 
intereſt upon the ſum from the time it was paid, and 
diſcharging the coſts of the bill and anſwer in the Zxche- 
quer, and thereupon the defendant's bill in Scacc. to be 


diſmt 


| Friday 
SAYRE et al' verſus MINVNS. February yth. 


HIS was an action of debt upon bond brought by If to a plea of 

the plaintiffs, who were the ſheriffs of Middleſex, Beete 
againſt the defendant, a ſurety of Joſeph Stanbope, orie of an action on 
their bailiffs. Upon oyer prayed of the bond and condi- a theriff's 
tion, it appeared the condition was for the performance _ — 
of covenants in a certain deed of indenture bearing even gas ee 
date with the bond. The defendant pleaded, Iſt, Non cular Tar - 
t factum. 2dly, A ſpecial plea, ſetting forth the in- ra, and that 
denture in the condition mentioned, and the ſeveral the —_— 
covenants therein agreed to be performed by the defen- de due c. 
dant, the affirmative of which (material to this queſtion) turn, Sc. but 
were as follow: That the ſaid Joſeph Stanhope ſhould neglected, 
„ duly and lawfully execute and ſerve all briefs, pre- be ought 
s cepts, c. directed to the bailiff of the hundred of it a verif 
** Of/ulfton, or to him the ſaid Foſeph Stanhope, which cation. 
* ſhould be tendered or come to the hands of the ſaid Jo- 
% ſeph Stanhope to be executed or ſerved; and ſhould 
make true return in writing, ſubſcribed with his own 
* hand, of, to, or upon every ſuch brief, &c. and 
** ſhould deliver the ſame, togeiher with the returns, to 
the ſheriff, Cc. on or before the day of return, Cc. 
* 2. And ſhould receive into his cuſtody, the body of 
* every priſoner whom the ſheriff, &c. ſhould upon 
% warrant tender to him, c. 3. And ſhould when 
any goods or chattels by him ſeized or taken ſhould 
* be fold, if the money ſhould come to the hands of 
him the faid Joſeph Stanhope, pay or cauſe the fame 
to be paid to the under-ſheriff, his deputy or his 
* clerk. And alſo in caſe any debt, damages, ſum or 
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& ſums of money whatſoever, ſhould at any time be re- 
„ covered, adjudged or decreed againſt the plaintiffs for 


the eſcape of any priſoner, &c. or for any other cauſe, 


<« owing to the negligence or default of the ſaid Jeſep/ 
« Stanhope, he the ſaid Rowland Minns ſhould ſatisfy 
« and exonerate the plaintiffs from every ſuch damage, 
« &c,.” The plea, as to the negative covenants in the 
indenture, was ſpecial, that the ſaid Jeſeph Stanhope had 


not done, &c. in the words of each particular covenant. 


As do the affirmative, that the faid 7oſeph Stanhope had 
performed them ygenerally.— To this plea the plaintiffs 
replicd a writ of fi. fa. iſſued on a judgment for 400l. 
recovered againſt one Charles Pigot at the ſuit of Lucy 
Groves, widow, returnable in Michaelmas Term, 1773. 
That on the 23d of Augu/?, 1773, the writ was delivered 
to the then ſheriff of Midaleſex, Richard Oliver and Sir 
Wathin Lewes. That they made their warrant in writing 
to Joſeph Stanhope, which was duly. delivered to him. 
That on the 28th of September, 1773, Oliver and Lewes 
went out of office, and the plaintiffs came in, and that 
Oliver and Lewes did duly turn over all writs, &'c. re- 
maining in their hands unexecuted. I hat after the day 


of the return of the writ of f. fa. viz. on the 1oth of 
November, 1773, a rule was ſerved on the plaintiffs to 


return the ſaid writ, of . which the faid eee 
had notice, and ought to have made a true and lawful 
return thereto; but he wholly neglected to do ſo; by 
reaſon whereof a writ of attachment iſſued againſt the 
plaintiffs on the 5th of February, 1774, and they were ob- 
liged to pay the faid Lucy Groves 200l. &c. of which pre- 
miſſes the defendant afterwards had notice, yet had not. 
exonerated the plaintiffs, contrary to the form of the 
ſaid indenture; and this they prayed might be enquired of 
by the country, &c.—T here was a ſecond replication ſet- 
ting forth another writ of n. fa. iſſued in Hilary Term, 
1774, upon a judgment recovered by one ohn Gloag 
returnable on Saturday next after eight days of the puri- 
fication ; indorſed to levy 831.. beſides ſheriffs fees, &c. 
and delivered fo indorſed on the 2d of February to the 
plaintiffs to be executed; #y virtue of which writ and of 
a warrant thereupon made by the plaintiffs," and before 
the return, &c. divers goods and Chattels of, &c. were 
ſeized and taken in execution by the ſaid Jeſeph Stan- 
hope as ſuch bailiff, &c. and were ſold for 61 J. 55. 
which ſaid ſum came to the hands of the fad J. S. 
by reaſon whereof, the ſaid Foſeph Stanhope ought forth- 
with to have paid or cauſe to be paid to the under- 
hheriff, &c. the ſaid ſum of money, &c. And the ſaid 
plaintiffs. afterwards, on the 13th of June, 1774» 

| were 
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were obliged to pay the ſaid ſum, of which the faid Rows! 1797s 
land Minns had notice; yet neither the ſaid J. 8. rr K . — 


pray may be enquired of by the country..—To theſe replica- 
tions the defendant 4emurred; and aſſigned ſeveral cauſes * or 
to each. As to the 3ſt, That it concludes to the coantry,' 
when the ſame ought to have concluded with a verifira- 
tion. 2d, That it doth not appear any warrant was 
granted by the ſaid Stephen and William upon the i. fa: 
3d, That it doth not appear that Jeep Stanhope ought to 
haue made any return upon the warrant fo granted. Ath; 
Or that the writ of f. fa. was turned over by the late 
ſheriffs to the plaintiffs. As to the fecond replication : 
iſt, That it concludes to the country, Sc. 2d, That it 
doth not appear at that time any warrant was made 'by . 
the plaintiffs upon the writ of f. fa. or te whom fuch w 
rant was directed. zd, Nor is it atſedged by whom the 
ſaid goods and chattels ſuppoſed to be ſeized by J. S. 
wert fold, or to whom the money, Ac. was paid. ge 
Mr. Baldwin in ſupport of the demurrer, as to the firſt 
objection, inſiſted it was an eftabliſhed rule in pleadingy” 
that wherever new matter 4s introduced; it is neceſſary. 
to conclude with an averment; that the oppoſite party 
may have an opportunity of anſwering ſuch new matter. 
2 Bur. 772: Cornwallis v. Savery.—IWWefton verſus Chap- 
man, 3 Bur. 1725. the pleading in which latter caſe, he 
ſaid, was preciſely what it ought to have been in the pre- 
ſent. ** The plea, was a plea of performance generally. 
The replication ſet forth a particular warrant, alledging 
that the defendamt had not made à due return to it, and 
concluded with an averment. The defendant inſtead of 
demyrring, as he would have done if the conclufion had 
been faulty, took iſſue on the fact.“ So here, if the re- 
plication had concluded with an averment, the defendant 
might have denied the writ, and ought not to be preclud- 
ed from doing ſo. As to the 2d, 3d, and 4th objections, 
he faid, it did not appear that this particular warrant was 
turned over to the plaintiffs, but only, all unexecuted 
writs, Therefore, it might be that the defendant had 
executed this writ in the time of the late ſheriffs, and re- 
turned it to them. That the practice, where a writ ſued 
out in Trinity Term and delivered in the vacation to the 
then ſheriffs remains unexecuted at the expiration of their 
office, is, for them to turn it over to the new ſheriffs, 
who'make out a fre/b warrant upon it directed to their 
own officer. That here, the covenant was, that Stanhope 
ſhould make due return to all warrants directed to him by 


the plaintiffs; but no ſuch warrant appears to have been 
| F-p | : directed 
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directed by rem: Confequently he could not be bound 


not be reſponlible. 3 Co. 72. Vin vol. 19. p. 453. 


E. a. p. 3. 5 | | ET 
He obſerved in like manner upon the 2d and 3d objec- 


tions to the 2d replication, that as it did not appear that 
Stanhope was the officer to whom the warrant was direc- 
ted, or that the money was paid to him, the defendant 
was not anſwerable. | A boyriens 
Mr. Davenport for the plaintiffs anſwered all the ob- 
jections to the ſatisfaction of the court, except the firſt.” 


Lord Mansfield. I take this to be a rule in pleading : 


That you cannot go to iſſue on a general averment of 
performance: And the reaſon is this; that the queſtion 
may be brought to ſome degree of certainty, and notice 
given of what is to be agitated at the trial. When a par- 
ticular breach is aſſigned, there is an affirmative offered 
on one ſide, upon which the other may take iſſue. But 
here there is a general averment; and no ifſue is offered by 
the replication. . "Therefore, upon this objection, I am of 
opinion with the defendant. Upon all the other points 
I am clearly with the plaintiffs. In” a9 | 
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ls came before the court upon a rule to ſnew The court 
| will not quaſh 


a r-rate 
made by the churchwardens and, overſeers of the poor of A e 


the pariſh of St. Clement in the city of Norwich, in and unequal upon 
by virtue of a private ſtatute the 10 Ann, c. 6. entituled the face of it. 
an act for erecting a workhouſe and for the better em- 


1 cauſe, why an order of ſeſſions, confirming a rate 


<6, ploying the poor of the ſaid city,” ſhould not be quaſh- 
ed for inequality. The order of ſeſſions, after ſtating that 
the defendant had appealed from the above rate, ſet forth 
a clauſe in the ſtatute, by which a power is given to the 
governors and guardians. of the faid workhouſe, to raiſe 
and aſſeſs certain ſums weekly for the maintenance of the 
poor, on the reſpeQive inhabitants, and on every parſon 
and vicar, and on all and every the occupiers of lands, 
houſes, tenements, tithes impropriate, appropriation of 
tithes, and on all perſons having and uſing ſtocks and 
perſonal eſtates in the reipective pariſhes, towns, hamlets, 
or precincts: within the ſaid city, according to their ſeve- 
ral and reſpective values and eſtates. It then went on to 
ſtate, that on hearing the appeal and reading the rate, it 


appeared, that the ſaid James Hardy the appellant was 
rated ot aſſeſſed towards the relief of the ſaid poor within 


the ſaid city, in the ſum of 190. for his farm and lands 
within the ſaid pariſh of St. Clement; and that ſuch aſſeſſ- 
ment of 101. was then by all parties admitted to be one 
full maiety or half part of his rack rent, or of the real 
yearly value of the ſaid farm. And it was alſo admitted 


by all parties, that every occupier of lands and houſes 


within the ſaid pariſh were in lite manner equally aſſeſſed 
by the ſaid rate for their reſpective occupations, in the 
1 P p 2 ſame 


n 


r r 
1 


n 0 
e r 


8 n 5 8 , 8 . * e — COIN rm . 
ACS =O ILY Deed r. ty — — 1 ed we wy > ear any are or err pre I row 17. cas 2 l N ac 


Ix 


— 


Commis - 


Eaſter Term 17 Geo. 3. B. R. 


* 


hh, 


Rx 
ver ſut 
HAAR Dr. 


1777. 


verſus Bregrave. 4 Bur. 2491. 


ſame proportion as the ſaid James Hardy, or as near 
thereto as may be. And it alſo appeared, and was by all 


2 admitted, that the mode adopted and uſed in and 


y the ſame rate, for the aſſeſſing all perſons within the 


ſaid pariſh of St. Clement having and ufing fock and per- 
onal e/tate, or having money out at intereft, was to rate 


and aſſeſs all ſuch perſons reſpectively, in the faid pariſh, 
at and after the rate of one twentieth part of ſuch ſtock 
and perſonal eſtate, or money out at intereſt, and to va- 
lue the intereſt of ſuch twentieth part at and after the 
rate of four per cent. per ann. and then to rate and aſſeſs 
one moiety of ſuch twentieth part equally in that propor- 
tion or as near thereunto as may be. And it further 
appeared, that ever fince the paſſing and commencement 
of the ſaid act of parliament, lands, houſes, tenements, 
ſtocks and perfonal eſtates, or money out at intereſt, of 
the reſpective inhabitants within the faid pariſh of St. 
Clement have been conſtantly there aſſeſſed and rated to 


the poor rates of and for the fame”pariſh; and which 


rates have varied on the ſeveral aſſeſſments, according to 


the alterations of the circumſtances of the inhabitants ß 


the ſaid pariſh. And it was thereupon moved by the 
counſel of the ſaid Jams Hardy the appellant, that the 
rate aforeſaid ſhould be quaſhed for inequality. But this 
court, upon due conſideration of the whole of the/premi- 
fes, doth order that the rate aforeſaid be, and the ſame 1s 
hereby ratified and confirmed. 8 4. 1-193 
Mr. Wallace and Mr. Bearcroft ſhewed cauſe. 
Mr. Dunning and Mr. Kenyon contra, in ſupport of the 
rule for quaſhing the order of ſeſſions, objeRedz''that the 
rule of taxation laid down, with reſpect to the aſſeſſment 


of real and perſonal property in this pariſh, wag-manifeſtly 


unequal. That real rty being rated in me propor- 
tion of one full moiety er des le value; and perſonaly 
at only one moiety of a troenticth part, the burthen fut- 
tained by the Jand-holder was infinitely- greater than that 
impoſed upon the ſtock- holder ; therefore the rate was 
unequal. _ op > 166: 


Lord Mansfield. Unleſs we ſeo that upon the face of 


the rate, it is unegual, we cannot interfere. Here the 


juftices have thought it equal, and Ido not fee any 


thin 
in the caſe that fhews the party complaining is . 


Afton ſuſtice. If the rate does not appear to us to be 


” 


unequal], we cannot quaſh it, and ſo it was held in Rex 


Mr. 
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Mr. Juſtice ahr, and Mr. Juſtice A/bburff- were of 1799, 
the fame opinion. Z — 
1471 1H N Per Cur. Rule diſcharged. — 
| | | | verſus 


HARD. 


Rex verſus Inhabicants of CaRDINOTON. Same day, 


HIS caſe came before the court upon a rule to ſhew he ,rantee of 
þ 1 cauſe, why an order of feſſions, quaſhing a rate or the right of na- 
afleſſment made for the relief of the poor of the pariſh vigation of the 
of Cardington, ſhould nor be quathed as to the afſeſfinent '\ve" em 5 
upon Abley Palmer, Eſq. The ſpecial cafe ſtated by the and Bedferd, » 
order of ſeſſions was as follows: That Afpley Palmer, rateable to the 
Eſq; by virtue of letters patent, an act of parliament, poſe of the pa- 
and other legal conveyances, is ſeized: in fee, of the „ age 
right of navigation of that part of the river Ouze, which the ww ariting 
lies between Frith in the county of Huntingdon and the from a fuice 
town of Bedford; and of all the rolls, ſums of money ne there; 
and advantages arifirig and becoming payable for the himfelt AY 
carriage of coals, and all other commodities whatſoever, «/ſewbere, and 
npon that part of the navigation. That this part of the tolls are 
the river was made navigable for rhe public benefit, b * 
the undertakers and proprietors, from whom Mr. Pat.. 
mer claims, at a great expence; and is ſtill attended with 
conſiderable charges. That by virtue of the ſaid letters 

patent and act of parliament, the proprietors are im- 

powered to take and receive certain rollt for the carriage 

of coals and other goods, and to ere certain flaices and 

ſtaunches, for the better keeping up the water and car- 

rying on the ſaid navigation; and that the faid /o/ly are 

paid for paſſing through every fluice, and in a different 

rate, for different ſluices. That feveral fluices have been 

long fince erected on the faid navigation; and in parti- 

cular one ſluice acroſs the faid river in the pariſb of Car- 

dington in the county of Bedford, at which the toll is 

three pence per chaldron or load weight. That Mr. 

Palmer does not reſide in the pariſh of Cardington; nor 

has he any perſon reſident at that fluice, to recerpe the 

rolls But that the tolls for that ſluice are received at 

Barford or Eaton ; and the boatmen draw the wicket to 

paſs. That neither Mr. Palmer, nor any of the former 

proprietors of this navigation, were aſſeſſed to the poors 

rates, for their ſluices, or for the tolls or profits ; though 

it has been navigable, and the tolls received, for up- 

wards of an hundred years: But they have been for 

many years aſſeſſed to Cardington land- tax, and paid the 


following annual ſums; 51. 13s. 6d. when the, land- 


* 


tax was four ſhillings in the pound, and 31. 138. 4d. 
1 8 when 
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when, three ſhillings in the pound; as appears from the 
aſſeſſment. That the pariſh of Cardingten have lately aſ- 
ſeſſed Mr. Palmer to the poors rates, for the ſaid ſluices, 
in the ſum of ſeven ſhillings and ſeven pence halfpenny, 
being a rate at three pence in the pound. 

This caſe was argued on Tueſday the 11th of February 
in laſt term, by Mr. Bearcroft, Mr. Dunning, and Mr. 
Pemberton againſt the rule, and by Mr. Wallace 2 


Mr. M biteburch in ſupport of it L. Againſt the rule 


it was argued, That this ſpecies of property, 2½, 


tolls and other; yearly profits,” though expreſsly 


ſeſſed to the relief of the poor. If it 


not be made. 240% Suppoſing it 


within the words of the land- tax acts, ate clearly not 


within thoſe. of the ſtat. 43 Eliz. c. 2: Nor was it the 


intention of the legiſlature that, tex ſhould be al- 
| | f jt had been, the le- 
iſſature would, certainly have uſed the ſame words in 


both caſes :. Therefore the diſtinction manifeſtly ſhewed 
they meant to aſſeſs them to the one, and not to. the other. 


Betides, the value was ſo uncertain, that a fair rate could 
doubtful whether this 


ſpecies of property was meant to be included under the 


ſtat. 43 El. c 2: the uſage and practice ought to go- 


T Bott's Ap- 
pendix 384. 


vern : and here the uſage, from the time the navigation 
was firſt made, has been uniformly againſt their being 
rated. But further, Mr. Palmer does not reſide, nor is 
the toll even received within the pariſh, but at Bar ford or 
Eaton. Conſequently, if aſſeſfable at all, it muſt be aſ- 
ſeſſed where received, and not to the pariſh of Cardington; 
and to this purpoſe was cited Rex verſus Rebow, Mich. 
12 Geo, 3. . N. I. as directly iu point, If any diſtinction 
could be made bętween the two caſes, it was, that the 
preſent was rather ſtronger than that; becauſe there, two 
perſons were conſtantly xelident in the light-houſe: the 
tolls of which were the object of the rate. But here, 
neither Mr. Palmer, nor any body who could repreſent 


* 


him, reſided in ny pariſh. 


In ſupport, of the rule it was contended that this ſpe- 
cies of Epe though not .expreſsly within the words, 
was Clearly within the meaning of ſtat. 43, Eliz. c. 2. That 
there could be no difference between theſe tolls and thoſe 
of any other deſcription : as the tolls of a market. or 
the like; Which were clearly aſſeſſable tq the poor; and 
were ſo held in 3 Keb. '540,—As to the valuę being un- 
certain, fo, is the value of tithes, coal- mines, &c. And 


even in lead- mines, though the adventurers are not rate- 


I Gs . | 
Mr. Jultice Agen was abſent upon the argument, bi 


7 
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able on account of the riſque they run, the lord is for 
his ſhare *®. In the caſe of Rex verſus Rebow, enquiry 
was directed to be made as to the tolls of bridges; when 
it appeared that Fulbam bridge tolls are taxed at the rate 
of 500l. per annum. Why not aſſeſs theſe tolls as well 
as them ? As to the objection of their not being received 


Palmer choſe ; they are not gecgſarily payable elſewhere. 
But the material thing is, that they ariſe within the pa- 
riſb: The conſideration for which they are paid, is the 
paſſing through the furce within the pariſh , and if a boat 
went no farther, the toll would be equally payable. It is 
therefore compleatly due within the pariſh. The ground 
of deciſion in Rebow's caſe was, that the veſiels did not 
come within the pariſh : Therefore the tolls were ne? 
due there. But here they do arife, and are due within 
the pariſn.— The court upon this argument ordered the 
caſe to ſtand over to the preſent term, that enquiry might 
be made as to the cſfom of rating this deſcription of pro- 
perty in other places. 1 e 
Mr. Dunning now ſtated, that in anſwer to the enqui- 
ries made it appeared, that out of feurteen ſluices, being 
the whole number erected upon this navigation, one only 
was rated to the poor. That the river [vil, near Bury, 
the Northampton river, Lark, Ouze, and Stower were 
none of them taxed. — Mr. Whitchurch contra, ſtated that 
the tolls at Marlow, Oxford, Reading, and ſeveral others 
on the river Thames were all rated to the poor. 0 

The court upon, the whole thought theſe tolls were 
rateable; and therefore directed the rule for quaſhing 
a order of ſeſſions to be made ablolute, and attirmed 
the rate. | | | 


* 


* 


* Rowls v. Cells, Eaſter, 16 Geo, 3. B. R. ſupra 451. 


KewnrT verſus B IR o. 


| vs ſhewing cauſe why a new trial ſhould not 
be granted, Lord Mangſield reported the caſe as 
follows: — This was an action brought by the plainti 
who was a ſurgeon on board an Euft Indiaman, againſt 


ſum of 10091. upon a ſpecial agreement, bearing date 
the 18th of Jus, 1 774; by which after reciting that 
ſave her paſſage to China, the defendant would pay to the plaintiff 1000 
one of the parties had ſome wa on board, liable to ſuffer by the loſs af 


wagering policy within the Nat. 19 Geo, 2, c. 37. 
g “ whereas 


Inhabitants of 
CARDINGTON, 


within the pariſh, the) might be 1eceived_ there if Mr, 


Tueſday, April, 
22d, Mr. Juſ. 
tice Afton, ab- 


{ An agreement 
to pay 20l, to 
the defendant at 
the defendant, a paſſenger in the ſame ſhip, to recover a the next port a 


I. at the end of 
one month after ſhe arrived in the river Thames, without reference to any freperty, though 
the ſeaſon, is 
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—— ant the ſum of 20l. ſterling at the next part the ſhip 


Krur 


BIE D. 


' £5 ant, in conſideration thereof, did undertake that the 


i _wverſus ' 


than uſi ual, 


2 whether the ſhip wauld or would not fave her paſſage, 


ELL 1 od 181 


„ whereas the plaintiff had agreed to pay to the defend- 


& ſhould arrive at, it was witneſſed, that he the defend- 


«* faid ſhip ſhould fave her paſſage to Ching that ſeaſon; 
and in caſe ſhe did not, then. he would pay to the 
* plaintiff, the ſum of oool. at the end of one month 
« after the arrival of the ſaid ſhip. in the river Thames. 
At the trial it appeared, that the plaintiff duly paid the 
amount of the 20]. to the defendant at the next port, in 
fpagedas ; That the veſſel being delayed below the Cape 
and Madras, in conſequence of a miſealculation of. five 
days in the reckoning, and the monſoons ſetting in earlier 

he loſt Jo paſſage. That the plaintiff had 
{owe goods on board, which were liable to ſuffer by the 
loſs of the ſeaſon: And that whilſt it was ſt ill daybrful 


the captain had applied to one of the. parties to perſyade 
them to reſcind the agreement; repreſenting that the 
ſum to be paid in either event, would be more than the 
loſer could afford. That the plaintiff was willing to have 
cancelled the agreement, but the defendant poſitively re- 
fuſed. The jury 1 45 a verdict for the plaintiff, da- 
mages 980), But I gaye the defendant. leave to move 
or, a. new trial upon the queſtion, whether this were not 
fo eee Within. the fiat. 19 Gee. 2. g. 37. and'there- 
ore void. . | % 1 414-1 
Seijeant Hill and Mr. Vallgce in ſupport of the rule 
for a new trial argued, that the inſtrument in queſtion 
was clearly in the nature of a gaming or wagering policy. 
That the words of the act are general, that all afſur- 
ances, intereſt or no intereſt, or “ by way of gaming or 
wagering, ſhall be void ;?* and being intended to ſup- 
preſs fraud, ſhould be conſtrued liberally. That this 
was clearly a ſpecies of inſurance, being made in terms 
againſt one of the riſques Which à common policy inſures 
againſt ; viz. that the ſhip would arrive within ſuch a 
time in China. If ſo, it was undoubtedly. within the in- 
tention ot the act, being made without, reference to any 
property on board, though the plaintiff had ſome little 
intereſt in the cargo. 1 
Mr. Mansfield and Mr. Buller contra contended, that 
this was not a caſe within the words or miſchief of the 
ſtatute. That it was ng inſurance againſt the perils of 
the ſea or loſs of the ſhip or cargo, nor againft any 
of the common riſques in common policies; but 
merely an undertaking on the part of the defendant, 
that if the ſhip did not fave her paſſage to China, 


he 
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he would pay 10001. upon her arrival in the river Thames. 17 77. 


So far from being an inſurance on the loſs of the ſhip, if 


the had been loft, the defendant would have ſaved his 
money. For he was not to pay, except ſhe loſt her paſ- 
faze to China, and afterwards arrived fafe in the river 
Thames, That if it reſembled any thing, it was more in 
the nature of a-bottomree contract. But to conſtrue it an 
infurance, would be to make every wager againſt time a 
policy of inſurance. Therefore they prayed the rule 
might be difcharged. OO q 

Lord Mansfield. A policy of infurance is, in the na- 
ture of it, a contract of indemnity, and of great benefit 
to trade. But the uſe of it was perverted by its being 
turned into a wager. To remedy this evil, the ſtat. 19 
Geo. 2. c. 37. was made; which, after enumerating in 
the preamble the various frauds and pernicious practices 
introduced by the perverſion of this ſpecies of contract, 
and amongft others, that of gaming and wagering under 
pretence of inſuring veſſels, &c ; proceeds, under gene- 
ral words, to prohibit a// contracts of aſſurance by the 
way of gaming or wagering. Here, the plaintiff gives ſo 
much to the defendant in confideration that the ſhip ſhould 
fave her paſſage to China; ard if not, then, upon her re- 
turning ſafe ro England, he is to receive 10901. If the 
firſt of theſe events happened, the defendant won ; but 
he could not loſe unleſs both happened. Is not this gam- 
ing? Is not this wagering ? If tnis were allowed, all wa- 
gering policies would be turned into this form, and the 
act would be entirely defeated. If there is no intereſt in 
the caſe, it is gaming and wagering. Therefore the rule 
muſt be made abſolute. | i 

Lord Mansfield added, that it would be better for both 

parties to take it as a verdict for the defendant at the trial, 
without coſts: And the judgment was entered up accord- 
ingly ; and the premium returned. 


Minors et aP verſus HoucnToON. 


T*HI'S was an action for a boat belonging to the 
plaintiffs, which was loaded with coals, and was 


navigating on the Birmingham canal; and was there ſeiz- 


ed and ſold by the defendant, who was collector of the 
tolls and duties payable by boats navigating thereon. The 
cauſe was tried at the laſt aſſizes held for the county of 
Warwick, when a verdi& was found for the TOS 
with 131. 141. 6 d. damages, and 40s. coſts, ſubject to 
the opinion of the court on the following caſe. f | 

| | n 
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duties they are obliged to pay for the ſame. And in 
«« caſe of neglect, refuſal, or denial, of payment on de · 
& mand of ſuch forfeiture or forfeitures beforementioned, 
or any part thereof, to the ſaid company of propri- 
etors, their ſucceſſors and aſſigns; that then, and in 
«* ſuch caſes, the ſame ſhall be recovered and levied in 
„ ſuch manner and by ſuch methods as the ſaid tolls, 
states and duties: are therein before directed and ap- 
< pointed to be recovered and levied,” . 
he plaintiffs were owners of the boat in queſtion ; 
which, at the time it was taken, was loaded with coals, 
and was navigated on the canal, The defendant is col- 
jector of the duties. The coals, by the rate of tonnage 
ſettled under the authority of the act,. were liable to a 
tonnage of 18. 3d. per ton; and were worth to be ſold 
28. per ton, exclupve of tonnage. The plaintiffs (or the 
perions having the command of this boat. under them) 
delivered to the defendant às collector as aforeſaid, an ac- 
count, in writing, of the quantity of coals contained in 
the boat; in which account it is ſtated to be only twenty- 
tb ton and ten hundred weight. On the ſame being 
weighed, it appeared that the real weight thereof was 
twenty-four ton and eight hundred weight; whereupon the 
defendant feized the boat. On the boat being ewes the 
| er: EG pF plain- 
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plaintiffs immediately tendered to the defendant the mg- 
ney admitted to be due for the tonnage of the whole 
quantity of coals, and alſo 208. as the penalty forfeited 
for reporting the weight of the coals to be two ton leſs 
than the real weight thereof; and demanded the boat: 
Bur'the defendant refuſed to accept the money tendered, 
or to deliver the boat, inſiſting that the plaintiffs had for- 
feited ten ſbillings à ton on the WHOLE guantity of coals con- 
tained in the boat; and gave notice in writing to the plain- 


tiffs, “ that unleſs they paid ten ſhillings a ton for every 


ton of coals contained in the boat, within five days, 
« he would ſel] the boat, to. levy that penalty ** Upon 
the plaintiffs not complying with thar demand, the de- 
fendant, after the end of five days, fold the boat, and, 
out of the money ariting by the ſaie thereof, retained the 
amount of the freight for the coals, and ten ſhillings a 
ton for every ton of coals contained in the boat, and alſo 
the coſts and charges of the ſeizure, diſtreſs and fale ; 
and returned the overplus to the plaintiffs. —The queſtion 
reſerved for the opinion of the court was, Whether, up- 
on the tt ue conſtruction of the above ſtated clauſe of the 
act, the plaintiffs had forfeited and were liable to pay the 


penalty of ten ſhillings a ton only upon the difference be- 


tween the weight or quantity given in, and the aual 
weight and quantity contained in the boat; or upon the 
whole weight or quantity contained in the boat ? 

Mr. Dayrell for the plaintiffs argued, that upon the 
true oonſtruction of the ſtatute, the ſingle forfeiture of 
ten ſhillings per ton, could only be multiplied by the num- 
ber of tons over and above the quantity given in, and 
not by the groſs number of tons contained in the veſſel. 
That this was apparent from the mannec in which the 
penal part was worded : For inſtead of ſaying that “ In 
5 caſe they ſhall negle& or refuſe, &c. or ſhall give @ 
*« falſe account, or ſhall deliver, &c. that then, in all 
and lin either of thoſe caſes, they ſhall forfeit and pay 
ten ſhillings for every tin of goods wwbich /hall be in ſuch 
boat, and ſtopping there; the act goes on and ſays, 
of which account thall be refuſed, or of which ſuch 
* falſe account, &c.“ which latter words plainly ſhew 
the forfeiture is only ta accrue upon the quantity given in, 
ec. otherwiſe the repetition would have been fruitleſs. 
Beſides, a different conſtruction would make the forfei- 
ture beyond meaſure ſevere. and oppreſſive, 'and out of 
all proportion to the fraud intended to be ſuppi eſſed. 


- Mr: 
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Wil Nes Mr. beeler contra contended, that upon the plain 
ll — ſenſe and meaning of the ſtatute, the a, offending in 
Mrxoxzs this caſe was liable to a penalty of ten ſhillings per ton 
pro 0s upon the whole quantity of goods contained in the boat. 
neon. That here the torfeiture was incurred for not giving in a 
4 | full account; therefore if falſe as to any part, it muſt be 
falſe in toto. That the words were exprels ; Shall for- 
« feit and pay ten ſhillings for every ton of which Hall 
ve in ſuch Lat of which ſach falſe account ſhall be gi- 
„ ven;“ not of which xo account ſhall be given ;”” for 
that might have made ir clearer the other way: but as it 
now ſtands, it is plain the forfeiture was to be ac- 
cording to the whole number of tons contained in the 
veſſel.” But if there were any doubt, it was cleared up 
by the ſpecific weight to which the fingle penalty was con- 
fined was confined, viz. 10 8. for every ton: For if the 
penalty could only be levied upon the quantity not given 
in, there might always be 19 cut. over the quantity given 


in, and no penalty at all incurred. 


e | Cur. adviſare vult. 
— hd. Afterwards, on Monday, May 12th, in this term, 
tent. E delivered the reſolution of the“ court as 

ollows : * | | | . 94 


We are all of opinion, that the penalty 'in this caſe 
ſhould not be ten ſhillings per ton upon the groſs weight 
or quantity of goods contained in the boat ; but ten ſhil- 
lings per ton only upon the difference between the weight 
or quantity given in, and the actual weight or quantity 
contained in the boat. The conſequence is that there 


mult be Judgment for the Plaintiffs. 
© yay. ON | WARNER et al” verſus TartoBaLD- 5 


Riens in ar- N debt for rent, the plaintiff declared upon an inden- 
rereis a good I ture of leaſe for 21 years, made between Wilkan 
nn 0k” Watts (who at the time of the indenture was poſſeſſed of 
ſor rent. the premiſes for the reſidue of a term of 61 years eom men- 
: cing in the year 1759) on the one part; and James Gub- 
bins of the other part: The declaration ftated the de- 

miſe, the entry of Gubbins, &c. and that afterwards 

Matis fold the reverſion to the plaintiffs.” That 

ſubſequent to ſuch ſale of the reverfion, all the eſtate, 

Sc. of Gubbins came by affignment to the deten- 

dant, who entered, c. after which balf a year s 

rent, viz. 201. became due and in arrear. The defen- 

dant pleaded that nothing of the rent is in arrear 


« and.unpaid as by the declaration is above ſuppoſed.” The 
N | pPlö&aint iffs 
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plaintiffs demurred, and aſſigned for ſpecial cauſe: , 
That it was not alledged that the rent was paid on 
the 24th of June, 1776, or when it became due, or when 
the ſame was paid. 2d, That it did not allege, that 
the rent was paid before or at the time of exhnbiting 


the bill, or that the ſame was not then in arrear and 


Mr. Buller for the plaintiff ſtated the queſtion to be. 
whether in debt for rent by an aſſignee againſt an aſ- 
ſignee, the plea of riens in arrere was à good plea; 
and he inſiſted it was not. Becauſe upon ſuch a plea, it 
is impoſſible for the plaintiff to tell what it is the de- 
fendant means to inſiſt on at the trial; whether he will 
deny the original leaſe, or any intermediate aſſignment ; 
or whether he meant to ſet. up a payment before or 
fince the action brought. For it only ſays “ nothing 
is in arrear,” which muſt relate to the time of the plea 
pleaded; | But it might be in arrear before, and at the 


time of the action brought. Therefore, upon ſuch a 


plea, non confiat when, or how payment was made; or 
whether levied by diſtreſs, or releaſed. Conſequently the 
plaintiff is at a total loſs what defence to prepare to 


meet. The only inſtance of a plea. of this kind is in 


I Brownlow 19. Hare v. Savile; and there the court 
held it bad. It is true, that was an action of co- 
venant for rent, but there is no difference in this caſe 
between covenant and debt. 

Mr. Wood contra for the defendant ſaid, the whole 
diſtinction was between. debt and cauenant. That in the 
latter, riens in arrere was clearly a bad plea, for the rea- 
ſon aſſigned in Hare v. Savile ; '** becauſe it confeſſes 
<< the covenant to be broken, and (tends. but in mitiga- 
tion of damages. But debt, is to recover the ſpecific 
ſum due; and if that is paid, there can be no damages 
for the detention. It is eſſential that it ſhould be due at 


the time of the action brought; and that is the only 
point for the defendant to anſwer. The form of the plea 


is, nil debet, in the preſent tenſe; which has reference 
to the time of the action brought. In covenant it is, 
non infregit conuentionem, in the pa. In detinue, the 
principle is the ſame: The plea is non detinet: The only 
difference is, that the one is to recover goods and chat- 
tels, and the other money. But in this caſe viens in ar- 
rere is a fairer plea than nil debet: Becauſe nil debet puts 
the whole declaration in iſſue; whereas, his conſines 
the queſtion to the fingle fact. whether ſuch rent was 
due.“ Yet nil debet would have been a good plea. 
Hard. 332. 2 Ld. Raym. 1503. Bul. Ni. Pr. 2d edit. 


170. Indeed, between nil debet and riens in arrere, there 


is no ſubſtantial difference. In replevin, the latter is 


the 
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the conſtant plea. So in debt, and in annuity, which 
is in the nature of an action of debt. As to the ſecond 
objection, that the plea does not ſay the rent war in ar- 
rear at the time of the action brought, the anſwer is, 
that the plea relates to the time of bringing the action; 
therefore, whether alledged in the paſt or preſent tenſe, 


makes no difference : Becauſe payment ſubſequent to the 


action brought could not be given in evidence. But it 


this were an objection, the ſubſequent words, „as by 


— 


the declaration is ſuppoſed, would cure it effectually. 
If not, it would apply to every plea of nan eſt factum, 
nil debet, non detinet, riens per diſcent, &c. to every ac- 
tion in the Common Pleas,” and to verdicts; all which 
run in the preſent tenſe. But various precedents | of 
ſimilar pleas are to be found in Raffall 175, 176. Winch. 
Ent. 10. Placita generalia. 106. and moreover it is 
the conſtant practice. ene, en 

Mr. Buller in reply. The plea of rient in arrere is 
not a general iſſue; therefore the caſes cited are not ap- 
plicable. The words “ as the declaration ſuppoſes” are 
in this caſe mere words of form; and do not go to the 


4 


time when the rent became due. There is in ſubſtance 


no difference between this caſe and Hare v. Savile: 
Here,” the allegation is, that the rent was due on the 
24th of June, 1776. That allegation is not anſwered 
by a plea which only ſays, nothing is now in arrear:” 
Becauſe that might be perfectly true, though it were 
confeſſed at the ſame time that the rent was due when 
the action was commenced. Therefore the plaintiff is 
reer ai wma nh mi Cf 

Lord Mansfield. Mr. IN ved has fully ſatisfied me. No- 
thing can be clearer than the preſent caſe. The decla- 
ration ſays, there is ſo much rent in arrear. The pl a 
ſays, there is not. "The ſaying there is nothing in ar- 
rear, is the ſame as if he had ſaid nil debet; and it is 
abſurd to ſuppoſe that it relates to the time of the plea, 
and not to the action. Beſides, it is a m re favourable 
plea for the plaintiff; it is an anſwer to the action. The 
action is in the preſent tenſe: So is the plea. It is the 
general iſſue, If the rent was due, and ig not at the 
time of the plea; it could not have ceaſed to be due, 
but by the plaintiff 's accepting it: And if ſo, he waves 
the action, thouph it was well brought at the time. 

Per Cur, Withdraw the demurrer on payment of coſts. 


4 » - a 
q * 5 «. F 
8 

- 2 ** # z 


\ > GOODRIGHT 


* * 
4 2 * F A 


1 
4 * » 0 


2 ww 


ra\lh 5 | dk 314  - un 


ef 
* 


* . ? 5 


GooDRIGHT; e dim. STEVENS, verſus M 


1 — — — — 


ſday, 
1 
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May 


TPON ſhewing cauſe why a new trial ſhould not be Gral qcutare- 
granted in this caſe, Mr. Juſtice Willes reported tions, or the an- 
from Mr. Baron Eyre as follows: | _— 
This was an ejectment for two meſſuages, &c. demiſ- ate good 3 
ed by Samuel Stevens on the iſt of March, 1776, for gence, after the 
ſeven years. Plea, not guilty. Verdict for the plaintiff. death of ſuch 
The leſſor of the plaintiff claimed to be entitled to the re. 
premiſes cor which the ejectment was brought, as couſin ,,,, befere mar- 
and heir at law of Aun Stevens who died ſeiſed. And riage; but not, 
the only queſtion in the cauſe was, whether the leſſor 1 —_ 
of the plaintiff was the legitimate ſon of Francis and 2 
Mary Stevens; or was born of Mary before their mar- 
riage.— For the plaintiff, the reg//fer of the marriage of 
Francis Stevens and Mary Packer, dated, November 2d, 
1703, and the regi/ter of the Birth of the leſſor of the 
plaintiff, in the following words, ** Chriſtenings 1704, 
“ Samuel fon of Francis and Mary Stevens baptized 
© July 3d,” were produced. It was infifted, on the 
part of the defendant, “that the leſſor of the plaintiff | 
«© was born and privately baptized before the marriage, 
«and that there was a publick baptiſm after the mar- 
© rage,” whieh accounted for the regiſter. — They firſt 
offered witneſſes to general declarations by the father and 
mother, that Samuel the leſſor of the plaintiff was born 
before marriage, which evidenee Mr. Baron Eyre was ot 
opinion to reject. They alſo offered evidence, that there 
was a general reputation in the place, where the father 
and mother and Samuel reſided, „that he was bort be- 
fore marriage; which Mr. Baron Eyre was likewiſe of 
opinion to rejet.—They- further offered to produce one 
Toſeph Dowell as a witneſs, to prove that he had heard 
one Crips ſay many times that the leſſor of the plain- 
tiff was a baſeborn child, which evidence was reject- 


ed: And laſtly, they offered an anſwer of the ether of 


the leſſor of the plaintiff to a 5¼ in the Court of Chan- 
cery by the committee of Anm a lunatic, the perſon laſt 
ſeifed, againſt the leſſor of the plaintiff and his mother; 
in which anſwer, the mother declared him to be lepiti- 


nate; that he was born before marriage and privately 


baptized j and again publicly "baptized after the mar- 
rage : Which evidence Mr. Baron Eyre was alſo of opi- 
nion to rejett. Whereupon à verdict paſſed for the 
plaintiff, ſubject to the opinion of the court upon theſe 
points of n.... MT FB t EU 
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Mr. Howarth and Mr. Jones now ſhewed cauſe, and 
inſiſted, that though the teſtimony. of parents in their 
life-time, or their declarations after- their deceaſe, might 


© be admiſſible in caſes where proof of the marriage was 


preſumptive only, as by cohabitation, or general reputa- 


tion; yet neither their declarations, nor their . perſonal 


. teſtimony, could be admitted to baſtardize their iſſue; 


Where, as in this caſe, the fact of the marriage was ac- 


tuaily proved. If ſo, the evidence offered was rightly 
rejected. In ſupport of this poſition they cited the fol- 
lowing authorities. Rex v. [nhabitanti f Reading, 
Mich. 8 Geo. 2. B. R. Caſes temp. Lord Hardyicke 79. 


Ke verſus Rook, Mich. 20 Ged. 2. B. R. 1 Wilſ. 340. 


Rex v. Inhabitants of St, Peter's, Worceſter. Bur. Set. 
Caſ. 25. Rex v. Inhabitants of Stockland, Bur, Set. Caf. 


506. 8 Mod. 180. Code, Lib. 2. tit. 4. lex. 26. Lib. 
8. kit. 47. lex. 6. 9. 10. Dig. lib. LL tit. 2. 27. Lib. 
22. tit. 3. 29. 8 4 . 
Lord Mansfield. All the caſes cited, are caſes rela- 
tive to children born in wedlock : And the law of Eng- 
land is clear, that the'declarations of a father or mother, 
cannot be admitted to baſtardize the iſſue born after 
marriage. But here the evidence offered is only to prove 
the time when the iſſue was born; and to ſnew, whe- 
ther it was before the marriage or after. The objection 
that is made to it goes a great way indeed; for it goes 
to this ; that even if. the father and mother were alive, 
their own teſtimony could not have been-received. 
Mr. Wallace and Mr. Bower contra, in ſupport of the 
rule, admitted the fact of the marriage, but nevertheleſs 
contended the evidence offered ought to have been re- 
ceived. That the legitimacy of the leſſor of the plaintiff 
did not depend, upon whether F. Stevens or a third per- 
ſon was his father, ſuppoſing him to be actually born 
in wedlock; but upon the fact, whether he tuas born in 
wedlock or net. That the regiſter, though evidence of 


his being the ſon of M. and F. was by no means con- 


cluſzve as to the time of the birth. What then is the beſt. 
evidence the nature of the thing will admit of? Moſt 
elearly the teſtimony of the parents themſelves, if alive; 
eſpecially, of the mother, If ſo, why. are not her 
declarations to be received after her death? (Lord 


Mansfield. Suppoſe the father had entered the day 


or hour of the child's birth in a leaf of the Bible, 
would not that have been evidence?) Moſt undoubtedly - 


it would. And though there are many diſtinctions in 


the books, as to how far an anſwer, or depoſitions 
in one ſuit, may, or may not, be read in another ſuit 
not between the ſame parties; the mother's anſwer in 

oh Chancery © 


PI 
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Chancery is here offered only as a ſolemn declaration by 1777. 
her in her life-time. In queſtions of pedigree, declara- 
tions of perſons of the family have been frequently ad- Gooparonr 
mitted. Parents have been examined in court: And in _ 
Rex v. Inhabitants of Reading *, the mother was admitted + Call whims 
to prove every thing but the want of acceſs, though the Lord Hard- 
child was born in wedlock. {Lord Mansfield. It was wicte 79. 
formerly held, that if the huſband was within the four 
ſeas at the time the child was born, no evidence could 
be admitted to prove it was illegitimate ; but that doc- 
trine was over-ruled in the cafe of Pendrel v. Pendrel+ ; + str. 92 f. 
and from that time the law has been ſettled the other 59, , p. Was! 
way I). | 276. 

$2 Mansfield. The whole of this evidence has been 
rejected. If any part of it ought to have been received 
that is material, there ought to be a new trial; and there 
can be no doubt of its being material. DP. 

This caſe has been argued at the bar with greater lati- 
tude than I thought it could have been. Two queſtions 
have been made: 1ſt, Whether the father and mother could 
have been examined, if alive. 2diy, If they could, whe- 
ther their declarations, though ever ſo ſolemn, can be 
admitted as evidence after their death. In this caſe there 
is no evidence of the time of the birth. The regiſter only 
proves the Chriſtening ; but n conſtat from thence, 
when the child was born. As to the firſt queſtion, I 
ſhould as ſoon have expected to hear it diſputed, whe- 
ther the atteſting witneſſes to a bond could be admitted 
to prove the bond. I have known it done over and 
over again: And it is much too clear to admit of a doubt. 
In this court, at niſi prius, a mother was allowed to 
prove a clandeſtine marriage at the Fleet, and no other 
evidence was given, to ſhew the legitimacy of the child. 
A great eſtate was recovered upon her ſingle teſtimony, 
and no objection whatever ſtarted as to the admiſſibility 1 
of it. In Lord Valentia's caſe, in the Houſe of Lords , f Adjudged 
where the queſtion was, whether the Karl of Angleſea April aad, 
was married to the Counteſs Dowager A Aagleſea on the 77 
15th September, 1741, prior to the birtf of Lord Valen- 
tia their ſon, who was born in the year 1744, the Coun- 
teſs Dotwager, having no intereft, was admitted as 4 wit- 
neſs to prove the fact of the marriage. In Stapylton vx. 
Stapylton , upon an iſſue to try whether the plaintiff was || About the 
legitimate or not, the mother attended at Guilaball to 7 739. 
prove he was illegitimate. But it happened that ſhe 
had made an allidavit, in which ſhe had ſworn that ſhe 
and her huſband had married long before the plaintiff was 

Q.q born; 


Vid. 1 Atk. 4. 
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born; and this affidavit was intended to be uſed againſt 
her. Upon this fact being known it was thought pru- 
dent not to call her: But there was not an idea on 
either fide, that ſhe was not a proper witneſs to the 
fact of the marriage.—As to the r7me of the birth, the 
father and mother are the molt proper witneſſes to prove 
it. But it is a rule founded in decency, morality, and 
policy, that they ſhall not be permitted to ſay after mar- 
riage, that they have had 10 connection, and therefore 
that the offspring is ſpurious; more eſpecially the mo- 
ther, who is the offending party. That point was fo- 
lemnly determined at the delegates. But the queſtion 
of acceſs or non- acceſs is totally different from giving evi- 
dence of the time of the birth. — The next queſtion is, 
whether the declarations of the father and mother in their 
life-time, can be admitted in evidence after their death? 
Tradition is ſufficient in point of pedigree : Circum- 


| ances may be proved. For inſtance: Suppoſe from 


the hour of one child's birth to the death of its parent, 
it had always been treated as illegitimate, and another in- 


troduced and conſidered: as the heir of the family; that 


would be good evidence. An entry in a father's family 
Bible, an inſcription on a tombſtone, a pedigree hung 
up in the family manſion. (as the Duke of Buckingham's 
was), are all good evidence. So the declarations cf pa- 
rents in their life-time. I have known advice piven to 
a father and mother to make atteſted declarations in writ- 
ing under their hand of the preciſe. time of the birth 
of the baſtard eigne and the ſubſequent marriage, to 
prevent controverſy in the family touching the 
inheritance. If the credit of ſuch declarations is 


impeached, it muſt be left to the jury to judge of. As 


to the declaration made by the mother of the preſent 
plaintiff in her anſwer to the bill filed againſt her in the 
Court of Chancery, it is not like offering a depoſition or 


an anſwer in evidence againſt a perſon not a party to the 


original ſuit. That cannot be done for this reaſon; be- 
cauſe ſuch pefſon has it not in his power to croſs ex- 
amine. But here the anſwer is offered only as evidence 
under her hand, of her having made ſuch declaration. 


I herefore I am of opinion, that as part of the evidence, 
which was material in this caſe, and whieh ought to have 


been admitted, was rejected; there muſt be a new trial. 

- Aſton Juſtice. | I am of the ſame opinion. I think re- 
jecting the general declarations of the father and mother 
was wrong: And here the declarations are not inconſiſtent 
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the regiſter, but. are rather ſtrengthened by it. For if 1777. 
the child was born after the marriage, the mother did 
not go above eight months. | GO 
Hille Juſtice. I am of the ſame opinion. N 


Per Cur. Rule for a new trial abſolute, 


Moss. 


DENN, ex dim. TARZwELIL, verſus BARNARD. Same day. 


PON ſhewing cauſe why a new trial ſhould not be 
granted in this caſe, Mr. Juſtice Willes reported 

from Mr, Baron Hotham as follows: — This was an eject- 
meat tried at the laſt alſizes at Taunton, in the county 
of Somerſet, for certain premiſes in the pariſh of Street, 
which Mary Tarzwell, before her marriage with Riehard 
Skitter demiſed to the plaintiff : She claiming under an 
aſſignment trom William Tarzwell the younger, who took 
under the will of his father William Tarzwell the elder. 
Thomas Tottle ſaid, he knew William Tarzwell the ſon. 
That he had an houſe, orchard and garden at Street, 
which belonged to his mother before, who has been dead 
ten or eleven years. That Milliam was in poſſeſſion about 
boo years ago: But how much longer he could not ſay. 
But, one Atwell, who lived there above ten years ago, 
paid rent, before that time, to Milliam for one end of 
the tenement : And William kept poſſeſſion of the orchard 
ever ſince his mother s death. The deed of aſſignment 
from William Tarzwell and Mary Tarzwell, dated the 
26th of February, 1771, was then read; by which, W:l- 
liam Tarzuwell, in conſideration of love and affection, and 
for divers ſervices done and performed by the ſaid Mary 
for the ſaid William, and alſo of the ſum of ten ſbillings, 
ailigned the premiſes to Mary Tarzwe!l, her executors, 
adminiſtrators e for and during all the reſt, re- 
ſidue and remainder of a certain term of 2000 years, for- 
merly raiſed and granted thereon, then ſubſiſting and un- 
determined, for the yearly rent of one billing. There 
was a covenant “ that he had full power to aſſign, 
and “ for quiet enjoyment during all the reſt and re- 
&« ſidue of the ſaid term therein yet to come and unex- 
<< pired.” The ſubſcribing witneſs to this deed faid, that 
William Tarzwell lived at Bladrop in the pariſh of Street, 
at the time of the execution of the deed: That Mary 
was not preſent : But he was perfectly ſober at the time. 
He brought the deed with him to her, and ſome ſhillings 
paſſed from her to him. It was not called a deed of gift; 
but a deed of aſſignment. He offered to give up the 
| | 22 writings 
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writings to her; but ſhe ſaid he might keep the premiſes 
for his life ; though ſhe had a right to them immediately. 
It was by her conſent he continued in poſſeſſion. He 
gave directions about the eſtate ever ſince his mother's 
death; which was in 1765 or 1766. A year ago, Wil- 
lam offered her ten pounds for the eſtate, ' which ſhe 
refuſed ; ſaying, at the ſame time, ** that it was not her 
intention to turn him out.” 

Wilkam Southey, the officer of the ſurrogate's court, 


produced the will of Milliam Tarzwell the father, dated 
the 25th of Avguft, 1755, by which he gave the premiſes 
to his wife; and after her deceaſe, to his ſon William 
during: the term he had therein unexpired. On the will 
was indorſed the act of court, dated the iſt of June, 


1756, in theſe words: “ This was proved, Qc. on the 


% oath of Elixabetb Tarzwell, ſole executrix therein nam- 
et ed, who was then ſworn, Sc.“ — The defendant re- 
fuſed to enter into any title, whereupon a verdict was 
taken for the plaintiff, with liberty to move for a new 


trial, without coſts, on theſe grounds. iſt, That the 


deed of aſſignment, without the production of the ori- 
ginal term of 2000 years, ought not to have been left to 
the jury. 2d, That the probate of the will of Villiam 
Taraibell, though made 21 years ago, and though eleven 
years have elapſed finee the death of the executrix, 
ſhould have been produced, notwithſtanding the act of 
court entered upon the will itſelf. 5 | 


* 


Mr. Mansfield againft the rule, as to the iſt objection 
ſaid, that conſidering the length of poſſeſſion under the 


will, and no title whatever attempted to be ſhewn on the 
part of the defendant, there was ſufficient ground, with- 
out om the original deed, creating the term of 
. 2000. years, for 

ohjection, an authentic certificate from the Prerogative 


the jury to find a fee. As to the latter 


Court, and produced: by the proper officer, was equi- 


valent to the probate itſelf; being in fact the ſame thing, 
only under another form. : 


Mr. Gould contra, contended that the recital of one 


. deed in another, is no evidence of the deed recited, 
though the deed containing the recital. be well proved; 
| becauſe the atteſtation of the original deed is ſtill want- 


Roe v. Huntington, Vaughan 74, 82. 10 Co. 92. 


If the recital therefore was inſufficient, the poſſeſſion had 
nothing to apply to; and clearly in point of time it 
would not make a fee: for the teſtator died in 1756; 
and the aſſignment was in 1771, | 


Lord 


Lacs 
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Lord Mansfield. The ſingle queſtion in this cafe is, 177“. 
Whether, upon all the evidence given, the plaintiff ought — 
to be nonſuited, not having ſufficiently made out his title? DA 
The defendant has not attempted to ſhew any title. The | v%/ 

* ARNARD, 
argument on the part of the defendant has proceeded up- | 
on a ſuppoſition of a preciſe title ſet up. But I confeſs I 
do not ſee it in that light. The title is a p ſſeſſion of 20 
years. The argument ſuppoſes the teſtator had juſt got 
poſſeſſion at the time of his will. But that is not war- 
ranted by the facts. It is proved that in 1755 he made 
his will, and gave the premiſes in the manner ſtated in 
the report. How long he was in poſſeſſion before, does 
not appear. But the defendant does not attempt to ſhew 
any one elſe was in poſſeſhon before. It reſts therefore 
in preſumption ; and conſequently was matter proper for 
the conſideration of the jury. The poſſeſſion afterwards 7 
was clearly under the will, till within two years before the £ 
title tried. What elſe appears to ſhew that the title was 1 
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not a fee? It is anſwered, that the teſtator held under an . 
old term of 2000 years. But that will not avoid the 5 
title, if the jury are ſatisfied that he has been in poſſeſ- ig 
ſion 20 Fears. If no other title appears, a clear poſſeſ- 2 
fion of 20 years is evidence of a fee; not that he held * 
under the leaſe. The leaſe is one of his muniments. 1 
No man has a leaſe of 2000 years as a lagſe: But as a 5 
term to attend the inheritance. Half the titles in the 1 
kingdom are ſo. Therefore unanſwered, I think this ot 
was very good evidence to leave to the jury. 24 

Rule difcharged, _ 


Per Cur. 


GooDTITLE, ex dim, RoBERT EDWARDS, verſus mn, 
5 PzTXM aint, pouches 
8 5 | g In ejefiment, 
P ON ſhewing cauſe why the nonſuit entered in Ae wa 
this caſe ſhould not be ſet aſide, and a new trial recover the 
granted, the facts appeared to be as follos:- : poſſetlion, the 
It was an ejectment brought for two tenements in the apes 5 —_ 
county of Dorſet, diſtinguiſhed by the names of the net be per- 
greater and leſs tenement. The plaintiff claimed under mitted to de- 
the will of one Nicholas Edwards, dated Afarch 12th, fear a ſolemn 
1750, by which he deviſed the premiſes in queſtion “ to 4 _—_ bis 1 
* his wife F. Edwards, for life, and after her deceaſe to enanting 5 


*© his brother John Edwards, to be at his diſpofal : But char the de- 2 it 

«© in caſe he ſhould happen to die before the ſaid F. Ed- fendan: thall i 
Wards, then he gave the premiſes to his couſin Nobert #997 the pre» i 

Eb ny | « kowprds uo. „ 

| : ? alſo, for fur- 44 


ö ct. £39 
ther aſſura | f 
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„ Edwards, . (the plaintiff) and his heirs and aàſſigns for 
& ever: And died ſoon after. Upon his death, John 
Edwards entered into and kept poſſeſſion of the greater 
tenement during his life; and by will deviſed both the te- 
nements to the defendant Peter Bailey. He was poſſeſſed 
of ſeveral other premiſes, which he deviſed to the leſſor 
of the plaintiff; by the ſame will: And died in the life- 
time of Frances the widow, who upon the death of Ni- 
olas her huſband, entered into and kept poſſeſſion of the 
*. tenement, till ſhe died.— Upon the death of hz, 
Peter Bailey, the defendant, took poſſeſſion of the great- 
er tenement, which 72hn during his life had occupied. 
Soon after, Robert, the leſſor of the plaintiff, by deed of 
releaſe, bearing date'5th of Fanuary, 1764, reciting the 
will of N;chalas, and allo reciting the will of 7hn E4- 
wards, the brother of Nicholas; and further that Fran- 
ces the widow furvived John, 'whereby the reverſion of 
the premiſes were become velted in him Robert in fee; re- 
citing alſo that it had been agreed that he the ſaid Robert 
ſhould renounce all his right, title, and intereſt in the 
ſaid premiſes, to Peter Bailey, the ſaid Nicholas Edwards 
Having no power to deviſe the ſame ; he did thereby re- 
nounce, remiſe, releaſe, and for ever quit claim to the ſaid 
Peter Bailey, and the heirs male of his body, all the ſaid 
premiſes, and all his right, title and intereſt therein; 
with a covenant for further aſſurance. Subſequent to 
this releaſe, the widow died; and then Robert, the leſſor 
of the plaintiff, brought this ejectment. Upon the re- 
leaſe being read and proved, ſeveral objections were taken 
to it at the trial on the part of the plaintiff, 1. That 
there was no privity of eſtate between the leſſor of the 
plaintiff and the defendant, at the time of the releaſe. 
To this it was anſwered, that it was not a releaſe by way 
of enlargement of the eſtate, but pur mitter le droit, 
therefore no privity was neceſſary : But this objection was 
given up. 2. That in reſpect of the leſſer tenement, the 
widow being m poſſeſſion, there was no eſtate in . Peter 
Bailey at the time, upon which the releaſe could operate. 
3- That it was fraudulent upon the face of it, being with- 
out conſideration ; and alſo, for that the recita}, relative 
to Nicholas having no power to deviſe the premiſes, | was 
falſe; to prove which, the plaintiff in reply produced 
the will of John the father of Nicholas, giving the pre- 
miſes to Nicholas in fee. But theſe objections were over- 
ruled by the judge, who thought that as the leſſor of the 
plaintiff took a confiterable eſtate under the will of J 
| | Edwards, 
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dibards, under which will the defendant claimed, he 

ought not to be allowed to impeach it; and accordingly 

directed a nonſuit. | GoupTiITLE 
Mr. Mansfield and Mr. Buller now argued in ſupport Dan] 


of the nonfuit, and againſt the rule for a new trial, Mr. 
Serjeant Heath contra, for the rule. | 
For the defendant it was argued, that ſuppoſing the 
releaſe'could not operate as ſuch, for want of a ſufficient 
poſſeſſion in the releaſee at the time, yet it might operate 
as a grant of the reverſion. It 1s a ſettled rule in the con- 
ſtruction of deeds, that if ſufficient appears to ſhew the 
intention of the party to convey, though it cannot take 
effect in the preciſe form in which it was intended, it 
ſhall operate in the way in which it can, rather than the 
intent of the parties ſhall be fruſtrated. Sheppard, in his 
| Touchſtone 82, ſays, A deed made to one purpoſe, may 
„ enure to another; if meant for a releaſe, it may 
* amount to a grant of the reverſion; or e converſo.” So 
in 2 Wilſ. 75. a deed, intended for a releaſe, was held to 
operate as a covenant to /tand ſeiſed: And the caſes there 
cited eſtabliſh the doctrine. If ſo, nothing can be clèar- 
er than the intention of Robert to convey in this Caſe; 
not only from the general words of the - deed, but from 
the covenant for further aſſurance. But a deciſive anſwer 
is, that the plaintiff is eſtopped by his own deed. The 
claim he ſets up is expreſsly againſt his own deed, and the 
objections made to the form of it, go to defeat it. No 
man ſhall be ſuffered to do that. As to the objection of 
fraud, becauſe the recital relative to Nicholas is falſe, the 
circumſtances manifeſtly ſhew there was ſome intereſt, 
though none ſuch has appeared, under which Fohn Ed- 
wards was entitled, which warranted him in taking poſ- 
ſeſſion of the greater tenement, as he did, in the life- 
time of the widow, and diipoſing of them both at his 
death, notwithſtanding the will of Nicholas. With re- 
ſpe& to there being no confideration, the eſtate which the 
plaintiff took under the will of Fobn Edwards, was a ſuf- 
ficient conſideration for his confirming the deviſe of the 
premiſes to the defendant. But if it were not, as the 
plaintiff is content to take ſuch eſtate, he ought not to 
diſturb the other deviſees in the will. Therefore upon 
every ground the nonſuit was right. [3 
Lord Mansfield as to the objection of fraud obſerved, 
there was no evidence of any fraud; that the recital did 
not appear to be the inductive cauſe ef the releaſe ; and 
unleſs ſome inducement was ſhewn, fraud could not be 
preſumed. If any colourable evidence of fraud had been 
bs given, 
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given, the nonſuit would have been wrong; becauſe 
fraud in this caſe would be matter of fact; of which the 


GoopTITLE jury are to judge. So if the plaintiff could have made 


out a miſtake, it would have been equivalent to fraud. 
But nothing of the kind appears; and as to the confide- 
ration, it might be fair enough. It depends upon the 
treaty. | | | | 
For the plaintiff, as to the other point, it was contend- 
ed; that admitting the.rule laid down to be true in its 
fulleſt extent, yet nothing paſſed by the releaſe in this 
caſe for want of proper operative words. There are ap- 
propriated terms to every conveyance : And where the 
word? grant is uſed, being genus generaliſſimum, if the 
inſtrument cannot take effect according to its proper form, 
jt ſhall operate in ſome other, if by law it can. But here 
the words are ©* renounce, remiſe, __ and guit claim, 
which are the ſpecial form of words adapted to a releaſe 
only; therefore it cannot operate as a grant. And ſo is 
Co. Lit. 301. A releaſe cannot operate as a grant, be- 
& cauſe it is a particular manner of conveyance adapted 
to a ſpecial end.“ In the caſe from 2 Wilſ. 75. the 
word grant was uſed ; and fo it was in the cafes there 
cited. But here there is no ſuch word, nor any thing 
utvalent to it ; conſequently nothing paſſed by the deed. 
it not, the defendant's caſe is not aided by the covenant 
for further aſſurance; for that at moſt conveys only an 
equitable right: And as to its being an eſtoppel, the 
laintiff is not eſtopped from ſaying any thing, but that 
the defendant has no intere/. | 
Lord Mansfield. i he rules laid down in reſpect of the 
conſtruction of deeds are founded in law, reaſon, and 
common ſenſe; That they ſhall operate according to the 
intention of the parties, if by law they may: And if 
they cannot operate in one form, they ſhall operate in 
that, which by law will effectuate the intention. But an 
objection is made in this caſe, which, it is ſaid, takes it 
out of the general rule and the doctrine of the authorities 
cited : And that is, that in the releaſe in queſtion the word 
« grant” is not made uſe of. But that the intention of 
the parties was to pals all the right and title of the plain- 
tiff in theſe premiſes, is manifeſt be) ond a doubt. One 
thing however is deciſive. This is a fickitious action to 
recover the poſſeſſion. In ſuch an action, if a man has 
made a ſolemn deed covenanting that another ſhall enjoy 
the premiſes, and likewiſe for further aſſurance, it (hall 
ever lie in his mouth to diſpute the title of the party 
fo whom he has ſo undertaken; no more than it ſhall 


IP 


be 


Faſter Term 17 Geo. 3. B. R. 601 


be permitted to a mortgagor to diſpute the title of his 1777. 
mortgagee. No man ſhall be allowed to diſpute his own — 
ſolemn deed. Therefore guacung; vid data, the nonſuit GoopTITLy 
was right. It would be very idle to ſet aſide the nonſuit, 1 
only to ſend the party into equity and make him pay the N 
coſts that way. . 
Aton Juſtice, This is the common wording of a re- 
leaſe: but though in the ſhape of a releaſe, if there are 
ſufficient words, it may operate as a grant The laſt 
ground however is deciſive ; It is clear from the general 
complexion and circumſtances of this caſe, that there 
had been ſome diſpute berween the parties relative to 
the wills of Nichalas Edwards, and his brother Fobr ; 
and that this releaſe was an agreement between them for 
the purpoſe of adjuſting all matters in difference : And 
there is a covenant for .further aſſurance. I think it 
would be extremely improper, after that, to let the party 
take a legal objection for the purpoſe of defeating his 
own folemn agreement. . © 

| Per Cur, Rule diſcharged. 
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Bond verſus N UT Fs: May rota, 
| PON ſhewing cauſe why a new trial ſhould not be - 1 
. : | . ured at and 
granted in this cafe, Lord Mansfield read his report gan ja. 
as tollows : maica, war- 


This Was an action on a policy of inſurance upon the come _ 
ſhip Capel in the Wet India trade, loft or not loſt, at 


before a par * 
and from Jamaica to London; warranted to have failed ticular — 
on or before the 1ſt of Auguſt, 1776. 'The policy was (with a re- 
effected on the 20th of Augu/t, 1776, at a premium of mne Pre. 
15 guineas per cent. to return 5 per cent. if the ſhip de- of cv 
parted with convoy, and 8 per cent. if with convoy for (ail, on or 
the voyage, and arrived ſafe. At the trial there was no Petore the 


day, trom ! 
controverſy about the facts; and they are ſhortly theſe : pon be” "a 


The ſhip was completely laden for her voyage to Eng- ing, wich all 
land, at St. Anne's in Jamaica; and failed from &, Anne's her cargo and 
bay, on the 26th of July for Blueficlds, in order to join vn ee 
the convoy there; Bluefields, being the general place of uſual place of 
rendezvous for convoy on the Jamaica ſtation, like Spit- rendezvous at 
head in England; and where a convoy then lay, which auether Part: 
| E of the iſland, «+. 
was expected to fail for England every day: But the, the ke 3 
greater part of the way from St Anne's to Bluefields, is of joining 
out of the direct courſe of the voyage from St Anne's to covey there 


England, That ſhe arrived off Bluefields on the 28th or. Ted; itis 4 


29th of July: Where ſhe was immediately ſtopped by an e, _ 
ranty, tho” 

ſhe be afterwards detained there by an embargo, beyond the day. Tho fuch' place cf rendeꝝ - 

vous be cut of the dire# courſe of the voyage, it is no deviation, 


embargo 
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einbatgo laid on all veſſels being in any part of Jamaica: 
and was detained there till the 6th of Auguſt, when the 
failed with the convoy for England; but afterwards; be- 
ing ſeparated. in the paſſage, was taken by an American 
privateer.— Upon theſe facts the jury found a verdict for 
the defendant. | | 
Mr. IZa'llace and Mr. Baldwin ſhewed cauſe; and the 
cafe was ſpoken to, on two ſeveral days in this term: 
Firſt, on Thur ſday the 24th of 4pril; and again, on 
Tueſday, the Eth of May. At the trial, the fingle queſ- 
tion was, Whether the ſhip did, or did not, fail on or 
before the 1ſt of Auguſt. But on the argument zwo 
points were made on the part of the defendants. 1. That 
the departure from St. Anne's, was not a departure from 
Jamaica within the meaning of the policy. / 2. If it were, 
that the going to Bluefields was a deviation. As to the 
1ſt point it was obſerved, that ſhips in the Jamaica trade 
inſure againſt two different riſks, according to the ſeaſon. 
1. The riſk here inſured, called the Summer riſk, which 
ends on the 1ſt of Auguſt, 2. The Winter riſk, which 
begins on the 2d of Auguſt, and is fo called from the 
hurricanes uſual about that time. A Fri departure 
therefore by the preciſe day ſpecified in the policy, is of 
the very eſſence of the contract. It is a condition prece- 
dent which muſt be complied with, or the underwriters 
will not be liable. To determine whether it has been 
complied with in this caſe, the terms of the policy are 
material. Now this inſurance is not, at and from St. 
Anne's; but, „at and from Jamaica, which is nat 
only the common, but necęſſary form of policies upon Ja- 


maica ſhips ; becauſe, as it is the practice for them to ſail 


from port to port to complete their lading, they are under 


ſuch a policy protected in coaſting to and fro', till they 


quently the underwriters are not liable. 


Anally depart from the iſland for England. For the fame 


reaſon they are never conſidered as having ſailed on their 
voyage, till they have actually cleared the iſland. The 
queſtion therefore is, was it the intention of the Capel, 
when ſhe left St. Anne's, to ſail directly for England ? 
Moſt clearly it was not. If it were, Bluefields was en- 
tirely out of her courſe; and conſequently a deviation. 

On the other hand, can there be a doubt but it ſhe had 
been captured in going to Blugſields, that the underwrit- 
ers upon this policy would have been liable ? For Blue- 
feels is as much a part of Jamaica as St, Annes: And 
equally included under the word ** at.“ Either way 
therefore, the verdict was right. I. If the voyage be- 
gun at St Anne's, the going to Blueffelds was a deviation. 
2. If it did not begin at Ct. Anne's, there was no depar- 

ture from Jamaica till after the iſt of Iugull. Conſe- 


Mr. 
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Mr. Dunning and Mr. Buller contra, in ſapport of the 
rule, inſiſted, as to the 1ſt point, that the departure from 
St. Anne's being a departure from the port of diſcharge, 
with all the cargo, ſhip's papers and clearances on board, 
was a complete departure from Jamaica for the voyage. 
Suppoling the practice to be as ſtated, that veſſels in this 
trade do ſail from port to port to complete their lading, 
and conſequently are not conſidered as having failed till 
they finally depart for England, the inference drawn could 
not hold in this caſe. Becauſe here, the Capel, hen 
ſhe left St. Anne's, had every thing ready: her lading 
was complete; her crew, captain, cargo, clearances, were 
all on board; ſhe had no occafion to go to any other port ; 
and her full intention was finally to depart for the voyage, 
meaning only to touch at Blugfhe!ds for the ſake of the con- 
voy then ready. If ſo, though Blucfelds might be a little 
out of the direct courſe, it was no deviation in law. 
Spitnead, the general rendezvous for convoy in England, 
is out of the direct courſe of moſt ſhips bound to foreign 

parts: yet it never was held a deviation for any ſhip to 
go there for the purpoſe of joining the convoy. It is a 
ſuſlifiable reaſon : And there are authorities in which it 
has been fo held. Therefore there is no ground for ei- 
ther objection, and the rule ought to be made abſolute. 
Lord, Mansfield. One point now ſtarted is entirely 

new: that (uppoſing the voyage to have begun from 57. 

Anne's, the going to Bluefields (which, it is admitted on 

all hands, was out of the courſe of the voyage) though 

for the purpoſe of convoy only, ſhall be conſidered as a de- 
viation, In anſwer, it has been ſaid by the counſel for 
the plaintiff, that there are caſes in which the contrary 
has been held. But they are not cited. I could with 
therefore that thoſe authorities might be particulariy 

looked into, and this ground mentioned again. It 1s a 

very material point : but widely different from a warranty 

to depart on a particular day, which is a condition prece- 


dent that admits of no latitude. : 
f gh Adjernatur. 


Upon this. cauſe coming on again, nothing new was 
added on the firſt point. The ſecond was put thus: 
Whether, if the inſurance had been from St. Anne s to 
England, and the Capel had gone to Blue fields ( out of her 
direct courſe) for the ſole purpoſe of meeting with con- 
Voy, it would have been a deviation; or as much a pro- 
ſecution of her voyage, as if ſhe had diverted her courſe 

1en Mr. Dunning and Mr. Buller for 


to avoid an enemy. | Mr. : 
the plaintiff, contended it would not have been a devia- 
tion, and their argument Was as follows: V RO 4 
a ſhip 
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ſHip does that which is for the general benefit of all par- 
ties concerned, the act is as much within the ſpirit of 
the policy, and conſequently as much protected by it, as 
if expreſſed in terms. It cannot be diſputed but the act 
in this caſe was for the benefit of the inſurers, as well as 
the inſured. Bluefields, where the ſhip went, was the 
general place of rendezvous for convoy; and xot a port, but 
an open road: No motive of trade therefore could, or in 
fact did carry her thither ; her cargo being complete at 
St Anne's, It is true, as St. Anne's lies on the oppoſite 
fide of the iſland, and out of the direct courſe from thence 
to England, there was in fact a deviation: But ſuppoſe 
the had ſprung a leak and put back to the neareſt port to 
refit ; would that have been a deviation? Certainly not. 
To determine whether a diverſion from the direct courſe 
of the voyage, is ſuch a deviation as in law vacates the 
policy, the motives, end, and conſequences of the act 
muſt be attended to. A juſtifiable motive will excuſe. 
In the caſe of Motteux verſus The London Inſurance Com- 
pany, 1 Att. 545, The ſhip Eyles was inſured from 
« Fort St. George to London, Upon her arrival at Fort 
“ St. George from Bengal, ſhe proved to be ſo leaky, that 
« by the advice of the governor, &c. the returned to 
% Bengal to refit.” But being done from neceſſity, and 
not for any purpoſe ©* of trade, the underwriters: were 
„ held liable.“ If a deviation is juſtifiable for the pur- 
poſe. of repairs, it is equally fo for the ſake of convoy; 
more eſpecially if it be according to the uſage, and the 
convoy ſtationed at the cuſtomary place. This is ex- 
preſsly laid down in two caſes: Bond v. Ganſales, at Ni. 
Pri. coram Holt, C. J. 2 Salk. 445. and in Gordon v. 
Morley, at Ni. Pri. coram Lee, C. J. 2 Str. 1265. 
The intenlion, and not the letter of the contract, is the 
true rule of conſtruction. 3 Bur. 1237. Therefore, 
though a difference may be taken between the preſent 
caſe and thoſe cited, that in hem there was an expreſs 
warranty to depart with convoy, and here, there is 10 
ſuch warranty; yet there is in this caſe that which is fan- 
tamount. For the return premium was to be apportioned 
accordingly. It was clearly therefore a circumitance in 
the contemplation - of the parties: And it never could 
have taken place if the ſhip had not gone to Bluefields. 
Conſequently, what the captain did was not only within 
the ſpirit and meaning of the contract, but in fur- 
therance and execution of the intention of the parties. 
If fo, it can never be conſtrued to vacate the poli- 
cy. The whole of this doctrine is more fully il- 
-Iuſtrated in the caſe of Pelly v. The Royal Exchange 

| | qt Aſſurance 
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Aſſurance Company (commonly called the Bank-/aut 
caſe) 1 Bur. 341, and Tierney v. Etherington there cited; 
and theſe principles are laid down: 1. That what- 
„ever is uſually done, is preſumed to be foreſeen and 
„ in, contemplation of the parties: And therefore is 
c underſtood to be referred to by every policy, and to 
«© make a part of it, as much as if it was expreſſed.“ 
2. If what is done by the maſter, is ex ju/ia cauſa, as 
to refit, or to avoid enemies or pirates, the policy 
% ſhall continue.” 1 Bur. 351. If it is ex jufta cauſa to 
avoid an enemy, it is not leſs ſo to obtain that protection 
which will enable the ſhip to purſue its courſe in ſafety. 
And here, the act done was moſt for the benefit of the 
party complaining ; the premium to be returned bearing 
no proportion to the diminution of the riſque occaſioned 
by the ſhip's ſailing with convoy. But it may be urged, 


there being ho immediate danger, there was no neceſſiiy 


here, as there is in the caſes put. It is true there was 
no phyſical neceſſuy; but there was that which the law 
holds equivalent. It was, in prudence and diſcretion, 


neceſſary and adviſable to be done, and for the general be- 
nefit of the owners, inſurers and all parties concerned. 


Therefore they prayed the rule might be made abſolute. 
Mr. Vallace and Mr. Balduin contra, for the defen 
dant. The whole of the argument has proceeded upon 
aſſuming that as a condition of the policy which makes 
no part of it; and avoiding that which is the /o/e con- 
dition and ſtipulation between the parties: v:z. the time 
ſpecified for the ſhip's departure. It is true there was 
to be a return of premium zf the ſhip departed with con- 
voy, but there is no agreement or obligation that ſhe 
ſhould fail with convoy. It is no part of the contract, 
but only a poſſible event, for which, if it did happen, 
an allowance was to be made in the price of the pre- 
mium. The ground of the policy is, that the thip 
ſhould fail by a particular day. ' It is the ** condition, 
and the terms of it are expreſs and preciſe. The ſingle 
queſtion then is, have theſe terms been complied with? 
It is inſiſted they have; for that the ſhip failed for the 
voyage on the 26th of July; and though the going to 
Blueficlds was out of her courſe, yet being for the ſake 
of convoy only, it was ex iu, cauſa: therefore no de- 
viation. But, 1. How does it appear that this was «x 
juſla cauſa? There was no immediate danger, no enemy 
in fight, no condition in the policy to ſees for convoy ? 
2. How was it beneficial to the the under 'writer ? His 
intention was to run al! riſts, provided the ſhip departed 
on a particular day; and to avoid the rilk-of the ſeaſon 
and weather after that time: That was his ſole — 

| ; 


. 


ma RO" 


- - +, 
——— * 
INTE AKA 
8 ; 8 
2 * FO 5 3 — 


— — 


— 


— — —— ann 


Ro ˙— E EBIEDS = NEIL 
— 5 — * "ys 
. . : d N 


— —— : —— —ä 


r 


——— 


„ 26” 


* EY 
—— 


dS 
8 228 
8 2 = 2's 4 


o 1 
822 


2 5 — 1 — * 
- 
S 


n 
r —— 


4 — 


8 


* 
2 
8 


— — 
— 
t 


— oO 


— — — ——— 


606 


Eaſter Term 17 Geo. 3. B. R. 


77777. 


BoN 
verſus 
NvuTT. 


Will then the court take upon them to determine, that 
it was more his intereſt to run the riſk of the ſea, which 


be meant to avoid, than the riſk of capture, which he 


was indifferent about ? Tf it will not, there is an end of 
the queſtion. It is very different from the caſes cited, 
In them, there was an expreſs warranty to depart with 


convoy. No doubt, in ſuch a caſe, all the means of at- 


taining the end inſured are neceſſarily included in the po- © 


licy : And there, the ſeeking for convoy is part of the 


contract. But here, the time of departure, is the ſole 


ground. It is an expreſs condition which neither ſtorm 
nor enemies, unleſs complied with, can excuſe. As 
'to the argument of its being beneficial to all parties, 


that would equally apply if the ſhip had ftaid in the har- 
bour of St. Anune's in expectation of convoy; or if the 
convoy had not ſailed from Bluefields for a month after 


the Capel arrived. And there is no drawing the line. 


vented her; if the fact is, that ſhe had not failed, though 


Therefore the verdict is right, and the rule ought to be 


. 


diſcharged. 

Lord Mansfield. T am extremely glad this motion has 
been made; the cauſe came on at Guiluball, by the can- 
dour of the parties, in the faireſt manner. But I had 


no intimation of its being a cauſe of conſequence till 


after the verdict; when I was informed 100, o ol. de- 
pended upon it. The queſtion was fairly tried, and the 
caſe has been very well argued on both ſides. I have 


thought much of it ſince the trial. Some things are clear: 


And there are ſome which require conſideration. The 


policy was made on the 26th of Augu/?, 1776, upon the 


contingency of a fact which muſt have exiſted one way 
or the other at the time the policy was underwritten. 
That contingency was, that the ſhip ſhould, have failed 


on or before the 1ſt of Augiſt: Conſequently, it muſt 
have taken place or not upon the ' 20th of that month. 


The port from whence the ſhip was to be inſured was, 
i: I may uſe the expreſſion, the whole iſland of Jamaica. 
But from which of the ports the ſhip would fail neither 
party knew. Therefore they have uſed the words © 41 
and from Famaica By force of which, ſhe cer- 
tainly was protected in going from port to port, and il 
ſhe failed. It follows that the word „ failed” in the 
warranty, muſt mean that ſhe ſailed on her homeward bound 
v2zage. The queſtion then is a matter of fact; and one 
that admits of no latitude, no equity of conſtruction, or 
excuſe. Had the or had ſhe not failed on or before that 
day? That is the queſtion,. No matter what cauſe pre- 


ſhe 
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ſhe ſtaid behind for the beſt reaſons, the policy was 
void: the contingency had not happened; and the 
party intereſted” had a right to ſay, there was no con- 
tract between them. Therefore, what was ſaid by Mr. 
Wallace in the argument, is very true: If ſhe had been 
prevented by any. accident from failing till the 2d of 
aue el as by the ſudden want of any neceſſary repair, 
or if an enemy had been at the mouth of the port; the 
captain would have done very right not to ſail, but there 
would have been an end of the policy. It is very dif- 
ferent from the caſes where a voyage has been begun: 
There the «/age of the voyage may juſtify going a little 
out of the direct courſe. This allo is clear; if the ſhip 
had broken ground and been fairly under fail upon her 
voyage for England on the iſt of Auguſt, though the had 
gone ever ſo little a way, and had afterwards put back 
from the ſtrefs of weather, or apprehenſion - from an 
enemy in fight, or had then been put under an embargo, 
and been detained till September, it would till have been 
a beginning to fail; and the ſtoppage would have come 
too late. Becauſe the warranty was upon a fact antece- 
dent. Such a cafe “ happened before me a day or two 
after the preſent action was tried. It was an inſurance 
upon a ſhip from Grenada to London, warranted to fail on 
or before the iſt of Auguſt. She had barely begun to 
fail on that day, when ſhe was ſtepped by an embargo, 
and detained beyond the time. I thought the voyage 
was begun: The jury were of that opinion, and. there 


has been n6 motion for a new trial. -I am giving no 


opinion, only breaking the caſe. Here the whole queſ- 
tion turns upon this: Did the voyage from Jamaica 
homeward, begin from St. Anne's or from Bluefie/ds ? 
Perhaps where a voyage is once begun, the going a 
little out of the way to join convoy may be very rea- 
ſonable, and for the benefit of all parties: But ſtill it 
does not vary the fact of ſailing. Here it was very 
reaſonable: But the queſtion whether the voyage began 
from St. Anne's or Bluefields fill remains. — — Another 
material circumſtance ariſes from the words “ at and 
* from Jamaica.“ At the trial I reaſoned thus: By 
<< the terms of the policy ſhe was protected during her 
* ſtay at Jamaica By force of them, ſhe had a right 
to go to any port, or all round the iſland; and the 
* went to Bluefields for reaſons beſt known to herſelf. 
© Therefore the voyage began from Bluzfields.” Had 
the inſurance been “ at and from the port of St. Anne's,” 
it did ſtrike me that going round the itland to Bluefrelds 
would have been a deviation, But this is a queſtion of 


* The name of it was T beluſſon verſus Ferguſon, 
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ſo much value and conſequence, that the court wiſhes 
to conſider the caſe thoroughly, before they give a final 
deciſion upon it. 35 

Afton Juſtice, I ſhall be very glad to conſider this 
caſe, As at preſent adviſed, it ſeems to me to depend 
upon a mere matter of fact: And therefore to be very 
different from the caſes of deviations that have been 
put. In them, the change of voyage being from ne- 
cellity, is excuſed in point of law: But here, the whole 
queſtion is, did the Capel ſail from Jamaica on or be- 
fore the iſt of Augu/? according to the true ſenſe and 
meaning of the policy? If ſhe had fairly commenced 
her voyage on her departure from St. Anne's, and the 
going to Bluefields is to be taken as the «/age of the 
voyage, I ſhould think the underwriters would be lia- 
ble. So, if ſhe had broken ground for the voyage, and 
had gone but a league and been blown back again. Bur, 
if (he found no convoy at Bluefields, ſhe could not have 
ſtaid there to wait for convoy: That would have vacat- 
ed the policy. So, if her going to Blzefields is to be 
conſidered only as a continuation of her ſtay at Ja- 
maica, the policy is at an end. She certainly was ready 
at St. Annes to depart for the voyage: And ſhe went to 
Blue fields, not to take in part of her cargo; (for then 
it clearly would not have been a commencement of the 
voyage) but from a juſt motive. Whether that was 
or was not a commencement of the voyage, is clearly 
a matter of fact; and, in this caſe, a very material one; 
therefore ought to be very full ed, | 

Willes Juſtice. This is clearly a matter of fact. I 
think if the ſhip upon her arrival at Bluefie/ds had 
found no convoy, ſhe could not have ſtaid there ; but 


muſt have ſailed immediately; or if ſhe had met with 


convoy and had ſtaid an unreaſonable time for other 
ſhips, the_inſurers would not have been liable. 
Cur, adviſare vult. 


Afterwards on this day Lord Mansfe!ld deliver- 
ed the opinion of the court as follows: We are 


all ſatisfied that the truth of the caſe is, that the 


voyage fiom Jamaica to England began from St. 
Anne's. That, when the ſhip failed from St. Anne's 
the had no view or objection whatſoever, but to make 
the beſt of her way to England; and ſhe touched at 
Bluefields only, as being the ſafeſt and beſt courſe (un- 
der the then circumſtances) of her navigation to Eng- 
land. That the value of this queſtion admitted on both 
ſides ſhews, that every other ſhip under the ſame cir- 

| | cumſtances 
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cumftances looked upon the touching at Bluefields, where 


the convoy then lay ready, to be the ſafeſt courſe of na- 


vigation from Jamaica to England; and that it would 

have been unwiſe and imprudent for any ſhip not to have 

touched there. The great diſtinction is this: That ſhe 

failed from Sr. Anne's for Enzland by the way of Blue- 

fields ; and that it was not a voyage from Sr. Anne's to 

Bluefield: with any object or view diſtinct from the voy- 

age to England. If he had gone firſt to Bluefields for any 

purpoſe independent of her voyge to England, to have 
taken in water, or letters, or to have waited in hopes of 
conyoy coming there, none being ready, that would have 
given it the condition of one voyage from St. Anne's to 
Bluefields, and another from Bluefields to England. But 
here, under all the circumſtances, we think the had no 
other object than to come to England directly by the ſa- 
feſt courſe. Therefore the rule for a new trial muſt be 
made abfolute. ws ET | 
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t & dear CLAKKE & e 
Upon an in- ; DT IITIOR COLO 
. T HIS was an information fled by the Attorney 
gainſt ſeveral General againſt the three defendants Clarke, Lilly, 
perſons, for and Bateman, upon the ſtat. 8 Geo. 1. c. 18. ſeck. 25. for 
obſtruè ing aſſaulting and reſiſting certain cuſtom-houſe officers in the 
+, + 27 execution of their duty, and reſcuing out of their cuſto- 
contrary to dy ſixty half anchors of brandy and ſixty half anchors of 


Nat. 18 Geo, 1. geneva which they had ſeized : By reaſon whereof, and 


8 18. 25. by force of the ſaid ſtatute, the information ſtated, ** that 


each deſen- 
dant is. ſepa - 
rately oo oe 401. Ks or © 2 2 = EA ARS. 

to the penalty At the trial before Lord Mansfield, at the ſittings af- 
11 ter Hilary term, 1777“ at Meęſiminſter, upon * not guilty” 
Wherean pleaded, the jury found the defendants ſeverally guilty. 
offence cre- Mr. Buller laſt term + obtained a rule to ſhew cauſe 
ated, or made why the judgment ſhould not be arreſted, upon this ob- 
—_—_— * jection, that the verdict againſt the defendants was for 
its nature three ſeveral ſums of 40 l. each; whereas by the act of 
fingle, one *©* parliament the offence was entire, and only one penalty 
fingle penal= 4 of 401. given for one and the ſame offence.” And in- 
1 m_— ſtanced the caſes of convictions upon the game acts, 
tho? ſeveral Where, though ſeveral offenders are concerned, only one 
join in com- penalty can be recovered againſt them all. Hardman gui 


1 tam v. Whitaker. Mich. 1748. 22 Geo. 2. B. R. MS. 
offene is in So one penalty only for killing ſeveral hares on the ſame 


its nature, ſe- day. Marriot v. Shaw. MS. 4 


veral, each of- 


<« the ſaid defendants had ſeverally forfeited the ſum of 


ferder is ſe- * 13th Feb. f 17th April, I A caſe of this name is reported in Co- 
farately liable y 274. | a 
to the penal- | | Mr. 
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N C = 0” - 


— 


Trinity Term 17 Gee. g. B. R. | 611 


Mr. Wallace now ſhewed- cauſe, and objected. 1. that 1777. 
the motion was premature; becauſe if either of the de- ä 
fendants were liable, the Attorney General might fign Rex 
judgment againſt him only, and releaſe the reſt. The 
defendants therefore ſnould have wafted till judgment 
had been entered up againgſt all; and then have availed 
themſelves of the objection upon effor, if warranted in 
point of law. But 2dly, ſuppoſing the application re- 
gular at this time, there is no ground for the objection. 
For the penalty is not in the nature of a ſatisfaction to 
the party grieved, but a puniſhment on the offender; 
and crimes are ſeveral, So it is expreſsly laid down in 
Regina verſus King et a. 1 Salk* 182. This was an of- 
fence.· at common law, for which each party might have 
been indicted and /g rally puniſlied by fine and impriſon- 
ment; and the ſtatute was made to add an accumulati ut 
puniſhment ; whereas, if the conſtruction rontended for 
by the defendants were to prevail, the greater number of 
offenders, the leſs would be the puniſhment. 5 
Mr. Buller rontin, in ſupport of the rule, 1. As to 
the applicatiorr being premature, if the error aroſe upon 
the verdict alone, it might be ſo, becauſe the Attorney 
General might cute it by a noli proſegui. But the ground 
of the objeCtion is, that the information itſelf is inſuffi- 
cient upon the face of it, for it is there laid as a ſeveral 
offence. Therefore, the parties at their election may 
take advantage of it, either in arreſt of judgment, ot 
by writ of error. 2. With reſpe to the principal 
queſtion, ' whether ſeveral penalties can be recovered 
where ſeveral perſons are concerned in one and the fame 
offerice, it is clear by the words of this ſtatute, that. only 
one penalty can be recovered; For it is not ſaid, „“ that 
te every perſon offending ſhall for every ſuch offence for- 
& feit,” Sc; but, © if any perſon or perſons ſhall, Oc, 
* the party or parties ſhall for every ſuch offence, forfeit 
* and lofe Nn The word" perſon” and “e parties” 
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, manifeſtly ew the legillature meant to provide againſt 
| a joint. offence by ſeveral perſons ; but not to multiply the 
penalty on that account: The, penalty refers to the 7 
; Fence, net to the perſons ; and ſo. it is laid down in Gro. 
ö Eliz, 480. Partridge v. Nailor: reported likewiſe in 
f | 


More 45 3. and Ney 62. That was an action on the ſtat. 
1&2 Phil Mar. c. 12. brought againſt three defen- 
dants for impounding diſtreſſęs in. ſeveral places. Upon 
not guilty, the jury found a verdict againſt, all three ; 
and judgment was entered up for 5 l. and coſts againſt 
each defendant ſeverally., But upon error it was held to 
be clearly bad, there being but one offence ; notwith- 

5 | >" fa: ſtanding 
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a ſtanding the words of the ſtatute there are, that every 
40 —_ offending ſhall for every ſuch r 2 


o in convictions upon the ſtat. 5 Ann. c. 14. though 
ſeveral are concerned in the ſame offence, one penalty 
only can be recovered. Hardman qui tam. v. Whitaker et 
al. Mich. 22 Geo. 2. B. R. 1748. MS. Therefore 


he prayed the rule might be made abſolute. | 


Lord Mansfield. There is no cauſe of greater ambi- 
guity, than arguing from caſes without diſtinguiſhing ac- 
curately the grounds upon which they were determined. 
The true reaſon of the caſes which have been cited in ſup- 
port of the motion, and the diſtinction, between thoſe 
caſes and the preſent, is this: Where the Offence: is, in 
its nature, 6 ngle, and cannot be ſevered, there the penalty 


; 
ſhall be only Angle; becauſe, though ſeveral perſons may 


join in committing it, it ſtill conſtitutes but oe offence. 


But where the offence is in its nature ſeveral, and where 
every perſon concerned may be ſeparately guilty of it, there, 
each offender is ſeparately is liable to the penalty; be- 
cauſe the crime of each is diſtinct from the offence of the 
others, and each is ounithadle for his own crime. For 
inſtance; the offence created by ſtat. 1 & 2 Phil. & Mar. 
c. 12. is the impounding a Jiftret in a wrong place.” 
One, two, three, of four, may impound it wrongfully ; 
it ſtill is but ane act of impounding, it cannot be ſevered. 
It is but one offence ;, and therefore ſhall” be ſatisfied by 
one forfeiture. So, under the ſtatute, 3 Ann, c. 14. for 


_ the. preſervation of the game; killing a hate is but one 


offence in its nature; whether one, or 1wenty kill it, it 
cannot be killed more than once. If partridges are net- 
ted by night ; two, three, or more. may. draw. the net; 
but ſtill it conſtitutes only ene offence. But this /tatute, 
relates to an offence in its nature ſeveral: 2 ſeveral offence 
at common law; and the ftatute adds a further ſanction 
againſt that, which each man muſt commit ſeverally. 
One may reſiſt, another moleſt, another run away with 
the goods: One may break the officer's arm, another 
put out his eye. All theſe are diſtin ads; and every 
one's offence entire and complete in its nature. There- 
fore each perſon is liable to a penalty for his own ſeparate 
offence. — With reſpect to the application being prema- 
ture, Mr. Buller has ſufficiently anſwered that objection. 
The information itſelf lays it as a ſeveral offence ; there- 
fore a motion in arreſt of judgment is proper. 

Afton Juſtice. Suppoſe a perſon, not preſent at the 
time of the offence being committed, were to have adviſed. 


or procured it to be done: I am of opinion, under the 
words of this act, he would be liable to the penalty. 


— 
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The diſtinction is, that the offence here, is in its nature 1777. 
ꝛveral. I remember the caſe of Hardman gui tam verſus 
Initaker et al.“ There, the offence was conſidered as Tax * 14 
being in its nature only one offence, But in this caſe, the 8 
offences of the ſeveral defendants are diſtinct and ſeparate. 
| ME Per Cur. Rule, diſcharged. 
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ed cauſe againſt a rule for quaſhing an order of been the ag. 
eſlions confirming a poor's rate. The order of ſeſſions . N 
was as follows: Wilts— Upon hearing the appeal of — ” 
Francis Hill againſt a rate for the relief of the poor of their fect in 
the pariſh of Bradford, in this county, complaining that de within che 
he was aſſeſſed and rated, for, and inreſpe of, his ſtock/*" oy 

in trade in the ſaid pariſh, whereas he was adviſed that Gable wide the 
he was not by law liable to be ſo aſſęſſed and rated, in ſtat. 43 LI. c. 


reſpe& of ſuch ſtock in trade; It appeared in evidence, 8 be rated 
that the (aid appellant was a clothier, and that he was, — N 
and for ſome years paſt had been, an inhabitant in the, 
ſaid pariſ of Bradford, where many other tradeſmen, 
particularly clothiers and manufacturers of woollen goods, 
likewiſe lived: And that he there carried on the buſineſs 
of a clo hier; and at the time of making the rate in queſ- 
tion, was actually poſſeſſed of a conſiderable ſtack in ſuch 
his trade, within the ſaid pariſh of Bradford. And that 
the churchwardens and overſeers of the poor of the ſaid 
pariſh, at Eaſter, 1775, made the rate in queſtion ; which 
was properly allowed by two juſtices of the peace, for tho 
relief of the poor of the ſaid pariſh : and therein charged 
the appellant 2 penny as his ſhare or contribution towards 1 
the relief of- the poor of the ſaid pariſh for the faid year q 
1775, in reſpe of his Fact in the faid clothing trade, | K 
b 
N 


M. Mangßeld. Mr. Morris, and Mr. Batt ſhew- Where it has 
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which he then had in the ſaid pariſh ; and which ſaid 
charge of a penny 2 rate, was proved to be no more than 
his juſt proportion or ſhare towards the ſaid rate, ½, in 
reſpect of ſuch his faid fock in trade, he was legally bound 
to contribute an thing towards the relief of the ſaid poor 
of the ſaid pariſh. hereupon, and upon due confide- 


ratiqn of the premiſes, this court doth order and adjudge, 
that the ſaid rate be, and the ſame. is, hereby cantirmed. 

Mr. Batt argued as follows: This queſtion takes a dif- 
ferent turn from any other that has been diſcuſſed * d = 
| | | | : OL ; 9 
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17 1979, For it is ſtated not as a caſe of landholders aggrieved by 
— the omiſſion of i ſet of men, rateable, as they conceive, 
Rxx in reſpect of their perſonal property; but as a complaint 
verſus by a tradeſman upon his being rated to the poor for his 
HILL. wiſible och in trade, within the pariſh : And this is the 
ſhape in which, Lord Mansfield ſaid in the Witney caſe, 
ſuch a queſtion ought to come on: Not, as a general 

..... queſtion, whether ſtock in trade be rateable or not; but, 

nas the particular one made by an individual, whether he 

1s bound to contribute to the paor's rates in reſpect of 

the flock in trade” which he poſſeſſes within the pariſh of 
Bradford. The whole queſtion; therefore, depends up- 

dn the conſtruction of the ſtat. 43 Elz. c. 2. And 
the beſt way to attain the true conſtruction of that act, 
is to examine the law antecedent to the making of it. 
y the common law, as appears, by the Mirror, p. 14. 
-  $*-the poor were to be maintained by the parſons, rectors 
„of the church, and by the pariſhioners;“ but by 
Phat mode is not there ſpecified. There is however 2 
trrecognition of this proviſion, in the caſe of Rex v. Lox- 
Burr. 445, dale, Hil. 30 Geo. 2. B. R. It is a matter of obſcu- 
rity how the poor were maintained before the ſtatutes 

which now provide'a maintenance for them. The reli- 

gious houſes moſt probably contributed much towards it: 

And this conjetture ſeems the better founded, from the 

time when the firſt proviſion was made for them by ſta- 

tute; which was in the 27th year of Hen. 8th, juſt a 

bout the time of the diſſolution of rhe monaſteries. I 

(hall ſelect the moſt remarkable expreſſions in that, and 

the ſeveral ſubſequent ſtatutes, in order the better to aſ- 
certain the true intent and meaning of them. By the 

27th' Hen. S. c. 25. the ſeveral Hundreds, towns corpe- 

rate, piſber, and hamlets were to maintain the poor.” 

By the iſt Ed. 6. c. 3. cottages are to be provided for 

the poor at the coſts of cities, toons, and Boroughs, 

Sat the devotion: of good pebple.“ By ſtat. 5 S 6 

Ed 6. c. 2. the miniſter and churchwardens are to aſæ 

ee of every man and woman what they will give; and if 

<< any perfon, being able, refufe to give, they are to be 

ce exhorted, Ac. By the 14th Eliz, c. F. all and every 

the inhabitants are to be taxed to the relief of the poor 

* Ses By 18 Eliz. c. 3. g ſtock of wool is to be 

«6 provided for employ of the poor of all the inhabitants 

te to be taxed and gathered.” Theſe expreſſions give no 

room to doubt but that the true meaning of theſe ſta- 

tutes is, that all inhabitants of a pariſh, able either in 

reſpect of their real or perſonal property to contribute to 
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to the maintenance of the poor, are intended to” be 
comprized under the deſcription of '** perfons Jiable to 
that burthen. “ The firſt remarkable alteration in the 
terms of thoſe acts is to be found in the 29th liz. c. 3. 
fe. J. where the words occupiert of land within the 
© pgriſbè“ are uſed, The reaſon of 'whith introduction 
was probably on account of certam perſons who claimed 
to be exempted out of the former ' ſtatutes, as not re- 
ſiding in the pariſh,” The word, . 7nbutitant” however 
was ſtill retained; If it ſhould be argded that the word 
© inhabitant” was retained for any other purpoſe than 
that of including perſons who were rateable for their 
perſonal property, it is incumbent” on the other fide to 
rn. e ALT Ts CERN 
Taking this therefore for granted, that the meaning 
of the word occußier vwas to include perſons Wh 
were 'owoners off Ittnd viding out of the pariſb, and that 
the word “ inhabitant” continued as it did; the next 
conſideration is the ſtat. 43 El. e. 2. 1111 OOO 
It is the opinion of Dr. Burn, that the ſtat, 43 Eliz: 
e. 2. did no more than re- enact the 29 Eliz. g. 3. The 
object of taxation, and the ſubjett matter are the ſame 
in both; but rather more minutely expreſſed in tlie 
latter; yet neither the preamble, nor any other part of 
the latter, ſhews an intention to make a change. The 
ſame perſons therefore were liable to be rated: And if 
that ſtatute were now for the {firſt time to receive a con- 
ſtruction, there could be very little doubt of the expoli- 
tion of it. It would be a violent expofition of it to ſay, 
that thoſe perſons alone who are poſſeſſed! of real pro- 
perty were liable to be taxed to the. pour, The clergy, 
the merchant, the tradeſmau, all beheft by ti Jabour 
of the poor, as much as the owner and the occupier of 
land. It is but juſt then, that that they ffrogld all con- 
tribute towards the maintenance uf the poor. Jui fentit 
commodum ſentite tthet et onus. —=1 ſhall next conſider 
how far tlus conſtruction of the ſtatute has received a 
ſänction and been recbgnized by other ſtatutes. By ftat. 
22 Car. 2. c. 12: /½ 10. for the repairing. of highways 
and bridges, it is enacted, that, “ one of more affeſſ- 
ment or aſſeſſments upon all and every the intab:tants, 
owners and occupiers of lands, hotfes, tenements, 
e and hereditaments, or any perſonal elate uſually rate- 
** able to the poor within any ſuch pariſh, ſhall be Je- 
“ 'vied, . th e n 


By ſtat. 2 Eul. & Mar. c. 8. far paving and clearifing 


7 


the ftreets in the cities of Londen and Weftmin/ter,"it is 
enacted, that for the better mending of the high- 


ways, one or more aſſeſſment or affeſſments upon alt 
3 „one | prog 
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< and eyery the . inhabitants, owners and occupiers ot 


* lands, houſes, tenements, and hereditaments, er ay 
0 perſonal eftate uſually rateable to the poor within any of 
e the ſaid pariſhes, ſhall be levied, &c.” By ſtat. 3.& 
4 Gul. & Mgr. c. 12. for the repairing and amending 
highways, it is enacted by ſect. 18. that?: No aſſeſſment 


4 for the purpoles therein declared, ſhall exceed the 


<« rate of ſix pence in the pound of the yearly value of 
£ lands, houſes, tenements, and hereditaments,, Oc. 
e nor of ſixpence for twenty pqunds of perſonal tate 
«* uſually rateable to the poor within ſuch pariſh, hamlet, 
« &c,” By ſtat. 1 G0. 1. c. 52. ſed. 6. for making 
more effectual the la ws for the repair of highways, it is 
enacted by reference to ſtat. 3 4 Wil. & Mar. c. 12. 


de that the juſtices of quarter-ſeſhons, &c, may, if they 


<5; ſce fitting, cauſe aſſeſſments to be made, and money 
F< to be raiſed We Fanps the proportions limited by 
F<. the ſaid act. — It is not particularly ſaid what thoſe 
roportions are; but I conſider this ſtatute, as a direct 
ecognition of the 3 4 . & MA. c. 12. as much as 
if it had been ſaid ſo in expreſs wards. Theſe ſeveral 
ſtatutes. therefore taken together prove, that the legiſla- 
ture has at At times, thought ſee /Þgcia of perſona. 
property rateable to the poor: For they in terms ipeak of 
& ſuch perſona] property as is uſually rateable te the. poor. 
But be that as it may, it is enough for the preſent. ar- 
gument that ſome ſorts of perſonal property are rateable 
by the ſtat. 43 £1iz., g. 2. and if it be reaſonable. that 
ame ſhould, nothing can be more reaſonable than that 
wbleproperty Juch. as /ock in trade, ſhould be fo too. 
Beſides this legiſlative expoſition of that ſtatute, there 
are a variety of authorities which ſpeak the ſame lan- 
5 | 


Ide firſt in point of time is the anſwer of the twelve 


judges to the 18th gyere in Dalt. juſtice, c. 73. p. 231. 
8 This — ſays, © that the "4 thin 
each pariſh is to be rated, in the firſt place, to the 
<< relief of the poor; but that there may be an addition 
« for the perſanal viſible ability of the pariſhioners with- 
* JAERI UV | 
In Sir Anthony Earby's cafe, 2 Bulſ. 354. A. D. 1633. 

upon complaint to the judges of aſſiae b Fe inhabitantsof 

the town of Beſſon upon an undue. aſſeſſinent mad by the 


faid town and overſeers of the poor, it was held, and fo 


delivered for law by Hutton and Cre juſtices of aſſize, 
& that ſuch aſſeſſments ought to be made according to the 
> vifeble gate of the inhabitants there. both real and 
e perſenal. And alſo that this has been ſo reſolu- 
ad by all the judges of England upon a f 
TTW 
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made to them, and upon conference together, when they 
reſolved, that aſſeſſments for the relief of the poor ought 
eto be made in ſuch manner as before, according to their 
% Viſible eftate, real and perſonal, which they had in the 
s town where they lived.” Now, though the note in 
Dalton be anonymous, and may therefore ſeem to want 
authority; yet it is improbable, that Balſirode ſhould be 
miſtaken when he quotes the anſwer of the judges. His 
reports were publiſhed. in 1657, by himſelf. Sir Robert 
Heath, mentjoned by Daltan to be chief juſtice in 1633. 
when the anſwer of the judges was delivered, was made 10 
in 1631 ; Croke was made a judge in 1628; and Hutton in 
1617. Taking then the authorities both of Dalton and Bul- 
ſtrode as not to be diſputed, the next caſe in point of time is 
that of Rex verſus Clerkenwell, which was as follows ; 
An order made to confirm a poor's rate, which, rate 
was made according to the land-tax, was quaſhed. Ob- 
jected, that this taxation was not equal, becauſe. the 
perſonal eſtate in the public ſunds is not chargeable to 
the land-tax, but it is to the poor: And by the whole 
court, this rate for that reaſon was ſet aſide,” Fil. 2 
(eo. 1. B, R, Foley 23. 3 . 
The next is the caſe of Rex verſus St. Leonard, Shore- 
ditch, Caf. temp. Holt, 508. In which the court could not 
have confirmed the firſt order without recognizing the 
ratability of perſonal property, Nor the ſecond, without 
holding that the ſeſſions did right in deciding that more 
equality was. proper in taxing the different ſorts of eſtate 
than had been obſerved, | | | Sl 
The next is the caſe of Regina verſus Barkin, 2 Lord 
Raym. 1280, where all the judges agreed, that a tradeſ- 
772 (artifex) is liable to be rated for his ſtock in trade. 
ere are various authorities too in Vin. Abr. vol. 10; 
where. he refers to Shaw and to MS. caſes. I would refer 
the Court likewiſe to the opinion of Lord Hale in his 
ſcheme of the Poor I. aws; and to the caſes of Rex ver- 


ſus Guardjan of the poor of Canterbury, Rex verſus The 
inhabitants. of Whitney, Rex verſus The inhabitants of 


Ringwood *," Rex verſus The inhabitants of Andover . 
More attention ought to be paid to a caſe like this; 


where a man comes who is rated for vij/ible local property 
within the pariſh. For it is ſtated as a complaint by an 
individual of a rate impuſed upon him, who at the ſame 
time acknowledges, that if perſonal property is rateable, 


* Supra 326. I Supra, 3506. 
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the proportion charged upon him is a j gone. And to 


prove this, I ſhall cite what the” court Haid in the cafe of 


Rex verſus The inhabitants f Andover. Lord Mansfield 
ſaid © It is doubtful whether, to the extent in which it 
has been argued, perſonal property is rateable or not; if 
it were to be ſo without regard to any thing local or vi- 
ſible, the watch in a man's pocket, foldiers pay, lawyers 
fees, would be liable, &c. A lefs queſtion is, whether 
a man in trade ſhall not be rateable for his Hh. To be 
ſure ſome eta property may be ratcable ; but then it 
muſt be local viſible property within the pariſp . 

As to the inconveniencies that it may be ſuppoſed would 
attend the rating of it; ſtock in trade in ſome reſpects is 
rated to the land- tax, as appears from the 'cafe of Rex 
verſus Whitney. But in anſwer to that, I ſhalt ſubmit, 
that -if the law authorizes, the tax, a difficulty in the 
mode of levying it can be no objection ; beſides the tax 
is now actually raifed in many places of this kingdom, in 
Lynne, Norwich, Frome, Trowbridge, Warminſter, Brwd- 
ley, Blandford, in many pariſhes of London, and in par- 
ticular that of L Hhitechapel. And how was it formerly in 
the caſe of the ſubſidies to which the land-tax ſucceeded ? 
Perſonal as well as real eſtate contributed towards them; 
and therefore there muſt have been a mode of aſcertain- 
ing each man's abilities to contribute, and the propor- 
tion was fixed, as appears in Gilb. Exch, c. 14. 

From the examination thereſore of every writer upon 
the ſubject, from the ſtat. 43 Elix. and the ſeveral ſta- 
tutes recognizing the conſtruction I have given it, from 
the authorities in the books, and from the circumſtances 
of inequality upon any other ground of coliſtruction, I 
ſubmit to the court that this rate is a good one, and 
C 
r. Widmore for the defendant was ſtopped in his ar- 
gument by a queſtion from Lord Mansfield, what the 
uſage heretofore had been in this place with reſpe& to 
rating ſtock in trade? Mr. Morris anſwered that the 
uſage was waved, and that he and Mr. Vidmore had 
agreed at the ſeſſions to bring the general queſtion before 
Re, Moo ESE TID 25 
Lord Mansfield ſaid they had no right to do ſo; and 
thought it ought to be fent' back to the ſeſſions to ſtate 
the uſage, That the highway acts referred to perſonal 


9 
0 4 


eſtate ufually rateable to the poor, 


oy 


$ - 
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Mr. Juſtice, Afton ſaid, the caſe of the King v. Whit= 1977. 
ney was incorreCtly reported in Bott's Poor Law, in re- 
ſpect of what Mr. Juſtice Yates is there mentioned to Rx x 
have faid.— That he thought in this caſe the uſage ought OM | 
to have been ſtated. And accordingly the court ordered ä 
the caſe to be referred back to the ſeſſions for that pur- 
T:. | 
After wards in Hilary Term, * 1778, the caſe being“ Saturday, 
returned, and the quarter ſeſſions ſtating, ** That it had Jan. 31. 
« been the uſage heretofore in the pariſh of Bradford 
«© to rate perſons there for their ſtock in trade,” the 
court ordered the rule for quaſhing the rate to be diſ- 
charged, and confirmed the original order of ſeſſions. 


r 


5 | Same day, 
RE. verſus MILLER. — 


AR. Bearcreſt ſnewed cauſe againſt a rule for quaſhing 1 3 
M an order of ſeſſions confirming a poor's rate. The Bad Me 
aͤrder of ſeſſions ſtated the following cafe : ** Upon the with a mincral 
<< appeal of William Miller of Cheltenham, in the county Vg there- 
<<. of Gloucefler, Eſq; againſt à rate or aſſeſſment made t e | 
for the relief of the poor of the ſaid pariſh of Chel- yall rent, hg 
« tenham, for that he is unequally rated therein in re- is rateable to 
« ſpect of the lands and buildings by him rented hs Poor in re- 
6 4005 4 | 2441 | pect of the 
Mrs. $S4i/licome, with all other land, buildings, and %%% or fuch 
5 houſes in the- ſaid pariſh. This court, having fully rent: Tho' 
„ heard. as well the ſaid Villiam Miller, as the fai in ſuct the an- 
& churchwardens and overſeers of the poor of the faid 3 
<< pariſh of Cheltenbam, touching the ſaid appeal, it is benden 8 I 
ordered by this court, that the ſaid rate or aſſeſſment ſpring, is only 4 
* be, and is hereby confirmed: The caſe appearing to in proportion A 
„be, that Mrs. Elizaberb Skilliceme of the pariſ of u e. 
Cbeltenham, in the county of Glouceſter, by leaſe 
* dated the 20th of May, 1776, had demiſed to the ap- 
„ pellant the ſaid William Miller of the pariſh of Chel- 
tenham aforeſaid, certain lands containing about four 
** acres, with; buildings thereon, and a certain well of 
mineral water thereout ariſing, called the Cheltenham 
** Spa, for the term of 21 years, determinable at the 
option of the lefſee at ſeven, fourteen, or one and 
twenty years, at the yearly rent of one hundred pounds. 
And it further appearing to be, that the lands and 
buildings thereon, independent of the well, are of the 
annual value of about twenty pounds; that the rent 
paid by the ſaid William Miller for the mineral water 
** of the ſaid well is eighty pound; that the profits of this 
* mineral water to the leflee the ſaid William _— 
N 5 ariſe 


* 


620 


Trinity Term 17 Geo. 3. B. R. 


1777- 
Rrxx 


ver ſus 
MILLEX. 


e ariſe from the ſale thereof and the company reſorting 
„ thereto, which is very various and uncertain ; and that 
ce the ſaid William Miller ſtands rated for the premiſes 
* aforeſaid in the faid rate at the ſum of five pounds, 
© which is equal to a rate of one hundred pounds per 
% annum for lands in the ſaid pariſh.” 45 nr 

Mr. Bearcreft in fupport of the order of ſeſſions and 


againſt the rule, obſerved, that the rate in this caſe was 


an entire rate upon the groſs rent, paid by the defendant 
for the premiſes in queſtion; and aſſeſſed upon him in 
reſpect of ſuch rent: not ſo much for the profits of 
the water, and ſo much for the land; but an entire rate 
upon the whole, as land: Therefore not diſtinguiſhable 
from the caſe of any other occupier of land rated in re- 
ſpect of his rent. He ſuppoſed however a queſtion would 
be made on the other fide, whether mineral water was 
rateable to the poor : If it were, he ſhould have an op- 
portunity of ſpeaking to it in reply. : 5 

Mr. Dunning and Mr, Clifford contra, in ſupport of 
the rule contended, that the words of the ſtat, 43 Elia. 
c. 2. did not as had been ſaid, a rate upon the whole, as 
land; though the rate itſelf did not diſtinguiſs between 
the annual rent of the land, and the profits of the 


ſpring: But the ſeſſions had diſtinguiſhed between them, 


and ſtated the reſpective amount of each: And certainly, 
the only queſtion meant to be ſubmitted to the court 
was, Whether the profits of the ſpring, i dependent of 
< the heil, were eo nomine, a ſubſtantive matter of tax- 


„ ation?” And they inſiſted it was not. That the uſage 


with reſpe& to other mineral ſprings in different parts of 
the kingdom, at Matloct, Buxton, Scarborough, &c. was 
the other way. None of them were ever rated; and for 


this reafon : Becauſe they are in themſelves fluctuating 


and uncertain. They may totally ceafe : And at beſt 
profits ariſing from them depend upon the faſhion of the 
day. Therefore, they are not a ſubject of taxation with- 
in the meaning or the words of the ſtat. 43 Elix. c. 2. 
They cited Rex verſus Vandewall, 2 Burr. 994. The 
Gcvernor aud Company of ſmelting lead verſus Richardſon, 
2 Zur. 1341. and prayed the rule might be made abſo- 
late. „ 1 8 

Lord Mansf:!d. Nothing can be plainer than the 
preſent caſe. This is not à rate upon the profits of 
the well, but upon four acres of land, let to the de- 
fendant at 1051. a year; and the value ariſes, partly 
from the building{, and partly from the ſpring that pro- 


duces the mineral water. Therefore the profits of the 
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ſpring are part of the produce of the land. In Morceſter- 1777. 
fhire and Cheſbire, where there are ſalt ſprings, the rent 
of the land is increaſed conſiderably. on that account. so Rx 
here, the conſideration of the well, increaſes the rent. . 
It is part of the produce of the land: and therefore, s 
ſuch, I am clearly of opinion it ought to be rated. 

: Afton Juſtice. I am of the ſame opinion. The rate, 

in this caſe, is upon the whole efate, let at 100. a year. 

It is true, the juſtices in the caſe ſtated have divided the 

rent; and ſpecially diſtinguiſned between the annual va- 

lue of the land and the profits of the ſpring. But the 

leſſor and leſſee have made no ſuch diſtinction in the 

leaſe; and the rate, is upon the whole rent in groſs. 


Therefore the order of ſeſſions is right, | 
| Per Cur. Rule diſcharged. 


- 


Dok, ex dim. FosTER, verſus WILLIAMS. 
a thr . same day. 
HIS came before the court upon a rule to ſhew , tenant in 

cauſe, why a new trial ſhould not be granted. — poſſeſſion is 
Mr. Dunning argued in ſupport ef the rule, and Mr, not a good 
Wallace againſt it. The argument on both ſides was uno fe 

| 3 pport his 
very ſhort; And as the caſe and objections were fully landlord's 
ſtated by Lord Mansfield in delivering his opinion, to title: becauſe 
avoid repetition I have only ſubjoined the opinion of the oY to uphold 
court, | n 


Lord Mansfield. This was an ejectment, and an ap- 
plication has been made for a new trial: Whether that 
application is well grounded or not, muſt depend upon 


what appeared at the trial. The plaintiff claimed, as ne- 


phew and heir at law to a Mr. Baines, the perſon laſt 
ſeiſed. The younger ſiſter of the plaintiff, who was 
produced as a witneſs, proved the pedigree of her two 
brothers: That they both went beyond ſea. That the 
plaintiff went to the Za Indies, but was not reported to 
be dead, as the other brother was; and that he lately re- 
turned to England. Upon the croſs- examination ſhe 
was queſtioned whether the plaintiff was not of the half. 
blood only; to which ſhe anſwered ſhe never had heard 
any ſuch thing.— The defendant, who was landlord of 
the premiſes, and who was ſet up to defend inſtead of 
the tenant (Mrs. Pearce), claimed under a Mrs. Galton -- 
And in ſupport of his title a fine was put in, levied by 
Mrs. Galton in the year 1772. At the trial, Mr. Vallace 
on the part of the Plaintiff, objected, that the fine alone 
was not ſufficient, unleſs accompanied with ſome evidence 


to ſhew that Mrs. Galton was in poſſeſſion at the time of 
; the 
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ver ſus 
ILLIAMS, 


the tine levied, or had received rent. It was admitted 
that no entry had been made. In order to prove poſſeſ- 
ſion, Mrs. Pearce the tenant in poſſeſſton, upon whom 
the ejectment had been ſerved, was called and offered as 
a witneſs. She was objected to, and at the trial I was 
of opinion, and upon conſideration am ſtrongly of opi- 


nion now, that ſhe was not a competent witneſs. A 


tenant can never be called as a witneſs to ſupport her own 
poſſeſſion. Then it was objected by the counſel for the 
defendant, that, to entitle the plaintiff to bring an eject- 


ment, he ought to have given Mrs: Pearce (the tenant} 


notice to quit. The anſwer given to that was, that the 
poſſeſſion was adverſe; therefore no notice was neceflary ; 
and I am clearly of opinion that there was no occaſion for 
a notice in this caſe : For the poſſeſſion of the tenant was 
connected with that of the landlord, which was adverſe: 
— Then Mr. Way the attorney was examined, to try to 
prove Mrs. Galton in poſſeſſion by an acknowtedgment of 
payment of rent to her by Mrs. Pearce. What he ſaid 
was, „That before the death of Mrs. Galton, he re- 


<< membered a converſation between her and Mrs. Pearce, 


„ in which, the one admitted ſhe had paid the other 
4 rent as her landlord, and the other, that ſhe had re- 


s ceived'rent from her as tenant.” But he would not 
be poſitive to the time ſo as to ſwear it was before the fine 


levied. Mr. Wallace ſtrongly addreſſed the jury in re- 


pPlwGKkͤj, and began by ſtating that the defendant had no co- 


lour of right; and that if he would produce any will or 
title, he would give up the cauſe I ſtated to the jury 
that Mrs. Galton, who it ſeems. was Baines's, miſtreſs, 
had no title. That it did not appear the defendant had 
any title, but peſſeſſion. But if Mrs. Gilton was in poſſeſ- 
ſion at the time ot levying the fine, then the plaintiff was 
guilty of a ſlip; however not ſuch a one as would be a 
bar to him: For as he was beyond ſea at the time of the 
fine levied, he: woultt' not be barred, but might bring 


another ejectment. That the evidenee reſpecting the 


converſation between Mrs. Galton and Mrs. Pearce the 


tenant, was not preciſe and poſitive, whether it was had 
before or after the fine levieil: But that was matter for 
their conſideration. The jury found a verdi for the 
plaintiff. If I had directed the jury to find for the plain- 
tiff, and they had found for the defendant, I would 
never have concurred in granting a new trial. A new 
trial ouglit not to be granted, merely for the ſake of turn- 
ing the party round; but where ſubſtantial juſtice cannot 


- etherwilc be obtained. And in the cafe of Smith, ex dim. 


Dormet, 


A . & ion: 


4 
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Dormer, v. Forteſcuex, the court under ſuch circumſtan- 


1777. 


ces refuſed to grant a new. trial. * 
- Afton Juſtice. I am of the ſame opinion. As to the Dor 
queſtion whether the evidence of Mrs. Pearce the tenant werſus | 
in poſſeſſion was admiſſible in fupport of the defendant's 9 
title under whom ſnhe held; in Bourne v. Turner, 1 Str. 

632. upon a motion to admit the Jandlord a defendant, 

upon #n affidavit that the tenant in poſſeſſion was a ma- 
terial witneſs for him, the court refuſed it, ſaying, he 

was liable to the meſne pröfits, and therefore if the mo- 

tion were granted it would” not make the tenant a wit- 

neſs. I have always underſtood, that a tenant in poſſeſ- 
ſion cannot: be un witneſs to ſupport his owh poſſeſſion. 

Therefore I entirely agree that the teſtimony-of Mrs. 
Pearce in chis caſe was properly rejected: As to the other 

point, the evidence given by Mr. Way was very proper 

to be left to the jury ; and in a favourable caſe might have 

had its effect. Here it was left to the - cortfideration of 
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THIS was a caſe out 6f Chancery for the opinion of 
N 2 A muſical 


1 chis court, ſtating, that the plaintiff about ten een ie 
years ago mpeſed and wrote à certain muſical compo- awriring 
Stion''for the harpſichordd, callet a Senatu; and that within the 
being deſirous bf publiſhing the ſaid work or compoſi- ſtat. 8 _ 
tion; together with other muſical works, compoſitions the eo. 
und writings; he did apply for and obtain his Majeſty's ragement of | 
licence, dated the 1 th day of December, 1762, whereby !carning, by 
his- Majeſty did grant unte the plaintiff, his executors, 50s s 
adminiſtrators and aſſigns, his" royal licence for the ſole ens 
printing and publiſning the ſaid works mentioned in the in the authors 
ſaid licence, for fourteen years from the date of the ſame, or Purchaſers 
as appears by the ſaid licence; and that about four years 1 
ago the plaintiff compoſed and wrote another mulical the times 
compoſition. for the harpſichord, called a Sonata; * togh- therein men- 
ther withlan accompaniment for the Viol di Gamba; and encs. 
that the defendants, being muſic ſellers and eopartners, 
had lately obtained copies of the two ſeveral Sonatas, 
muſical warks; : or compoſitions before mentioned, toge- 
ther with, the ſaid accompaniment to the latter: and Rad 

| lately 


1 o * 


. 1 r * ” 
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1777. lately in the name of the ſaid Joba Chriſtian Bach, bat 
— without his licence or conſent, printed, publiſhed, and 
Bacn ſold far profit, divers copies of the ſaid two ſeveral com- 
Lode Poſitions and accompaniment. And it likewiſe appeared, 

tdtthat it was poſſible to know. the muſical. cmpaſitions of 

any maſter or compoſer. of mufick, who had-compoſed 
any quantity thereof. The queſtion was, Whether a 
muſical compoſition is within the ttatute of the 8th of Aun. 
c. 19. intitled an act for the encouragement of learning, 
by veſting the copies of printed books in the authors, or 
purchaſers, of ſuch copies during the times therein men- 
tioned. | | een DW HEH 4 cy. 
Mr. Robinſon for the plaintiff— Mr. Mood for the de- 
fendant. . arlf 3 „ 
Lord Mangsfeld called on Mr. Wood to begin; and 
without hearing Mr. Robinſon in anſwer, ſaid, the caſe 
was ſo clear and the arguments ſuch, that it was difficult 
to ſpeak ſeriouſly upon it. The words of the act of par- 
liament are very large: Books and other wvritings.” It 
is not confined to language or letters. Mulic is a ſei- 
ence ; it may be written; and the mode af conveying 
the ideas, is by figns and marks. A perſon may uſe the 
copy by playing it ; but he has no right to rob the author 
of the proſit, by multiplying copies and diſpoſing cf 
them to his own uſe. If the narrow interpretation con- 
tended for in the argument were to hold, it would 
equally apply to algebra, mathematics, arithmetic, hye- 
roglyphics. All theſe are conveyed by ſigns and figures. 
There is no colour for ſaying that mulic is not within 
the at.—Afterwards, on Aoaday Fune. 16th, the court 
certified in theſe words, . Having heard and conſidered 
* this caſe, we are of opinion, that a muſical compoſi- 
tion is a writing within the ſtatute of the 8th of 
«© Queen Ann, iatitled an act for the encouragement of 
learning, by veſting the copies of printed books jn 
*< the authors or purchaſers, of ſuch copies, during the 
„times therein mentioned.“ i Title 


— 
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within the - FJ"VHIS was a ſpecial action on the cafe, for money had 
2 = wg and received to the plaintiſſ's uſe. . Plea, Non 
5 Wi being Aſumpſfit. The cauſe was tried at Weftminſter, at 
connected to} the fittings after Eaſter term, 1777; before Lord 


it by a ſtreet Mansfeld, when the Jury found a verdict ſor the pla in- 
of contiguous : | ape reg f 
buildings, tiff, damages 1d. co 405. Iudject to the opinion © 
befere the ſtat, T WT | | 2 
9 Ann. c. 10. Therefore the Penny po office is entitled only to one penny for the carriage 
and delivery of a letter to any of the inhabitants thereof; vis, the penny paid pen 


ing ſuch letter into the Penny poſt-office, hs 
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the court upon the following caſe: That by ſtat. 5 Ann. 
c. 10. intituled ** an act for eſtabliſhing a general poſt 
« office, it was enacted * that it ſhould, and might 
« be lawful for the Poſt-maſter general, &c. to demand 
and take for the poſt of all and every the letters and 
< packets paſling and repaſſing by the carriage called the 
% Penny- poſt, eftabliſhed and ſettled within the cities of 
London and Vęſiminſter, and borough of Southwark, 
<« and parts adjacent, and to be received and delivered 
<« within ten Engliſh miles diſtant from the general letter- 
« office in London, one penny. — That by ſtat. 4 Geo. 2. 
c. 33. intitled an act for obviating a doubt which hath 
ariſen concerning the uſual allowance made upon the de- 
livery of letters ſent by the Penny-poſt, to places out of 
the cities of London and We/imin/ier, and borough of 
Southwark, and the reſpe&ive ſuburbs thereof, reciting, 
that whereas, upon the firit eſtabliſhment of the Penny 
poſt-office, the carriage of letters by that poſt was confin- 
ed to the cities of London and Weſtminſter, the borough 


of Southwark and the reſpective ſuburbs thereof; and 


whereas, upon the application of the inhabitants of ſeve- 
ral towns and places within! the compaſs of ten miles 
round the city of London, upon their voluntary offer to 
allow and pay to the meſſengers or perſons carrying ſuch 
letters, in conſideration of their being obliged to travel 
with-a horſe to places at that diſtance, one penny, upon 
the delivery of every letter directed to any perſon at any 
place cut of the cities of London and Weſtminſter and bo- 
rough of S2uthwark, and the reſpective ſuburbs thereof, 
over and above the penny paid upon putting every ſuch 
letter into the Penny poſt- office in London; the carriage 
of letters and packets by the faid Penny- poſt was extended 
ten miles round the city of London; and one penny hath 
been conſtantly allowed to, and taken by ſuch meſſen- 
gers, on the delivery of every letter directed to every 
perſon at any place out of the cities of London and West- 
minſter, the borough of Southwark, and the reſpective 
ſuburbs thereof, over and above the penny paid upon 
putting ſuch letter into the Penny poſt-office in London. 
And reciting, that whereas, by reaſon of the proviſions 
contained in the ſtat. 9 Ann. c. 10. ſome doubts had 
ariſen, whether the meſſengers, carrying ſuch letters, 
could lawfully receive the ſaid penny, over and above the 
penny paid upon putting ſuch letter into the Penny poſt- 
olice in London; For obviating and taking away all ſuch 
doubts, It was enacted, „that nothing, in the ſaid act, 
* ſhould extend to reſtrain any ſuch meſſenger from de- 
** manding or taking for every letter originally ſent by 
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I777. „ the Penny-poſt, and not firſt paſſing by the General- 
— * poſt, and from thence tranſmitted by the Penny-poſt, 
Jonss „ which had been, or ſhould be, delivered, to or for 
gw « any perſon, at any place out of the cities of London 
* and W://min/ter, the borough of Southwark, and the 
« reſpective Suburbs thereof, one penny, over and above 
<< the penny paid upon putting every ſuch letter into the 
« Penny poſt-offce.” | 
That the houſe of the plaintiff is ſituate in Old. frcet, 
in the county of Middleſex ; which ſtreet, before the ſtat. 
g Ann. was adjoined to London by contiguous buildings. 
That the /:bertzes of the city of London extend beyond the 
walls thereof; but that Old-/ireet is no part of any of the 
ſaid /zberties, That over and above the penny paid upon 
putting in a letter ſent by the Penny-poſt to the plaintiff, 
a penny was demanded and paid on the delivery thereof. 
The queſtion was, Whether the /econd penny could be 
legally demanded? * LEE 
Serjeant Walter for the defendant, who was called upon 
by Lord Mansfield to begin, objected 1it, that the moſt 
materia], and indeed the only fact to entitle the plaintiff 
to recover, was net ſtated; namely, that the plaintiff 
lived within the ſuburbs of the city. The court therefore 
could not give judgment for him. 24ly, That from the 
racts that were found, it was clear he did 0 live within 
the ſuburbs : Old-/ireet being expreſsly ſtated to be out 
of the liberties of the city, and in the county of Middleſex. 
That the /:berties and the ſuburbs were ſynonimous. But 
ſuppoſing they were not; before the ſtat. 4 Geo. 2. c. 33. 
it was mere curteſy to pay the extra penny: The uſage 
therefore, both before and fince the ſtat. 4 Geo. 2. was 
material ro ſhew whether the curreſy extended to this 
place at the time, and whether it had been ſubmitted to, 
as a demand, fince: And there was no doubt but the 
uſage was with the defendant. | 
Lord Mansfield. Uſage has nothing to do with the 
- preſent caſe. The fingle queſtion is, whether ** ſuburbs” 
mean the liberties, or contiguous buildings at the time of 
the ſtat. 9 Ann. For if Ola. ſtreet had been juined to 
London ſince that time, it would be liable to pay the extra 
penny. One fide of Oxferd- road does not pay, becaule 
it was not then joined to London by buildings : The other 
does, becauſe it was at that time open fields. One ſtrong 
argument againſt its being conſtrued to mean liberties, is, 
that the ſtatute mentions Meſimin ter and the borough of 
Southwark, which: have no liberties, 
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Mr. Buller contra for the plaintiff. In Fellows v. Fea- 1777. 
cock, Mich. 9 Geo. 3. MS. the ſignification of the ——— 
word „ ſuburbs'“ was ſettled to be, the ſame as the Jonxrs 
ſuburbana of Rome. Lord Manifield in that caſe aſked wo : 
the Recorder, whether ſuburbs” was the technical 4 
term. He ſaid, no: The technical term was /bey- 
ties.” He cited 2 Fern. 431. Stow's Survey, vol. 2. 
p in which Old-/treet, is mentioned as part of the ſu- 
burbs of the city of London ; and the ſtat. 9 Ann. c. 22. 
for building 50 new ehurches, in or near the cities of 
London and MWeſiminſter and the ſuburbs thereof, under 
which, Old- reet church was built. 

Lord Mansfield. The ſtatute 9 Ann. c. 10. which 
erected the Penny poſt- office, confines the limits of its 
delivery to the cities of London and Męſiminſter, the 
« borough of Southwark, and the parts adjacent.” In 
proceſs of time, the inhabitants of towns and villages 
within the compaſs of ten miles of London, (not, perſons 
reſident in the contiguous ſtreets and buildings) wiſhing 
to partake of the benefit of this mode of conveyance; 
made application to the Penny poſt- office, requeſting it 
might be, extended to them, and, as an inducement to 
the Poſt-office to comply with their requeſt, offered to pay 
an additional penny a letter, towards defraying the ex- 
pence of horſe-hire, neceſſary on account of the diſtance. 
The Poſt-office indulged them in it. After this it be- 
came a doubt, whether the receipt of this additional 
penny for letters thus carried and delivered in the coun- 
try, could be authorized, conſiſtent with the general 
proviſions contained in the ſtat. 9 Ann. c. 10: and 
therefore the ſtat. 4 Geo. 2. c. 33. was paſſed, making it 
lawful to take an additional penny, for the delivery of 
any letter to any perſon out of the cities of London and 
Meſtminſier, the borough of Southwark, and the reſpec- 
tive ſuburbs thereof. The queſtion however, what is 
meant by“ ſuburbs” ſtill remains; and that is a queſ- 
tion of conſtruction upon the act of parliament; At the 
trial it was contended by the counſel for the Penny poſt- 
office, that ſuburbs mean liberties, and have relation to 
the franchues of the city. It was roundly aſſerted by 
5 % parties, that the uſage and practice was with them. 
derjeant Walter, for the defendant; inſiſted, that the 
additional penny had always been paid by the inhabitants 
of Old-fireet. Mr. Dunning, for the plaintiff, that it 
had not: But no evidence to the fact was produced; the 
Witneſſes on both ſides being out of the way. I thought, 
and it was acquieſced in and agreed on all hands, that 
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1777. 


Jones 
verſus 
WaALXzZR, 


it being clear and certain, that Old- reet was connected 
to London by a ſtreet of contiguous buildings before the 
ſtat. 9 Ann. c. 10. the uſage could be of no avail in ex- 
plaining the ſtatute. If the uſage had been, that a ſingle 
penny only had been taken in one part of the ſtreet, and 
the additional penny in another, it might have been ma- 
terial to ſhew, that the one part was antiently contiguous 
to London, and the other originally in the country. — 
The queſtion then, is a mere queſtion of conſtruction, 
whether the word ſuburbs” in the act, means the li- 
berties of the city, or contiguous buildings. In all dic- 
tionaries, * ſuburbs” are defined to be, buildings 
« adjoining to a great city, without the walls.” I thought 
at the trial, and think now, there is not a colour for 
ſaying that ſuburbs mean liberties. Liberties are a cor- 
3 denomination : Suburbs, a natural denomination. 
In Fellows v. Feaceck, which was the caſe of the Hamp- 
fiead waterworks, the court were of opinion, that ſu- 
burbs did not mean liberties: And to prove the place in 
queſtion there, a contiguous building, evidence was given 
of there being antient pipes, c. Whether the place in 
queſtion was or was not a contiguous building at the time 
of the act, is, as has been ſaid, a matter of fa#? But 
when it is proved to have been a contiguous building, it 
is a queſtion of conſtruction upon the act. The franchi- 
ſes of the city can have nothing to do with the additional 
trouble of the Penny poſt-man : Whether a houſe ſtood 
on this fide or that fide of Temple-bar, within or without 
the liberties of the city, could make no difference to him, 
The only matter for his conſideration was, whether it 
ſtood amongſt other houſes contiguous to the city, or 
without it, 10 as to occaſion his taking a horſe, the ori- 

ginal conſideration for allowing the additional penny. 
Afton Juſtice. The uſe is not material in this caſe. I 
think that upon the words of the ſtat. ꝙ Ann. c. lo. 
which ſays, parts adjacent”, it is clear, that the inha- 
bitants of Old-/reet would be entitled to have the letters 
delivered for one penny only, The confuſion that has 
ariſen, was introduced by the latter ſtatute, the 4 Geo. 2. 
c. 33. changing the words, and ufing © ſuburbs” in- 
ſtead of parts adjacent.” It alſo departs from the 
diſtance mentioned in the ſtat. ꝙ Ann. c. 10. of ten 
4% miles from the general letter office in London, and 
ſays within the compaſs of ten miles round the 
city of London which ſeems to me, to include ten 
miles beyond the city and the places adjacent where 
the od penny was taken. I think that _ 
| | | the 
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the ſtat. gth of Anne, one pug only, could have been 1777. 

taken in Old-Areet; and therefore, that the Poſt-office 

cannot take an additional penny no. 
Willis Juſtice. I think the word © ſuburbs” in the WI 

latter ſtatute (4 Geo. 2. c. 33.) means the ſame as b 

« parts adjacent” in the ſtat. 9 Ann. c. 10. If it had 

been the conſtant uniform uſage to receive an additional 

penny in this place, it might make a difference; but 


Jones 


uſage here, is out of the caſe; for none is ſtated, 


Afehurſt Juſtice. I am of the ſame opinion. 
Per Cur. Poſtea delivered to the plaintiff. 


RusT ef al”, Aſſignees of Henry and RIcHARD Friday, 


Payps, verſus CooprR. 1 
1 trover the jury found a verdict for the plaintiff, da- 4 
mages 378 J. coſts 40 5. ſubject to the opinion of the of part of 
court on the following caſe: a traders 
The bankrupts were clothiers at Saliſbury; the defen- — to 
dant a linen-draper and banker at the ſame place. The 5 = 
bankrupts were in difficulties all the Summer of the year any other 
1772, owing to the failure of Fordyce a banker in London: contrivance 
The defendant, on the 1ſt of Auguſt, 1772, lent the” 12 — 
bankrupts 1000 J. upon their bond. Their difficulties hut calculat- 


increafing, Richard Papps, one of the bankrupts, on the ed merely to 


20th of September, 1772, met Mr. Samſon, Barber from sive a frau- 


dulent pre- 
London, who was under large acceptances for the bank” erence, 46 
d 


rupts, at Murrel Green in Hampſhire ; where they agreed defeat the 
upon a commiſſion of bankruptcy being taken out againſt equality of 
Henry and Richard Pappe, and that application ſhould be the bankrupt 


. "—_ =. . la S, 1 d : 
made to one Mr, Amplias Read to be petitioning credi- tough the * 


tor. On Richard Papps's return home from Murrel dlivery of 
Green on Monday the 21ſt of September at night, buſi- the goods to 


A | : ſuch creditor 
neſs went on apparently as uſual; but on that night, he and his aſſent 


told his clerk he ſhould be obliged to ſtop payment in a to the trans 
few days. On Friday the 25th of September in the after- aQion be cm- 
noon, Richard Papps bid his clerk ſhut up his ſhop and E’ before 

. . . oe any act of 
not open it next morning; but recollecting himſelf, he pankruptey 
bid him open it next morning, for he would wait till the committed, — 


poſt came in; which came in about nine o'clock of the But ſuch pre- 


morning of the 26th, when Richard Papps ordered the tended fale 


is not in it- 


doors to be ſhut, and that he ſhould be denied. He was fig an act of 
accordingly. denied that day; before which time, he had b2utruprey : 


committed no act of bankruptcy... In contemplation of this, No more is 
any fraudu- 


and in 07 der 10 give the defendant a 5 references Richar lent tranſac- 


apps tion, 'which 
is not a deed, 


1 
Vp 63 
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Ro 
1777 Papp. made a bill of parcels to the defendant, bearing 
| date the 22d of September, 1772, and delivered it to the 
Rus v et al. defendant, on the 24th. The bill of parcels with an or- 
8 der to Mr. J. Elderton (in whoſe poſſeſſion the goods 


P Supra, 117. 


| parcels, the bankrupts were inſolvent. 


were depoſited by the bankrupts to ſell for them) to de- 
liver the goods unſold, and to pay the money ariſing from 
the ſale of ſuch as might have been fold to the order of 
the defendant, together with orders to three other per- 
ſons, to deliver goods in their poſſeſſion to the amount of 
6841. to the defendant, were ſent by the defendant ex- 
preſs to Meſſrs. Grace and Kennedy in London; which 
arrived on the 24th of September; and on the 25%, the 
2 in queſtion were delivered by Elderton to Meſſrs. 

race and Kennedy, to the uſe, and as the property of the 
defendant Cooper. The three other perſons delivered no 
part of the goods in their poſſeſſion. The defendant 
never dealt in ſuch goods as were in the poſſeſſion of 
Elderton, and at the time of the delivery of the bill of 

The queſtion was, Whether the plaintiFs were en- 
titled to recover the value of the goods? Mr. Mood for 
the plaintiffs. The queſtion is, Whether the a& done 
in this caſe, being in contemplation of bankruptcy, and 
with a view to give the defendant a preference, was not 


a fraud upon the reſt of the creditors, and therefore 


void? Nothing can be clearer, than that the bankrupt 
laws intended to put all creditors upon an equal footing. 
And therefore, though in general, a trader, before any 
act of bankruptcy committed, has ſuch a property in, 
and power ovet, his effects, as to do acts which by con- 


ſequence may give one creditor a preference to another ; 


yet, if he is inſolvent, or has an act of bankruptcy in con- 
templation, he can do no act out of the uſual courſe of 
trade, in favour of a particular creditor. This doctrine 
is not new, it 1s eſtabliſhed by a variety of caſes : But 
more particularly in the caſe of Alderſon v. Temple 4 
Burr. 2235. and in Harman v. Fiſhar, B. R. Trin. 14 
Geo. 3. — Here, the act done was clearly not in the 
courſe of trade; not obtained by threats, nor at the inſ- 
tance, or importunity of the creditor; but entirely vo- 
luntary: And to make an act void, it is not neceſſary it 
ſhould be fraudulent as between the parties; it is ſuffi- 


cient if it be a fraud upon the creditors generally, It is 


expreſsly ſtated to be in contemplation of bankruptcy. 
'The petitioning creditor was fixed upon: The bill of ſale 
anteddated; and falſely purporting to be in the courſa & 
trade; whereas, there had been no dealings of this kind 

MS Free Cee, ors ne dl between 
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between the bankrupt and the defendant before; and in 1777. 
order to expedite the delivery of the goods before the act | 
of bankruptcy was complete, the bankrupt ſent them by Rusr r al 


expreis. The fole motive therefore, was to give a pre- 23 

ference ; and conſequently, though a conveyance of only 8 

part of his effects, was void in reſpect of the other credi- 

tors. He cited Linton v. Bartlett, C. B. from a MS. 1 
8 ile 1 


note of Mr. Juſtice Gould, as wa in point*: And e in 
prayed the court to give judgment in favour of the plain- wyr. 5 cit- 
tiffs, - | ed alſo in 
Mr. Peckham contra, for the defendant. I am to con- —_— V. 
tend that the defendant, being a Bond fide creditor, and 2 eres 
payment being made to him bœhere any act. of bankruptcy 

committed, has a right to retain what was ſo paid him 

by his debtor, though by way of preterence to him, and 

in contemplation of bankruptcy : And whether ſuch pay- 

ment be in money or goods makes no difference. (Lord 

Mansfield. The difference between money and goods is 

immenſe.) Suppoſe the payment had been in bank 

notes, which in law are not conſidered as money, or 

payment, more than a bale of goods; it would not have 

been void: And here, there was an order to deliver the 

money to the creditor if the goods were ſold. It was by 

accident only that he received the goods. But he was 

actually in poſſeſſion of them, before any act of bankruptcy 
committed; and poſſeſſion is the line to be drawn, 80 is 

Twine's caſe, 3 Co. 81. It is a good payment therefore 

at common law: It has none of the characteriſtics of 

fraud enumerated in Troine's caſe; and the bankrupt 

laws do not extend to it. They only avoid transfers of 

property to perſons who have no good title or claim. 

Stat. 34 & 35 Hen. 8. c. 34.—13 £liz. c. 7.— 1 Fare 

I. c. 15. But this is neither a grant, nor conveyance, 

nor fraudulent. The proviſion in the ſtat. 21 Fac. I. c. 

19. ſet. 11. which ſubjects goods, conveyed by bank- 

rupts to perſons upon good conſideration, if left in the 

bankrupt's poſſeſſion, to be ſold for payment of his debts ; 

proves, that where the poſſeſſion is parted with, as in 

this caſe, they ſhall not be ſo liable. The gth ſection of 

the fame ſtatute, which provides that judgment creditors, 

Sc. where execution, Fc. is not executed, {hail be re- 

lieved only pro ratd with the reſt of the creditors, favours 

this poſition : And that diſtinction was adopted by Lord 

M.nsfield in JVorfley v De Mattos *, It is the policy Bur. 483. 
* of the bankruyt laws to level all creditors, who have 
not actually recovered ſatisfaction, or got hold of a 
pledge which the bankrupt could not defeat.” But 
here, the tranſaction is founded upon a good conſidera- 
tion; the property was actually transferred to the defen- 


dant; and the a& complete, before the bankruptcy: _— 
| ore 
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1777. fore, within the ground of determination alſo in 1 Str. 
165. Barwick's caſe. Till the poſt came in on the Sa- 
RusT eta” turday, Papps was not certain he ſhould break. The 
Sts, debt is a bond fide debt, and the conſideration highly me- 
ritorious: the money being advanced merely to fave the 
bankrupt from ſinking. The aſſignment is of part only, 
and the preference fair at the time: therefore, good. 
Small v. Oudley. 2 P. Wins. 427. and the caſes there 
cited. Hague v. Rolleſton. 4 Bur. 2174. Alderſon v. 
Temple, 4 Bur. 2235. Harman v. Fifhar. Trin. 14 
| + Supra, 117. Geo. 3. B. R.+—As to the caſe of Linton v. Bartlett, 
15 it is plainly diſtinguiſhable from the preſent, the whole 
14 tranſaction there, being manifeſtly fraudulent through- 
| out. Here, fraud is out of the caſe; the preference was 
made to a bond fide, and a meritorious creditor, and the 
act compleat. There certainly ought to be a line drawn ; 
| Otherwiſe, there can be no ſecurity in any dealings. 
That line can only he legally and properly drawn, where 
the act is complete before the bankruptcy. That being 
indiſputably the caſe here, the defendant is entitled to 
retain the goods delivered to him in payment of a juſt 
demand; and therefore, the plaintiffs ouglit not to re- 
cover. | N 
Lord Mansfield. Perhaps there is no caſe exactly pa- 
4 rallel to this, in all its circumſtances. 
40 This is a cafe, where the aſſent of the creditor to the 
| | act of the bankrupt, and the delivery of the goods to the 
order of the creditor, is compleat, before the act of 
bankruptcy committed; and, further, it is the caſe of 
an act done, not of a deed. In all its circumſtances 
therefore, there is perhaps no caſe exactly ſimilar to it. 
But the law does not conſiſt in particular caſes; but in 
general principles, which run through the caſes, and go- 
vern the deciſion of them. The general principle appli- 
cable to the preſent caſe is this; that a fraudulent con- 
trivance, with a view to defeat the bankrupt laws, 1s 
void, and annuls the act, This principle is eſtabliſned 
by many eaſes. | 
Every caſe that has determined a conveyance by a 
trader of his the effects to pay a creditor to be an act 
of bankruptcy, proceeds on this foundation ; that it is 
fraudulent againſt the bankrupt laws, and therefore void. 
Every caſe which fays, it 1s an act of bankruptcy if one 
creditor only is excepted out of ſuch conveyance, goes up- 
on the ſame principle. It was long ago determined, that 
a conveyance of all a man's effects was clearly a fraudulent 
conveyance ; and leaving out ſomething or a part, by 
way of colour, will not mend it. But the cafe in the Com- 
rs 
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mon Pleas* went further than any former caſe ; tor there, 
the conveyance of a third part of the bankrupt's effects 


only, and a fair tranſaction with the party, was held to 
be frudulent and void as againſt the reſt of the creditors ; 


and being by deed, was in itſelf an act of bankruptcy. And, 


no doubt, in that caſe, which was a bill of ſale, if it was 


1777. 
Rus r et ar 
verſus 
CoorPER. 


Linton, verſo 
Bartlet, 


fraudulent at all, it muſt likewiſe be an act of bankrupt- 3 Will, 47. 


cy. That caſe was well and fully conſidered. 

But, I am of opinion that no fraudulent tranſaction, 
which is not a deed, is in itſelf an act of bankruptcy. 
But then ſuch a tranſaction is void, Where a ſale of 
goods is fraudulent, and done with no other view what- 
ſoever but to defeat the equality of the bankrupt laws, it 
is void on account of ſuch intended fraud. I will take to 
be true, in this caſe, what Mr. Peckham has ſaid, that 
the defendant is moſt probably a meritorious creditor ; 
for the bankrupt, juſt after the failure of Fordyce, was in 


tottering circumſtances ; and the defendant on the iſt of 


Auguft, 1772, lent him 10051. on his bond. It is there- 
fore highly probable to have been a friendly act on the 
part of the defendant. But ftiil, that will not warrant 
the tranſaction on the part of the bankrupt, if it is a 
fraud on the bankrupt laws. Nothing could be more 


meritorious than the cafe of Fiſbar + the creditor, in the f e {pra 
queſtion which aroſe upon Pordyce's bankruptcy. And 


therefore, the court was ſorry to determine againſt him ; 
but the law mult. prevail for the ſake of example. 

Now, let us ſee, whether the tranſaction in this caſe is 
à mere fraudulent contrivance, with no other view what- 
ſoever but to defeat the conſequences of a certain bank- 
ruptcy. In the firſt place, it is ſtated to have been, “ ex- 
% preſs]ly in contemplation of that bankruptcy, which 
«© was certain: for the bankrupt had previouſly concert- 
* ed that a commiſſion of bankruptcy ſhould be taken 
cout againſt him, knowing he could not. ſtand :” and 
one of the creditors, with whom this was planned, ſaid, 
at the trial, * he himſelf would have got a preference 
too, it he thought by law he could have done ſo.” Fur- 
ther, it was agreed, that a particular perſon ſhould be 
the petitioning creditor. When he returned to Saliſbury, 
he continued in the ſame tottering ſituation, and told his 
clerk he mutt break: he had once reſolved to break on 
the Friday, but he recollected afterwards, that it ſhould 
not be until the next day: And for this evident reaſon ; 


if he had broken on the Friday, he would have become 


bankrupt too ſoon ; for it wes as much as ever he could 
do to get the goods delivered to his friend'on the Friday. 
| How 
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How does this caſe ſtand then? Was there any applica- 
tion on the part of the creditor ? Was the money be- 
come due ? Did the creditor demand payment ? Did he 
threaten procels if the bankrupt did not pay ? Not one of 
theſe circumſtances appear. On the contrary, the whole 
was tranſacted behind the back of the creditor : and, 
without any previous communication, without any pre- 
vious tranſaction or ſtipulation, a bill of parcels is made 
out, which bears date on the 22d of September, but was 
not delivered until the 24th. The next thing is, it pu- 
ports to be a bill of ſale of goods at particular prices. 
This is not true. No prices were agreed om: The de- 
fendant knew nothing of the matter. This bill of par- 
cels is delivered to the defendant upon the 24th. With 
what view ? It muſt be to apprize the defendant that he 
meant to ſecure him. Again, there is no receipt on the 
bond. It is impoſſible to conſider this as a ſale; it muſt 
be a ſecurity ; a plank to fave: the goods are to a much 
larger amount than the principal and intereſt due on the 
bond. There is nothing that carries the face of a ſale 
upon it; no receipt, no tranſaction, no acknowledgment 
in diſcharge of the bond, no account. The whole is a 
ſecret clandeſtine contrivance, with no other view or in- 
tention than to give a preference, and to defeat the con- 
ſequences of a certain bankruptcy, though it purports to 
be a bend fide ſale. 

Another exceſſive ſtrong circumſtance is, that the de- 
fendant never bought, or dealt in, this kind of goods; 
and moreover, they were at the time, in the hands of the 
bankrupt's agents. | 

There is a fundamental diſtinction between an act like 
this, and one done in the common courſe of buſineſs. 
The ſtatutes have relation back only to the act of bank- 
ruptey. And I conſider here, that there is no act of 
bankruptcy till the 26th. If, in a fair courſe of buſineſs, 
a man pays a creditor who comes to be paid, notwithſtand- 
ing the debtor's knowledge of his own affairs, or his in- 
tention to brea«; yet, being a fair tranſaction in the 
courſe of buſineſs, the payment is good; for the prefe- 
rence is there got con/equentiaily, not by defign : It is not 
the object; but the preference is obtained, in conſequence 
of the payment being made at that time. 

Suppoſe a creditor preſſes his debtor for payment, and 
the debtor makes a mortgage of his goods, and delivers 
poſieſon ; that is, and at any time, may be, a tranſacti- 
on in the common courſe of bulineſs, without the credi- 

| 25 tor's 
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tor's knowing there is any act of bankruptcy in contem- 


| pe and therefore, good. It is not to be affected 


y what pailes in the mind of the bankrupt. But, in 
the preſent caſe, there is not a ſingle thing but what is a 
ſtep towards fraud, and a proof of an intended prefe- 
1ence: And to ſupport it, would be to overturn the 
whole ſyſtem of the bankrupt laws. The preſent there- 
fore, is a fraudulent ſale upon all the other creditors, 
and all the laws concerning bankrupts. | 

The preſent determination will not affect the cafe of a 
fair mortgage of goods delivered, ariſing out of a tranſ- 
action in the common courſe of buſineſs, It will only 
affect caſes, where there is no object but that of defeat- 
ing the bankrupt laws, and committing à fraud on all 


the other creditors. 


Aſton Juſtice, Nothing but a number of authorities 
cited to throw a cloud over the queſtion, can make one 
loſe fight of the fraud in this caſe. It is a mere con- 
trivance betwixt the creditor and debtor, It has been 
contended to be a payment; but it is clearly no payment, 
nor ſale. It was a ſudden thought to make out a bill of 
ſale in form; but there is no truth in it. The bankrupt 
had ordered goods to the amount of 600 l. to be delivered 
in the ſame way, which would have amounted to more 
than principal and intereſt upon the bond. If the bank- 
rupt had paid what was due on the bond in Bank notes 
or money, and had taken up the bond, I think there 
might be an argument in that caſe, as to the fairneſs of 
the payment. But this was done without demand; not 
in a common courſe of dealing; and the bond was left 
in the hands of the creditor, without any receipt taken 


upon it. I do not know where ſuch a preference as 


this, is to ſtop. There is no caſe which ſays, a prefe- 
rence ſhall be confined to a fingle creditor, If a trader 
may prefer one, he may prefer more, 'The preſent 
tranſaction is not in itſelf an act of bankruptcy ; but not 
being a payment in the regular and common courſe of 
dealing and buſineſs, it is a fraudulent tranſaction, and 
therefore, void with reſpect to the other creditors. 

Mr. Juſtice Villes and Mr. Juſtice 4/bhurſt were of 
the ſame opinion. | 
ter Cur. Poſtea to be delivered to the plaintiff. 
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Rich, Executor, verſus Coe et al”, 
Same day, 

Though the SSUMPSIT, for goods ſold and delivered by 
maſter of a the plaintiff's teſtator to the defendants ; alſo, for 
v_ be alſo work and labour done, materials found, and on an account 

_ ; ſtared, Plea : The general iſſue. —The cauſe came on 
with the ow.. to be tried at the Sittings after Eaſter Term, 1777, at 
reri, for a Guildhall, London, before Lord Mansfield, when the ju- 
_ 25 ED TY found a verdict for the plaintiff, damages 51. 8s. 3d. 
nants on tber, Coſts 40s. ſubject to the opinion of the court upon the 
part, that be following cafe :— That Thomas Rich, the elder, and Tho- 
mall have the as Rich the younger, being rope makers, did on the 
eee, I - 21ſt of November, 1772, ſupply the ſhip Henry and Tho- 
Ihip, and mas, With cabies, to the value of 51. 18s. 3d. by the 
employ her order of Thomas Harwood, the captain; and made Har- 
me wy own wood, and the owners of the ſhip (the defendants), deb- 
Se en tors in the uſual manner, without naming the owners, or 
bis part, that knowing particularly who they were. The ſhip Henry 
vs ſhall re- and Thomas was let by the defendants to Harwood upon 
zel her at certain articles, in which it was mutually covenanted be- 
ius oon ſole | , 
4% and tween them as follows: 1ſt, The owners covenanted with 
charge, Cc: Harwood, that, on his performance of the covenants ſti- 


the ank lade Pulated on his part, he ſhould have the ſole management 
aachen rien of the ſhip, and employ her for his own /ole benefit and ad- 
furniſhed for vantage, for the ſpace of eleven years, if he ſhould ſo 
the ſhip by long live, and the ſhip ſhould not be loſt. The coven- 
order of the ants, on the part of Harwood, were to pay a yearly rent 


ſter, tho 8 
ce * of 361. per annum, at ſtated periods: That he would 


kowledge ; at all times, at his own coſt and charge, repair, main- 
or, without. tain and keep the veflel, and her tackle, rigging, &c.” 
ee 05, in good and fufficient repair: That he would not do or 
perſon who omit any thing, which might ſubject her to be taten, ſeix- 
ſupplicd ed, or forfeited : with a proviſo, that in caſe the ſaid rent 
tem. ſhould be in arrear for the ſpace of twenty-one days after 
any of the days appointed for payment ; or in caſe Har- 
toood ſhould die, or ſhould rot in all things fulfil and keep 
all and ſingular the faid covenants, Fc. then, it ſhould be 
lawful for the owners to take poſſeſſion of the ſhip. —The 
caſe then ſtated, that neither the plaintiff s teſtator, nor 
his partner, had any notiec of this contract at the time 
they furniſhed Harwood the captain, with the goods. 
— TT he queſtion 'was, Whether the defendants were 
liable to this debt? If the court ſhould be of opinion 
that the defendants were liable, then the verdict was to 

de entered up for the plaintiff, with damages 51. 8s. 
3d. and coſts 40s, But if the court ſhould be of opi- 
nion 
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nion that the defendants were not liable, then a nonſuit 


was to be entered. 

Mr. Bower, for the plaintiff, inſiſted, that under the 
circumſtances of this cafe the defendants were clearly li- 
able. That the maſter of a veſſel, from the nature of 


his employment, is intruſted with more powers to con- 


tract for his owners, than any other perſon, who, like 
him, comes under the denomination of a fervant. He 
may pawn the ſhip for neceſſaries: And his general au- 
thority is ſuch, that, in caſe of neceſſity, he may do 
every thing which the owners themſelves could, if they 
were perſonally preſent. In conſequence of this autho- 
rity, he gains credit wherever he goes : And perſons in 
trade, though totally unacquainted with the real own- 
ers, truſt him upon the vifible property of the ſhip it- 
ſelf. This is the general law and the courſe of trade. 
The queſtion therefore is, Whether the contract between 
the maſter and the owners in this caſe, can make any 
difference. Suppoſing it could, as between the maſter 
and the owners, in reſpect of third perſons, it is merely 
fraudulent and void. He was proceeding to ſhew this, 


and to enforce it by arguments of inconvenience to trade, 


if the law were otherw fe, when the court called upon 
the counſel on the other ſide to go on. 

Mr. Peckham, for the defendants began by obſerving, 
that though the matter in diſpute was very immaterial 
with reſpect to the preſent parties, the general queſtion 
involved in it, was of the greateſt moment to the 
whole county of E/ex; it being almoſt an univerſal 
cuſtom in that part of the kingdom, for perſons to rent 
ſhips for the purpoſe of letting them out to hire. He 
ſaid the queſtion ſeemed to be, Whether the plantiff was 


entitled to come upon the defendants, for the value of 


goods which they had never ordered, and from which 
they could not poſlibly receive any benefit ? Or whether 
he ought not rather to reſort to the maſter of the ſhip, 


who did contract for them; to whoſe order the goods 


were delivered ; who alone was to receive the benefit of 
them ; and to whom alone. the credit could have been 
given, in as much as the owners were entirely 
unknown to the plaintiff ? The principle upon 
which the law in general holds the owner of a thip 
to be concluded by, and liable for, the contract of 
the maſter is, that the maſter is conſidered merely 
as a ſervant of the owner without any property 
in the ſhip itſelf. Molloy de jure Marit. 228. 
© At common law the maſter of a ſhip has no 
© property, general or ſpecial, by being conſtituted 
** maſter,” But the ſame author page 224, ſect. 10. 1 
£6 
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If a maſter take up money to mend or victual the ſhip, 
* when there is no occaſion; though, generally the ovn- 
sers ſhall anſwer the fact of the maſter, yet here, they 
& ſhall not, but only the maſter : For it is but reaſona- 
„ ble, that the perſon advancing his money thould take 
<< care that he lends it upon ſuch an occaſion, as that 
<< the maſter's act ſhall bind the owner.“ Here then, it 


was incumbent upon the plaintiff, to fee whether this 


was ſuch an occaſion as ought to make the mafter's act 
binding upon the owners. And if he had done ſo, he 
would upon enquiry have found; that the maſter in this 
caſe, was both maſter and owner. Indeed, it was almoſt 


impoſſible for him not to have known, that it is the uni- 


form cuſtom in this county for the maſters to be leſſees of 
their ſhips; and to exerciſe an excluſive right over the 


veſſel during the whole term, without the leaſt interfer- 


ence, interruption or direction from the owners whatever. 
As all the caſes, which hold the owner to be liable for 
the act of the maſter, go expreſsly upon the ground of 
the maſter being merely a ſervant placed by the owner; 
the neceſſary inference in this caſe is, that being in the 
nature of owner, as well as maſter, he alone is liable. 
Malyne, Lex Mercator'. 102. In Morſe v. Slue, 1 Mod. 
85. 2 Lev. 69. S. C. it was adjudged againſt the own- 
ers, becauſe they received the freight, and the mafter 
acted merely as their ſervant. In this cafe Harwood a- 
lone received the freight. In Boſon v. Sandford, 3 Med. 
321. 1 Show. 29. 103. S. C. Part owners, not privy 
to the contract of the maſter, were held liable, / becauſe 
„they took upon themſelves the fitting out of the ſhip ;” 
and per Holt, C. J. “ they are chargeable as employing, 
« and having the benefit of the voyage; not by realon of 
5 their intereſt, becauſe ſome may diſagree But here, 
the owners, during the term, can neither take upon 
themſelves the charge of the ſhip, or the fitting her out ; 


they cannot meddle with her without ſubjecting them- 


ſelves to an aCtion of treſpaſs ; they are to have no benefit 
from the freight or profits of the voyage; nor have eren 
an intereſt in her till after the expiration of the term. 
M hat diſtinction then can there be, between the leſſee of 
a ſhip, and a leſſee of a houſe ; or the caſe of a perſon 
who lets a coach to hire for a twelvemonth. Neither the 
landlord nor owner, in ſuch a cafe, is liable for the re- 


pairs to be done by the leſſee, or the perfon hiring the 


coach. The great ground of diſtinction in this caſe is, 
that the maſter, during the term, is the owner ; he acts 
as ſuch in every reſpect, is univerſally known and conſi- 


dered as the only perſon concerned in the conduct, care, 
. | or 
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or management of the ſhip, and therefore ought alone 
to be reſponſible. -He concluded with praying that a 
nonſuit might be entered : but if the court had any doubt, 
deſired it might be ſpoken to again, as it was a queſtion 
of great importance, and counſel were attending to take 
notes. 

Lord Mansfield. IT am very well ſatisfied that no ad- 
dition can be made to the arguments urged on behalf of 
the defendants. —— The ſpecial caſe was reſerved, not 
Vith 2 view to the particular matter in diſpute, or the 
parties now before the court; but, in conſideration of a 
general anxigty in the owners of ſhips employed in this 
trade, to know how far they are by law liable for the 
acts of their reſpective leſſees. In that point of view, we 
have conſidered the caſe very particularly; and after the 
fulleſt deliberation we think it impoſſible to ſay, that the 
plaintiff is not entitled to recover. —W hoever ſupplies a 
ſhip with neceſſaries, has a zreble ſecurity. 1. The per- 
ſon of the maſter. 2. The ſpecific ſhip. 3. The perſo- 
nal ſecurity of the owners, whether they know of the 
ſupply or Got. —1. The maiter is perſonally liable, as 
making the contract. 2. The owners are liable in con- 
ſequence of the maſter's act, becauſe they chooſe him: 
They run the riik, and they fay, whom they will truſt 


with the appointment and office of maſter. Suppoſe, the 


owners in this cafe had delivered the value of the goods 
in queſtion in ſpecie to the maſter, with directions for 


him to pay it over to the creditors, and the maſter had 


embezzled the money; it would have been no concern 
of the creditors: For they truſt ſpec:fically to the hip, 
and generally to the cwners, In this caſe, the defendants 
are the owners; and there happens to be a private agree- 
ment between them and the maſter, by which he is to 
have the ſole conduct and management of the ſhip, and 
to keep her in repair, Sc. But, how does that affect 
the creditors, who, it is exprelsly ſtated, were total 
ſtrangers to the tranſaction? And that is an anſwer to the 
obſervation, that the plaintiff mult have known the real 
ſituation of the maſter in this caſe, from the general utage 
and cuſtom of the country in that reſpect. Lo be ſure, 
if it appeared that a tradeſman had notice of ſuch a con- 
tract, and, in conſequence of it, gave credit to the cap- 
tain individually as the reſponſible ferjon, particular cir— 
cumſtances of that ſort might afford a ground to fay, he 
mear.t to abſolve the owners, and to look tingly to the 
perſonal ſecurity of the maſter. But here it is ſtated, that 
the plaintiff had no notice whatever of the conttact. Ihe 
owners themſelyes are aware of their being liable at the 

time. 
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time. They chuſe a maſter to whom they agree to let 
the ſhip; and truſt for their ſecurity to the covenants 
which they oblige him to enter into. Theſe covenants 
are, that he ſhall keep the ſhip in repair, and deliver her 
up at the end of the term, in as good condition, as when 
delivered to him. This is not all; for they indemnify 
themſelves againſt the private debts of the maſter; and 
againſt his being taken in execution: For, if he does not 
perform all and every the covenants in the agreement 
(except in caſe of the loſs of the ſhip), the conſequence, 
beſides their remedy againſt him upon the covenant, 1s, 
that the contract and agreement is to be abſolutely at an 
end, and they are to take poſſeſſion of the ſhip. 

Suppoſe the ſhip had been impounded in the Admiralty 
Court, and that had happened at the end of the term; or, 
ſuppoſe the captain had then broken a covenant which 
had put an end to the agreement, the defendants could 


never have taken the ſhip out of the court, without pay; 


ing the debt for which the ſhip was impounded. We 
are all of opinion therefore, that under theſe circum - 
ſtances there is no colour to fay that the creditors ſhould 
be ſtript of the general ſecurity they are by law entitled to 
againſt the owners. EEC ons ns 

x Per Cur. Poſtea to be delivered to the plaintiff. 


CREPPs verſus DURDEN r al. 


TEES was an action of treſpaſs brought by the plain- 
tiff againſt the defendant, for breaking into his 
houſe and taking away his goods and converting them to 
his own uſe: To this the general iſſue was pleaded, and 
the cauſe came on to be tried at Veſtminſter, before Lord 
Mansfield, at the Sittings after Eaſler Term, 1777; 
when a verdict was found for the plaintiff, for three ſeve- 
ral ſums of five fillings each, and colts 40s. ſubject to 
the opinion of the court upon the following caſe: That 
the plaintiff was convicted of /elling ſmall hot loaves / 
bread, the ſame not being any work of charity, on the 
fame day (being Sunday) by four ſeparate convictions, 
which were as follow: Veſiminſier to wit. Be it re- 
membered, That on the 10th of November, 1776, Peter 


Crepps, of, &c. baker and ſalter of bread, is lawfully 
convicted before me Jonathan Durden, one of his Ma- 


jeſty's Juſtices of the Peace for the ſad city and liberty 


of Meſiminſter, for unlawfully doing and exerciling 
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certaĩti worldly labour, buſineſs, and work of his ordi- 
nary calling of a baker in the pariſh aforeſaid, by ſel- 
ling of fmall hot loaves of bread, commonly called rolls, 
che ſame not being any works of neceſſity or charity, on 
the faid 10th of November, being the Drd's day, com- 
monly called Sund zy, contrary to the ſtatute in that caſe 
made and provided; for which offence, I the ſaid Jo- 
nathan Durden, have adjudged, and do hereby adjudge, the 
ſaid Peter Crepps to have forte.ted the {um of five ſhillings.“ 
The three other convictions were verbatim the fame, 
without any variation. The cafe then proceeded to 
ſtate, that the defendant Durden iſſucd the four war- 
rants, afterwards ſtated, to the other defendants, who 
by virtue of thoſe warrants levied - the four penalties of 
five ſhillings each, and the expences. The firſt of theſe 
four warrants ran thus: Weſtminſter to wit. To the 
conſtables of St. Fames's in the city and liberty of Me- 
| minſter, —Whereas information has been made before me 
Jonathan Durden, one of his Mateſty's juſtices of the 
peace for the city znd liberty of Męſtminſter, that Peter 
Crepps, baker, of, &c. did on the joth day of Novem- 
ber, 1776, being the Lord's day, commonly called Sun- 
day, exertiſe his trade and ordinary calling ef a baker, 
by ſelling hot loaves of bread, contrary to the ſtatute 
in that caſe made and provided; and whereas, the faid 
Peter Crepps has been duly ſummoned to appear before 
me, to anſwer to the faid information; but has con- 
temptuoufly refuſed to appear to anſwer tne contents 
thereof; and whereas, upon full examination, and upon 
the oath of F. H. the ſaid Peter Crepps was lawfully 
convicted before me, of the offence aforeſaid, whereby 
he has incurred the penalty of five ſhillings purſuant to 
the ſtatute in that caſe made and provided, therefore, 
Sc. c.“ The words of the other three warrants were 
verbatim the ſame. = | | 
The firſt queſtiqn reſerved was, Whether in this ac- 


tion, and before the convictions were quaſhed, an ob- 


jection could be made to their legality? If no objection 
could be made, then a nonſuit was to be entered. But 
in caſe an objeCtioa to their legality might be made, then 
the queſtion was, Whether the levy under the three laſt 
warrants could be juſtified ? If not juſtifiable, a verdict 
was to be entered for the plaintiff, with 15s. damages, 
and 40s. coſts ; if juſtifiable, then a verdict was, to be 
entered for the defendants. | 

Mir, Buller for the plaintiff, as to tlie firft point, 
inſiſted, that wherever a conviction is in itſelf 
clearly bad, it is gpen to the party to fake objec- 
tion to it in an action againft the juſtice; and 
It is no anſwer on his part to ſay that the con- 
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viction is not quathed, or in force ; becauſe it is ineum- 
bent upon him to ſhew the regularity of his own pro- 
ceedings. That there were ſeveral caſes to this purpoſe; 
and though they were deciſions at niſiprius, yet, as they 
were uniform in laying down the ſame doctrine, they 
ought to have . conſiderable weight in this caſe. he 
firit he ſhouid mention, was Hill v. Bateman, 1 Sir. 
711; not for the pris cipal matter adjudged, but becauſe 
it was agreed on all hands, in that caſe, as a ſettled point, 
„that in all actions againit juſtices of peace, they muſt 


ſhew the regularity of their proceedings.” e added, 


that he had a manuicript. note of the fame caſe, to the 
fame purport. In a cale of Mault v. Jennings, corgn 


Eyre C. J. upon treſpaſs and falſe impriſonment againft 


the defendant, and the general iſſue pleaded, it appear- 
ed, that tue plaintiff had been convicted of ſwearing ; 
and Eyre ſaid, if the nature of the oaths had not been 
ſpecified in the conviction, ſo that they might appear to 
the .court, the conviction would have been void. In 
Stanbury v, Bolt, coram Forteſcuè, J. Trin. 11 Geo. 1. 


upon treſpaſs for taking braſs pan, and falſe impriſon- 


ment, it did not appear that the plaintiff had been ſum- 
moned; and the conviction was adjudged void for that 
reaſon only. In Cole's caſe, Sir William Jones 170. it 


was held by the whole court, ** that if a juſtice does 


*« not purſue the form preſcribed by the ſtatute, the 
party need not bring error, but all is void, and co- 
ram non judice.” There are other authorities in which 
it has been held, that an action, will lie, even though 
the conviction is good in point of form, if it is not ſup- 
ported by the truth and juſtice of the caſe. There was 


one in Shropſbire before Gould Juſtice ; where the plain- 


tiſt had been convicted upon the game law, and the 
tion itſelf good in point of form: But the party 
was not in trutii an object of the game laws; whereupon 
Gould directed the jury to find for the plaintiff, which 


they accordingly did. There was another cafe in Lan- 


caſhire, before Mr. Juſtice Gould, to the ſame effect. In 
criminal cakes, it is clear, that the conviction being good 


in point of form, is no protection to the juſtice ; and if 


not, why ſhould it be ſo in a civil ation ? If he convict 
legally, he ought not to be ſheltered, and an action is 


the only mode of redreſs to the party injured. But, if 


the formality of the conviction is to be an anſwer to the 
action, the party injured would be without redreſs, where 


he would be moſt entitled to it ; becauſe the caution of 


the juſtice to be correct in form, would increaſe in pro- 


portion to his intention to act illegally. In Bruckic/bur} 


5 Smith, 
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v. Smith, 2. Bur. 656. every act previous to the con- 
viction is ſet out, as well as the conviction itſelf, If 
this caſe had happened before the ſtat. 7 Zac. 1. c. 5. 
which enables juſtices of peace to plead the general iſſue, 
and give the ſpecial matter in evidence, the aefendant 
muſt have ſpecially ſet forth every ſtage of the proceed- 
ings upon the record, and the omithon of ary one fact 
would have been fatal : or, if upon the face of the 
record it had appeared the conviction was illegal, it 
would have been a good cauſe of demurrer. Since 
the ſtatute, his defence muſt be equally good in evi-, 
dence : for the ſtatute does not vary the law; it only 
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meant to eaſe the juſtice from the difficulty and riſk of 


ſpecial pleading. Even in caſes where the legiſlature 
gives a ſummary form of conviction, and where no ſum- 
mons is neceſſary, the juſtices muſt purſue the form 
preſcribed, or it will be fatal. Secondly, upon the ne- 
'rits: The words of the ſtat. 29 Car. 2. c. 7. are, 
that no tradeſman or other perſon ſhall do or exerciſe 
any worldly labour, buſirieſs, or work of their ordi- 
* nary calling on the Lord's day, works of neceſſity and 
ce charity only excepted.” In Rex v. Cox. 2 Bur. 786. 
the court held . that Ying puddings and pies was within 
the exception;“ and if ſo, why thould not the baking 
rolls be fo too? But what is deciſive is, that the ſtat. 
29 Car. 2. c. 7. gives no ſummary form of conviction: 


whereas, the convictions produced barely ſtate that the 


plaintiff was convicted, without any information, ſum- 
mons, appearance, or evidence being ſtated. In point 
of form therefore, all four are bad.—Laſtly, ſuppoſing 
they were good in form, the three laſt are an exceſs of the 
juitice's juriſdiction; for the offence created bv the ſta- 
tute is, exerciſing his calling on the Lord's day.” If 
the plaintiff therefore had continued baking from morn- 
ing till night, it would ſtill be but one offence. Here, 
there are four convictions for one and the ſame offence ; 
_ conſequently as to three, there is an exceſs of juriſdiction : 
and if ſo, all is void, and coram non juice; and an ac- 
tion will lie, not only againſt the juftice, but likewiſe a- 
gainſt the ofticers. To this point he cited Hardres 484. 
and concluded by praying judgment for the plaintiff. 
Mr. T. Cowper contra, for the defendant contended, 1. 
That by the bare production of the conviction at the 
trial, the cauſe was at an end, and the court eſtopped 
from any further enquiry. That it was the general ap- 


prehenſion and prevailing opinion of the profeiſion, found- 


ed in conſtant practice, that a conviction, in a matter of 
"BESS . whick 
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which the juſtice had juriſdiction, muſt be removed by 
certiorari and quaſhed, before it can be queſtioned at 
niſi prius. If he has no juriſdiction, no doubt but all is 
coram nan judice, and void. But here, the juſtice had 
juriſd;Rion ; and if fo, with deference to the opinion 
of Mr. Juſtice Gould, in the cauſe tried before him in 


Sphropſbire, the conviction, as to the matter of fact con- 


tained in it, is conc/ufrve in favour of the juſtice in an 
action, though it is not ſo in an information, Tf it were 
not, inſtead of the miſchief to be apprehended from the 
oppreſſion of the juſtice, no one would act in the com- 
miſſion. 2. As to the objections which have been taken 
to the convictions in point of form, he ſaid, it would 
be time enough to anſwer them, when the - convictions 


were removed and ſtood in the paper for argument. At 


preſent, it was ſufficient to obſerve, that they continued 
as ſo many judgments on record, and, as ſuch, concluſive, 
till reverſed by appeal, or quaſhed by this court. He 
agreed, the ſtat. 7 Fac. 1. c. 5. did not vary the law: 
But inſiſted, that before that ſtatute, it would have been 
a good plea for the defendant to have ſtated, that the 
plaintiff was convicted, &c. as in this caſe; and if the 
plaintiff had traverſed the conviction, the defendant 
might have demurred. The ſole ground and object of 
taking away the certiorari in the ſeveral acts of parlia- 
ment for that purpoſe, was to prevent vexatious ſuits a- 
gainſt juſtices for mere informalities in their proceed- 
ings. But they ſtill remain liable to an information if 
they wilfully act wrong. This court has often lament- 
ed, when obliged to quaſh a conviction for want of 
form, becauſe it opens a door to an action. ; 

As to this being but one continued offence, it might 
te, that it was carried on at four different places ; for 
there is evidence of four different acts, and the court 


will not preſume the contrary againſt the juſtice. But, 


the nature of the offence is ſuch, rhat it could only be 
committed once in the ſame day, ſtill the plaintiff has no 
remedy while the convictions are in force, but by re- 
moving them into this court to be quaſhed 'for illegality. 
Lord Mansfield. May there not be this point, that 
the juſtice had xs 7uri/drfon, after convicting the plaintiff 
in the fir ft penalty? The act of parliament gives autho- 
rity, to puniſh a man for exerciſing his ordinary calling 


on Sunday. The juſtice exerciſes his juriſdiction, by con- 


victing him in the penalty for ſo doing. But then, he 
has proczeded to convict him for the other offences 
I 7 . g in 
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in the ſame day.— Mr. Cooper. If he has done fo, it is 
only a ground for quaſhing the convictions : But no pri- 
ority appears, to give legality to one in preference to the 
other.—Lord Mansfield. This point you agree in; That 
if the juſtice had no juriſdiction, it is open to enquiry in 
an action: Now, if there are four convictions, for one 
and the ſame offence committed on one and the ſame day, 
three of them muſt neceſſarily be bad; and if ſo, it does 
not ſignify as to the merits of the action, which of the 
four is legal, or which illegal. 

I do not remember that at the trial it was contended, 
the plaintiff would be entitled to recover if the convicti- 
ons were informal: Or, that any objection was taken to 
their formality there. The ſingle queſtion intended to be 
tried was, Whether there could be more than one penal- 
ty incurred, for exerciſing a man's ordinary calling on 
one and the ſame Sunday. As to that there can be no 
doubt: The only doubt was, Whether that objection 
could be taken at the trial, before the convictions were 
quaſhed. In the extent in which the argument upon that 
point has proceeded, it is a matter of conſequence ; and, 
as a general queſtion, I ſhould be glad to think of it. 

Aion Juſtice, The court will never grant an 2 


tion, unleſs the conviction is quaſhed. Rex. v. Heber. 2 


Str. 915. As to the general queſtion before the court, 


ſuppoſe the juſtice were to convict for a ſingle offence, 
where no offence at all had been committed ; would not 
an action lie in that caſe? If it would, why not in this, 
where there are four convictions for one and the fame 
offence ? It ſeems to me, that the baking every roll 
might as well have been charged as a feparate offence. 

| f Car. adv. vult. 


Afterwards, on V. edneſday, June 18th, in this term, 


Lord Mansfield, after ſtating the caſe at large, 
delivered the unanimous opinion of the court as follows: 
Upon the trial of this cauſe, no objection was made to 
the formality of the convictions : I doubt whether they 
were read, and for this reaſon ; becauſe, by the ſtare I 
have of them, they appear different from the warrants : 
For the convictions take no notice of any ſummons, nor 
of any informations, nor of any evidence upon oath giv- 


en; though the warrants take notice of a ſummons, of 


the defendant's not appearing to that ſummons, of an in- 
formation laid, and evidence given upon oath. This 
objection would have gone to all the four caſes equally; 
but, at the trial, no objection whatever was made to — 
fir 
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firſt conviction or warrant, But the objection made was 
this; that, allowing the firſt conviction and warrant to 
be god, the three others were an exceſs of the juriſdiction 
of the juſtice, and beyond it: For that on the true con- 
ſtruction of the ſtat. 29 Car. 2. c. 7. there can be but 
one offence, attended by one ſingle penalty, on the ſame 
day. \ 8 

In anſwer to this it was objected, on the part of the 
defendant, that no ſuch objection could be taken to the 
convictions till after they had been quaſhed in this court; 
and that if a caſe were to be made with regard to that, 
it muſt be taken upon the queſtion ;\ Whether, according 


to the true conſtruction and meaning of the act, the par- 


ty could be guilty of repeated offences. on one and the 
ſame day. Therefore, the queitions ſtated for the opi- 
nion of the court on the preſent caſe are, firſt, Whe- 
ther in this aQion, and before the convictions were 
* gudſbed, an objection could be made to their legality. 
If the court mould be of opinion no objection could 
be made, then a nonſuit to be entered up: but, in 
s caſe the objection might be made, then, 2dly, Whe- 
ther the levy made under the three laſt warrants, could 
<< be juſtifigd ?” The firſt queſtion is, Whether any 
„ objection can be made to the legality of the con victi- 
ons before they were quaſhed.” In order to ſee whe- 


ther it can, we will ſtate the objeclion: It is this; 


that here are three convictions of a Baker, for exerciſing 
his ordinary calling on that identical day. If the act of 
parliament gives authority to levy one penalty, there is an 
end of the queſtion,” for there is no penalty at common 
law. On the conſtruction of the act of parliament, the 
offence is, ** exerciſing his ordinary trade upon the Lord's 
% day; and that, without any fractions of a day, hours, 
or minutes. It is but ene entire offence, whether longer 
or ſhorter in point of duration; ſo, whether it conſiſt of 
one, or a number of particular acts. Ihe penalty in- 
curred by this offence is, five fillings. There is no idea 
-conveyed by the act itſelf, that if a taylor ſews on the 
Lord's day, every ſtitch he takes is a ſeparate offence ; or, 
if a ſnoe- maker or carpenter work for different cuſtomers 
at different times on the ſame Sunday, that thoſe are fo 


many ſeparate and diſtinct offences. There can be but 


one entire offence, on one and the ſame day: And this 
is a much ſtronger caſe than that which has been alluded 
to, of killing more hares than one on the ſame day: Kil:- 
ing a ſingle hare is an offence ; but the killing ten more 
5 „ | in 
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the ſame day will not multiply the offence, or the penalty 
impoſed by the ſtatute for killing one. Here, repeated 
offences are not the object which the legiſlature had in 
view in making the ttatute : But ſingly, to puniſh a man 
for exerciſing his ordinary trade and calling on a Sunday. 
Upon this conſtruction, the juſtice had no juriſdiction 
whatever in reſpect of the three lait convictions. How 
then can there be a doubr but that the plaintiff might take 
this objection at the trial? 2dly. With regard to the form 
of the defence, though the ftat. 7 Fac. I. c. 5. enables 
Juſtices of peace to plead the general iſſue and give the 
ſpecial matter in evidence; in doing ſo, it only allows 
them to give that in evidence, which they muſt before 
have pleaded; and therefore, they muſt {till juſtify. But 
what could the juſtification have been in this caſe, if any 
had been attempted to be ſet up? It could only have been 
this: That becauſe the plaintiff had been convicted of 
one offence on that day, therefore the juſtice had convict- 
ed him in three other offences for the ſame att. By law 
that is no juſtification : It is illegal on the face of it; and, 
therefore, as was very rightly admitted by the counſel 
for the defendant in the argument, if put upon the re- 
cord by way of plea, would have been bad, and on de- 
murrer muſt have been ſo adjudged. Moſt clearly then 
it was open to the plaintiff upon the general iſſue, to take 
advantage of it at the trial. The queſtion does not turn 
upon niceties ; upon a computation how many hours 
diſtant the ſeveral bakings happened ; or upon the fact of 
which conviction was prior in point of time ; or that for 
uncertainty in that reſpect, they ſhould all four be held 
bad : But it goes upon the ground, that the offence itſelf 
can be committed only once in the fame day. We are 
therefore all clearly of opinion, that if there was no ju- 
riſdiction in the juſtice, the ſame might have appeared at 
the trial : Of courſe, we are of opinion, that this ob- 
jection might have been made, and that the objection it- 
ſelf, in point of law, is well founded. 5 HEEX 

Per Cur. Poſtea to be delivered to the plaintiff, 
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Saturday, 
June 24th, 


The power 
of two juſ- 
tces, under 
ſtiat. 13 Geo. 
3 c. 78. 
ſect. 16, to 
order AN 
hipl way to 
he evidened, 
extends to 
roads repair- 
able ratione 
tenure ; and 
upon diſobe- 
dience to 
ſuch order, 
the party 
may either 
he proceeded 
azainſt ſum- 
marily under 
the ſtature, 


or by indict- 


Mment. 
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11S was an indictment againſt the defendants, 

% who were ſurveyors of the high-way for the town- 
ſhip of Bradford in the county of York, for diſobedience 
to an order of two juſtices made upon them purſuant to 
ſtat. 13 Geo. 3. c. 78. intitled ** an act to explain, amend, 
and reduce into one act of parliament, the ſeveral ſta- 
* tutes now in being for the amendment and preſerva- 
tion of the public highways, Sc. — The 16th ſection 
of the ſtatute, empowers two juſtices, upon view, to or- 
der narrow highways to be widened and enlarged. The 
incictment accordingly ſtated ** that two juſtices did, up- 
on view, make ſuch an order, and that the defendants 
& wilfully and contemptuouſly neglected and refuſed to 
g obey it.” The defendants pleaded, that certain per- 
ſons particularly named in the plea, were bound ration? 


tenure to repair the ſaid highway, and had always uſed 


and been accuſtomed to repair it; and that in as much 
as the inhabitants of the townſhip of Bradford, at the 
time of making the ſaid order, were not, nor are liable 
to repair the ſaid highway, or any part of it, the ſaid or- 
der was, and is void and of no effect. To this, there 
was a demurrer, and joinder in demurrer. 

Mr. Wood pro rege, ſtated the queſtion to be, whether 
the ſtat, 13 Geo. 3 c 78. empowers juſtices to widen 


roads repairable by private perfons ratione tenure ; and he 


contended it did. That the words of the 16th ſection, 
by which this power is particularly given,' were general; 
that if it thall appear, upon view of two or more juſ- 
<< tices, Fc. that the ground or foil of any highway be- 
© tween the fences thereof is not of ſufhcient breadth, 
they may order it to be widened ind enlarged, or di- 
« wverted and turned: Conicquently, it muſt extend 
to roads repairable ratione tenure as well as to other high- 
ways. But, by ſection 23. it is quite clear; for that 
expreſsly provides that the juſtices, upon information 
dy the ſurveyor, that any highway liable to be re- 
<+ paired ratione tenuræ is out of repair, and order 
<< it to be'repaired within a limited time, &c.” They 
have clearly therefore a juriſdiction over ſuch roads, 
and the act was meant to extend to them. But if 
the court ſhould entertain a doubt upon the conſtructi- 
on of this act, the ſtat. 13 Geo. 3. c. 84. (the general 
turnpike act) has, by reference to the ſtat. : 3 Ges. 
J- . 78, ſhewn what tlie power: of the * 
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by that ſtatute are. For in ſect. 62. after reciting, that 
* whereas many perſons are liable by tenure, Cc. to re- 
e pair certain highways which have become turnpike roads, 
e and therefore are liable to additional expence in repair- 
« ing them;“ it provides, that the truſtees (hall con- 


ce tribute towards the expence out of the tolls, Oc.“ 


« And in the next ſection (63.) reciting, that whereas 
«© parts of highways, Sc. have been diverted by legal 
% 2uthority, and doubts have ariten, or may ariſe, whe- 
ther the inhabitants of any pariih liable to repair the 
«© old highway by ſtatute duty, tenure, or otherwiſe, 
{© ought to repair or contribute thereto, &c.” to obviate 
ſuch doubts, it enacts, „that ſuch perſons ſhall be 
liable to repair ſo much of the new highway as ſhall 
ce be equal to the burthen of the old, &c.” U his is de- 
ciſive; for though this latter ſtatute does not uſe the 
words “ widen and enlarge,” yet the ſection of ſtat. 13 
Geo. 3. c. 78. to which it refers in reſpe&t of the power 
of diverting roads, is the very ſection which empowers 
the juſtices to widen and enlarge roads that are tbo nar- 
row. It would be too much therefore to ſuppoſe, that 
the legiſlature meant to give 8 a power in the 
one caſe, and to reſtrain them from interfering in the 
other. He prayed judgment therefore for the crown. 

Mr. Chambre contra, for the defendant, contended, 
that the proviſions of the ſtat. 13 Geo. 3. c. 78. relative to 
the widening narrow highways, did not extend to roads 
repairable by private perſons ratione tenuræ. iſt, The 
words of dect, 1 5. are confined to caſes where the ground 


between the fences will admit of the width directed by | 


the ſtatute z and where the road leads to a market-town. 
Sect. 16. makes no mention of roads repairable ration 
tenure: And as to ſect. 23. it provides only for the re- 
pair of ſuch roads, but ſays nothing of their being wi- 
dened. There is not a word therefore in the act which 
relates to it. With reſpect to the clauſes that have heen 
cited from ſtat. 13 Geo. 3. c. £4. they relate only to turn- 
pike roads, the direction and management of which is 
veſted in truſtees, and ſpecial powers given them for that 
; purpoſe The juſtices have no juriſdiction in ſuch caſes. 
But 2ndly, Suppoſing they had ; there is a particular pro- 
viſion by ſtat. 13 Geo. 3. c. 78. ſect 50. impoling a fine 
not exceeding $51. nor leſs than 10s, in caſes where no 
particular penalty is before impoſed: And no particular 
penalty is impoſed in this caſe. Therefore this provi- 
ſion ought to have been purſued, and not the remedy 
by indictment. ' TS 
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Lord Mansfield. As to the mode of proſecution, diſ- 
obeying an order of juſtices is a common law offence, and 
therefore puniſhable by indictment. 

The next queſtion is, whether the order of juſtices is 
legal? It would be a ſtrange conſtruction of the ſtatute, 
it it were not. By the general turnpike act 13 Geo. 3. 
c. 84. ect. 63. if a perſon is liable to repair a road ra- 
tione tenure and the road is diverted under ſtat. 13 Geo. 
3. c. 78. ſect. 16, ſuch perſon is to contribute towards 
the repair of it when diverted, in equal proportion to 
what he was liable to before. Now the very fame /e. 
(16.) that empowers the juſtices to divert or turn an 
old road, gives them likewiſe a power of widening ſuch 
as are too narrow: It would be monſtrous therefore to 
ſay, that when the legiſlature was directing that perſons, 
liable ratione tenure to repair roads diverted, ſhould con- 
tribute in the {ame proportion as formerly, they did not 
mean they ſhould contribute towards widening ſuch as 
required widening: | 

Aſton Juſtice. I am of the ſame opinion. The 15th 
ſection of ſtat. 18 Geo. 3. c. 78. is compulſory upon the 
ſurveyors “ to make every public cartway teading to 
„ any market town, twenty feet wide, c. if the ground 
between the fences will admit of it.“ Can there be 
a doubt then, if ſuch road were repairable ratione lenuræ, 

that the perſon liable before, would be till liable in the 
proportion he formerly was? The next clauſe (ſect. 16.) 
is not confined to a road leading to a market towen, but 
is general; if any highway, c.“ Theſe words are 
clearly large enough to include all roads. — As to the 
mode of proſecution, there is no doubt but the juſtices 
may proceed ſummarily under the act if they think pro- 
per: But they may elect to proſecute at common law; 
for diſobedience to an order of juſtices is an offence at 
common law. The penalty given by the ſtatute is only 
accumulative. And he cited Rex v. Robinſon, 2 Bur. 


799 ; 
Per Cur. Judgment pro Rege. 


The End of TRINITY Term. 
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AvamMs verſus ADAMS e af. 


Tf HIS was a caſe out of Chancery for the opinion of 
this court, ſtating in ſubſtance as follows : That 
Francis Freeman died inteſtate before the year 1758, leav- 
ing two daughters, his only children and coheirs at law, 
vz. Frances, afterwards the wife of Shute Adams, and 
Catherine, the wife of Sir One/iphorus Paul, and ſeiſed in 
fee of the eſtate in queſtion, and of other real eſtates. 
1758, November 3.—By indenture between the ſaid Sir 
One/iphorus Payl and Catherine his wife, and Shute Adams, 
and Frances his wife, of the one part, and Jojeph Blif- 


ſet and John Taylor of the other part, the ſaid Sir One- 


ſiphorus Paul and Shute Adams did covenant, that they 
and their wives ſhould levy three or more fines (and 
which were accordingly levied) of all the ſaid eſtates to 
the following uſes ;- (that is to ſay, * As to one undivid- 
ed moiety to the uſe of ſuch perſon or perſons, for ſuch 
eſtate or eſtates, and to ſuch uſes as the ſaid Sir 
Onęſiphorus Paul and Catherine his wife ſhould by 
any deed or writing jointly limit or appoint; and in 
default of appointment, to particular uſes therein men- 
tioned. And as to the other half part, to the uſe of 
ſuch perſon or perſons, for ſuch ejtate or eſtates, as the 
laid Shute Adams. and Frances his wife, by any deed or 


. Writing to be by them jointly executed in the preſence 


of two witnefles, ſhould from time to time direct and 
appoint ; and for want of ſuch direction and appointment, 
to the uſe of the ſaid Shute Adams for life, remainder to 


laid Frances for life, remainder to Foſeph Bliffet and 


John Taylor and their.heirs for the life of the ſurvivor of 
Shute Adams and Frances his wife, in truft to preſerve 
EG „„ contingent 
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contingent remainders ; remainder, to the uſe of ſuch 
child or children, by the ſaid Shute Adams on the body of 
the faid Frances begotten or to be begotten, and for ſuch 
eſtate or eſtates as they ſhould jointly, or as the ſurvivor, 
in caſe, of no joint appointment, ſhould by deed or writ- 
ing, or as the ſurvivor ſhould by w:/l atteſted by three 
witneſſes, limit, direct, or appoint, give or deviſe the ſame; 
and for want of ſuch direction or appointment, gift or 
deviſe, to the uſe of the fit and every other ſon of the faid 


| Shute Adams and Frances his wife, ſeverally and ſucceſ- 


ſively in tail; remainder, to all the daughters of the ſaid 


Shute Adams and Frances his wife in tail, as tenants 


in common. Remainder, to ſuch perſon or perſons 
as the ſaid Frances Adams whether covert or ſole, by 
any deed or deeds, ſhould releaſe, direct or appoint ; and 
in default of ſuch appointment, to the right heirs of the 
faid Frances. | 

175', November 2ꝛ9tb.— By deed poll under the 
hands and ſeals of CShaute Adams and Frances, his 
wife, atteſted by two witneſſes, reciting the ſaid firit 


mentioned power of appointment in the deed of the 


3d of November, 1758, the ſaid Shute Adams and Frances 
his wife did direct and appoint the ſaid undivided 
moiety of the ſaid eſtates and premiſes, to the uſe of 
the faid Shute Adams for life; remainder to. Frances his 
wife for life, remainder to Foſeph Bliſſet and John Taylor 
and their heirs to ſupport contingent remainders, remain- 
der to the w of fuch child or children of the ſaid Shute 
Adams on the body of the ſaid Frances begotten or to 
be begotten, and for ſuch eftate or eſtates as they ſhould 
Jointly by deed or writing atteſted by two witneſſes, or as 
the /arviver in caſe of no F ap appointment {ſhould by 
deed atteſted by two witneſſes, or will atteſted by three 
witneſſes, grant, releaſe, limit or ap eint, give or deviſe 
the ſame: And in default of ſuch appointment, to 4% 
fuch children living at the death of the ſurvivor of ſaid 
Shute Adams and Frances his wife, equally as tenants in 
common in tail, with croſs remainders amongſt them; 
remainder, to the ule of ſaid Shute Adams and France: 
his wife, anc the ſurvivor, and the lieirs and aſſigns of 
the ſurvivor for ever—With a power in. Shute, Adams and 
Frances his wife jointly by deed with two witneſſes, to 
revoke the above uſes, and to limit any other uſes by deed 


executed in the preſence of two witneſſes. And a porver 


in the ſeroluor to join in à partition of the premiſes, or 
to ſeil the ſaid undivided moiety, inveſting the money in 
other lands to be ſettled to the fame ules. 


1764, 
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£ 1764, September 24th, —By articles of agreement, be- 1777 
tween Sir Onefphorus Paul and dame Catherine his wite, 
of the firſt part, and Shute Adams and Frances his wite, 
of the other part, reciting as therein it was recited, it agus. o' 
was agreed, and the faid- Sir Oneſiphorus Paul and Cathe- | 
rine his wife, Shute Adams and Frances his wife, did 
thereby ſeverally and reſpectively lunit, order, direct and 
appoint, that all the premiſes in Cliſion and Weſtbury 
upon Trym ſhould be, and remain to, and for ſuch and 
the like uſes, rruſts, intents and purpoſes as were men- 
tioned with reſpect to them the ſaid Shute Adams and 
Frances his wife concerning their or the ſaid Fraxcesr's un- 
divided moiety of the whole of Mr. Freeman's eſtate, by 
the ſaid indenture dated the t5:rd day of November, 17 58, 
made between the ſaid Sir One/iphorus Paul and his wife, 
and the ſaid Sh¹ẽ Adams and his wife, of the one part, 
and the ſaid Joſeph Bliſſet and Fohn Taylor of the other 
part. And it was alſo agreed, that the other eſtates 
ſhould be limited, &c. to the fame uſes as were mention- 
ed with re ſpect to the ſaid Sir Oneſiphorus Paul and dame 

| Catherine his wife, concerning their ſhare of the ſaid eſ- 
tates by the faid deed dated the 3d day of November, 1758. 
And that a proper deed or deeds, for dividing 2nd allot- 
ting the ſaid eſtates, agreeable to the intention of the faid 
parties, ſhould be forthwith prepared and executed by 
the ſaid parties : neither of the deeds of 3d of November 
and 29th of November, 1758, was recited in theſe articles 
or mentioned therein otherwiſe than as aforeſaid. | 

1761, OFober 20th—By indenture between Sir Onef- 'M 
phorus Paul and dame Catherine his wife, and Shuze 
Adams, Eſq; and Frances his wite, 'of the one part, and 
Joſeph Bliſſet of the other part, reciting the indenture of 
the zd of November, 1758, (but not the indenture of 
the 29th of November, 1758) And alſo reciting the ſaid 
diviſion of the premiſes ; neſiphorus Paul and dame Ca- 
therine, in conſideration of five ſhillings paid by the ſaid 
Shuic Adams and wife, and of five ſhillings paid by Je- 
ſeph Bliſſet, by virtue of all powers in the ſaid indenture 
of the zd of November, 1758, and of all other powers, 

did by conſent, direction and appointment of the ſaid 

Shute Adams and wife, limit, direct and appoint unto 

the ſaid Foſeph Bliyfer, his heirs and ailigns, “ All the 

undivided moiety of them the ſaid One/phorus Paul and 

dame Catherine his wife, of and in the eſtate at Cliſton 

and Weſtbury upon Trym, To hold unto the ſaid Jeſeph 

Bliſſett, his heirs and aſſigns for ever, to the ſeveral ues 

following, diz. To the ute of ſuch perſon or perſons, and 
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forſucheſtate or eſtates, as the faid Shute Adams and Fran- 


ces his wife ſnould by any deed or writing from time to 


time releaſe or , appoint, and in default of ſuch joint ap- 
pointment, which was the caſe, to the uſe of the ſaid 
Shute Adams for his life. Remainder to Frances his wife, 
for her life. Remainder to 7oſeph Bliſſet and his heirs, 
to preſerve contingent remainders. Remainder to the 
uſe of ſuch child or children of the ſaid Shute Adams, be- 


gotten or to be begotten on the body of the ſaid Frances 


his wife, and for ſuch ef ate or eſtates as they by deed or 
writing under both their hands and ſeals, or as the ſurvivor 
of them, in caſe: of no joint appointment, by deed or 


writing under the hand and ſea] of ſuch ſurvivor, atteſted 


by two witneſſes, or as ſuch ſurvivor by will ſhould limit 
or appoint; and if no appointment, then to their firſt 
and other ſons in tail. Remainder to the daughters, as 


tenants in common in tail, with croſs remainders. Re- 
.mainder to the uſe of ſuch perſons as the ſaid Frances, 


whether covert or ſole, ſhould appoint... Remainder to 
the right heirs of the ſaid Frances Adams. Soon after 


this, Shute Adams died, leaving three children and no 
more by the ſaid Frances, his wife, namely, Francis 
their only ſon, and Mary Shute Adams, and Catherine 
„% nie 974 04 2 8 
+ 4th July, 1767 By indenture of three parts between 
the ſaid Frances Adams, the widow of the ſaid Shute 
Adams, of the firſt part, Joſeph Bliſſet of the ſecond part, 
and the faid Francis Adams, Mary Shute Adams, and Ca- 
therine Adams, of-the third part, and duly executed by 
the ſaid Frances in the preſence of and atteſted. by two 
witneſſes; reciting the deed of the 3d of November, 1758; 
and the indenture dated 2cth Ozzeber, 1764, and allo, 
that by the ſaid deed poll dated 29th Nowernber, 1758, the 
premiles there ſtood limited, &c.; and that Shute Adams 


was dead, and that no other appointment had been exe- 
cuted: The ſaid Frances Adams, in purſuance of the 
power to her reſerved by the faid feveral recited inden- 
tures and deed poll, and of all other powers, did grant, 
limit, direct and appoint the ſaid two feveral moieties, 
or half parts of the ſaid eſtates at Clifton, and H/etbury 


upen Trym, to the uſe of the ſaid Mary Shute Adams and 
Catherine dams, the daughters, for 500 years, to com- 


mence from the death of the ſaid Frances Adams, ſubject 


to the proviſo after mentioned. Remainder to the ule of 
her ſon the ſaid Francis Adams, his heirs and aſſigns for 


ever. Proviſo, if the ſon ſhould pay the daughters 30001. 


each, or 6c00/. to the ſurvivor, the ſaid term to ceaſe. 


With the following power reſerved to the ſaid Frances 


Adams to revoke that appointment. Provided laſtly, _ 
| Pl nog the 
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the ſaid Frances Adams doth hereby reſerve to herſelf full 
power and authority to revoke thele preſents, and to li- 
mit all and ſingular the premiſes to, or between, the ſaid 
children, or. any or either of them, in ſuch manner and 
for ſuch eſtate or eſtates as ſhe ſhall think fit. we 
25th October, 1771.—By indenture of three parts be- 
tween ſaid Frances Adams, widow, of the firſt part, John 
Freeman, junior, and the Reverend George I/ilkins, of 
the ſecond part, and faid Mary Shute Adams, and Cathe- 
rine Adams, of the 3d part, and executed by the ſaid 
Frances Adams, in the preſence of and atteſted by two 
witneſſes ; —Reciting the deeds of the 3d November, 1758, 
20th October, 1764, deed poll of 29th of November, 
1758, and the indenture of 4th Fuly,' 1767, and the 
proviſo in the laſt deed to revoke, ſhe, the ſaid Frances 
Adams, in purſuance of the power reſerved to her by the 
ſaid recited inderiture and deed poll, and all other autho- 
rities, did grant and appoint the premiſes ſubject to her 
own eſtate for life, and the proviſo after mentioned, as 
to one moiety, to the uſe of the ſaid Mary Shute Adams, 
her eldeſt daughter for life. Remainder to the truſtees 
and their heirs to preſerve remainders. Remainder to 
the firſt and other ſons of the ſaid Mary Shute Adams, in 
tail male. Remainder to the daughters of the ſaid Mary 
Shute Adams, 1n tail general, as tenants in common, with 
eroſs remainders. Remainder to the ſaid Catherine A- 
damt, the. youngeſt daughter for her life. Remainder to 
the truſtees to preſerve remainders. Remainder to her 
ſons and daughters in the ſame manner. Remainder to 
the uſe of the right heirs of the ſaid Frances for ever. 
Andias tothe other moiety, to the uſe of the {aid Catherine 
Adams for life. Remainder to truſtees to preſerve re- 
mainders. Remainder to her ir and other ſons in tail. 
Remainder to her daughters in tail general, as tenants in 
common with croſs remainders, with remainder to the 
ſaid Mary Shute Adams, the eldeſt daughter for life, and 
afterwards, to her ſons and daughters in manner afore- 
fail, with a laſt remainder to the right heirs of the faid 
Francis Adams, in the ſame manner as the firſt limited 
moiety. In this deed alſo, po er was reſerved to Mrs. 
Adams, the mother, to revske and appoint anew ; but the 
never executed ſuch power. | 
In January, 1775, Mrs. Adams died inteſtate, leaving 
her faid three children ſurviving her. The ſon and one 
of the daughters have already attained the age of 21 years; 
and the youngeſt daughter, is of age within a few months. 
— The. queſtion was, Whether the plaintiff Fran is A- 
dams took any, and what eſtate in the premiſes in queſ- 
tion under the ſeveral deeds and inſtruments, and deeds 
of appointment, or any of them ? 5 
| Ir. 
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Mr. Mansfield, for the plaintiff, made three points, 
and inſiſted, 1ſt, That no power of revocation being re- 
ſerved in the deed of the 20th of October, 1764, enabling 
the ſurvivor of the huſband and wife to make an appoint- 
ment of the eſtate in queſtion, the widow, by the deed 
of appointment 4th 7uly, 1767, had fully executed her 
power; conſequently, the ſubſequent deed of the 25th 
October, 1771, was entirely null and void in foto. And 
the plaintiff, under the prior deed of the 4th Fly, 1767, 


entitled to a fee in the premiſes in queſtion, ſubjeR to the 


term therein mentioned. 2dly, Suppoſing Frances Adam: 
the ſurvivor could from time to time revoke any former 
appointment ; under the words of the power, ſhe clearly 
could appoint to children only, and not to grand children. 
Alexander v. Alexander, 2 VYezey. 640. (This was ad- 
mitted on the other fide) therefore the deed of the 25th 
of October, 1771, was void pro tanto. If fo, the queſtion 
was, what eſtate Francis Adams the fon would then 
take; and he contended, 3dly, That he took an eſtate 
tail in the whole premiſes, ſubject to the eſtates for life 
to his two ſiſters ; for that the deed of the 29th Novem- 
ber, 1758, was revoked by the articles of agreement of 


24th September, 1764, arid that by thoſe articles and by 


the deed of the 20th-Oober, 1764, the firſt deed of the 
3d of Nevember, 1758, was revived and ſet up. 
Serjeant Heath contra, for the defendants contended, 
1ſt, That the deed of the 24th of September, 1764, did 
not revoke the deed of appointment of the 29th Novem- 
ber, 1758. That it was merely a deed of | partition 
in purſuance of an expreſs power of partition reſerved 
in the deed of 2gth of November, 1758, and there - 
fore, could neither in legal operation, or conſiſtent- 
ly with the intention of the parties, be conſtrued to 


_ deſtroy it. 2dly, That there being 70 potver of revocation 


reſerved in the eriginal deed of the zd. of November, 1756, 
creating the power of appointment, and that power hav- 
ing been once executed by the deed of the 2gth Novem- 
ber, 1758, it was at an end: And therefore, even if it 
had been the intention of the parties to revoke the uſes of 
that deed, they had no power to do ſo. | Heli verſus 
Bond, 1 Eq. Caf. Abr. 342. Conſequently, the plaintiff, 


by default of any joint appointment having been made, 


could at moit be entitled only to an eſtate tail jointly with 
tis ſiſters, as tenants in common with croſs remainders, as 


directed in ſuch caſe; by the deed of 29th November, 1758. 


— Afterwards, on Saturday, November 22d, in this term, 
the court certified their opinion to the court of Chancery in 
theſe words: Having heard counſel on both ſides and 

5 N con- 
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conſidered this caſe, we are of opinion, that the deed of the 1777- 

29th of November, 1758, is revoked by the ſubſequent 
inſtruments of the 24th of September, and the 20th of Arann 

Otcher, 1764 And we think, that the appointment {Je 

made by Frances Adams, the widow, who ſurvived her 

huſband, dated the 4th Fuly, 1767, is revoked by the 

deed of 25th October, 177i. And as to the laſt men- 

tioned deed, though we are of opinion, that ſhe has 

thereby exceeded her power, which was confined to child 

or children, by limiting eſtates to her grand-children, yet 

we think, that the ſame ought to prevail ſo far as her 

power extended ; and that the limitation to her daughters 

for life is good: But, that the diſpoſition of the inheri- 

tance to their child or children is void. Therefore we 

are of opinion, that as there is no appointment of the in- 

heritance of the premiſes, that the ſon Francis Adams 

took an eſtate tail therein, ſubject to the eſtates for life to 

his ſiſters, with remainders over, under the deeds of the 

24th September, and the 20th October, 1764, and which 

limitatians ſeem agreeable to the intention of the parties 

when they executed the firſt deed of the 3d of November, 


1758.” 


DENN, ex dim. GASKIN, verſus GASKIN. prigay, 
1 i Nov. 14th. 
HIS was an action of treſpaſs and ejectment for N 
lands and tenements in Dalſſon, in the county of ne Juſtice 
Cumberland, to which the defendant pleaded the general ; 
iſſue; and at the trial it appeared in evidence as follows: 
That Jonathan Gaſtin, being ſeiſed in fee of the premi- one deviſes 


ſes in queſtion, by his will bearing date the 3oth of March, thus: « As to 
1736, gave and deviſed in manner following: * As to all, 2 ma 


ſuch worldly eftate as GOD has endued me with, I give and « Hate as 
bequeath as follows: I give, bequeath and deviſe, al/« G0 D yas 
that my freehold meſſuage and tenement, lying in Gaitſgill, erdued _ 


a ; ; . „ 
in the pariſh of Dalſton, together with all houſes, barns, and be. 


orchards, edifices and appurtenances whatſoever, reputed queath as fol- 
as part thereof, or belonging to the ſame, unto Matthew lows.—l give 


Robinſon, George Robinſon, and Thomas Robinſon, equally po tp 


to them my ſiſter's ſons. The teſtator then, after be- rf 
queathing ſeveral ſmall pecuniary legacies to moſt of his ſuage and te- 
relations, gave to John Gaſtin (the leſſor of the plaintiff nemere /ying 
and his heir at law 7 ten ſhillings; all the reſt of his goods, —_— 
chattels, and perſonal eitate whatſoever, he gave to Mat- all houſes, 

ö d 16 3 ; f | a Se. and ap- 
Purtenances whatſoever belonging to the ſame, to M. R. G. R. and T. R. equally : And 
then bequeaths, amongſt other pecuniary legacies, ten ſhillings to his beir at /awu. The 
deviſees are tenants in common, and take an eſtate for life only. 
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1777. thew, George, and Thomas Robinſon, before mentioned, 


and revoked all former wills. — That the ſaid Jonathan pt 

Drxs Gaſkin, the teſtator, died ſeiſed of the premiſes in queſ- al 
Ni geen tion, leaving the leſſor of the plaintiff his heir at law, u 
AIKIN* Who was then, and ever ſince has been, reſident in Ire- tl 
land. That George Robinſon died in 1749, and Matthew tr 

died in 1762; and that Thomas, the other deviſee, is ſtill * 

living. hereupon a'verdict was given for the plaintiff, 6 

ſubject to the opinion of the court upon the following tt 

queſtion ; Whether the leſſor of the plaintiff was entitled t 


to recover any, and what part of the premiſes comprized 
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in the declaration? T7 2 
Mr. Belton for the leſſor of the plaintiff, argued, 1. 8 
That by the deviſe to the teſtator's three nephews, . Mat- a 
theto, George, and Thomas, they took only an eſtate for * 
life, in the premiſes in queſtion. 2. That they took as le 
. renants in common only, and n: t as jointenants; and con- 2 
ſequently, by the death of Matthew and George, the * 
leſſor of the plaintiff was entitled to favs thirds of the pl 
whole eſtate. —As to the firſt point, he ſaid, it never yet nh 
was contended that the deviſe of a meſſuage or tene- * 
«© ment” without any words of limitation added, or N 
words deſcriptive of the quantity of intereſt the teſtator * 
poſſeſſed, as © all my eſtate and intereſt therein,“ or 7 
the like, could convey more than an eſtate for life. But 
if that were doubtful, the ſubſequent words lying in th 
i „ Gaitſgil]” make this caſe clear ; for they are manifeſt- Ms: 
f ly a deſcription of the locality only, not of the quantity MF ;; 
'1 of eſtate intended to be deviſed. The only circumſtance Ir 
| from whence it is poſſible in this caſe to infer an enlarge- i 
. ment of the eſtate to the deviſees, is the legacy of ten ſbil- 18 
4 lings to the heir at law. But that alone is not ſufficient 60 
to diſinherit him. — The next queſtion is, Whether the ll 
44 deviſees took as tenants in common or jointenants ? As th 
1 to that, the words are equally to them my ſiſter's h 
| „ ſons.” The words << equally to be divided” have al- of 
ways been held a tenancy in common, 1. Wms. 14. & 
And “ equally”? means the ſame thing. Cro. El. 695. Fe 
2 Rol. Abr. 89. 1 Eg. Caf. Abr. 252. pl. 10. 2 ex. of 
252. Therefore, he prayed judgment for the plaintiff, la 
for two thirds of the deviſed premiſes. He added, that a A 
third queſtion might poſſibly be made, whether the leſſor Ga 
of the plaintiff was not barred by the ſtatute of limita- tr 
tions; if it ſhould, a deciſive anſwer would be, that ever hi 
4 fince his title accrued, the leffor of the plaintiff had been ni 
reſident in Ireland; therefore the ſtatute could not run: 92 
and cited 1 Shaw. 91. as. in point to this purpoſe. to 


| Mr . fr; 
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Mr. Wood contra, for the defendant, ſaid, the only 1777. 
point he ſhould conſider was, whether the deviſees took - 
an eſtate in fee, or for life only; and he contended that, bx, 
upon the whole of the will taken together, it was. clear e. 
the teſtator meant they ſhould take a ce. Firſt, the in- CY 
troduction prefatory to the deviſe in queſtion was very 0 
material : ** as to all ſuch worldly ęſtate as GOD has endued 
&« me with, 1 give, c. Theſe words manifeſtly ſhew 
the teſtator meant to difp6ſe of all the eſtate he had; and 
therefore, though the ſubſequent words Hing in Gaitſ- 
gill might, without ſuch prefatory matter, be conſider- 
ed as deſcriptive of the locality of the eſtate only; it muſt, 
when connected with it (as in this cafe) be conſtrued to 
convey all the intereſt the teſtator had in the premiſes ſo 
deſcribed. In addition to this, the teſtator has given a 
legacy of only 105. to his heir at law; which is a de- 
monſtration he meant to diſinherit him, as much as if he 
had ſaid ſo in expreſs words. All theſe circumſtances 
prove, beyond a doubt, that the intention of the teſtator 
was to give a fee-ſimple to his nephews, in the premiſes 
in queſtion j and if an argument were wanting, the court 
would ſupply it from the inconſiderableneſs of the value, 
as they did in the caſe of Oates, ex. dim. Wigfall, v. Bry- 
don, 3 Bur. 1595 | 
Lord Mansfield. The ground the court went upon in 
that caſe was, that from the nature of the eſtate, and the 
words uſed by the teſtatrix, they amounted in fact to a 
direction to ſell the eſtate, and divide the produce of it. 
It was a deviſe of a houſe and ſtable, with the appurte- 
nances, valued only at 1007. to ſeven children; and the 5 
direction was, that the ſaid houſe and ſtable ſhould be i „ 
e divided amongſt them. It is ſettled in deviſes, as | 5 
well as in deeds, that if no words of limitation are added, 
the deviſee can only take an eſtate for life: Becauſe the g 
law implies a life - eſtate only, where there are no words 1 
of limitation. But as there are no technical words neceſ- ; 
fary in a will, if. the teſtator makes uſe of what is ianta- : 
mount ; as if he ſays, 5 give to ſuch a one in fre-femple,” - a 
or * a] my eftate” that will carry all his intergſt in the | 
land deviſed. | But there muſt be words in the will to 3 
bt 
0 


control the rule of law; which I believe, in a variety of 
caſes, thwarts the intention of the teſtator. I ſuſpect ex- 
tremely, that in this very caſe the teſtator meant to give 
his nephews a fee in the premiſes in queſtion : for he had 
no other landed property. He makes them reſiduary le- 
gatees of his perſonalty, and gives a diſinheriting legacy 
to his heir at law; agreeable to the vulgar notion taken 
from the Roman law, that an heir is cut off with a ſhil- 

| . ling. 
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ling. Becauſe, by the Roman law, a. will that paſſed by 
the heir, was called ingficioſum teftamentum. But the 
ſingle queſtion is, whether we can find any words in the 
will to take this caſe out of the rule of law ; if we cannot, 
it muſt be adhered to. I think it is impoſſible to find 
wores in this will ſufficient to control the rule of law. 
If the teſtator had any way connected the introductory 
part, „ as to all my worldly eftate,” with the deviſe in 


queſtion, it might have done. But the introduction is 


only this, „ as-to all fuch worldly eſtate as GOD has en 
&. dued me with, | give to A. B. T4 fo and fo.” Sup- 
poſe he had only given Half his property by this will, the 
introduction would ſtil] have been proper: So, if he 
had given the whole of his landed eſtate only, with- 
out diſpoling of the reſidue of his perſonalty, it would 


have been equally proper: He does not fay in the 


introduction, that he means to diſpoſe of all his world- 
ly eſtate, but that with reſpect to it“ he deviſes fo 
and ſo. If he did mean it, the misfortune is, that 
quod voluit, non dixit. Great uſe has been made of this 
ſort of introduction in wills in favour of the clear inten- 
tion of the teſtator; and more, in favour of ereditors, to 
make a real eſtate liable to the debts of a teſtator. If it 
were poſſible to borrow aid from it, in this caſe, as [ 
ſtrongly incline in favour of the deviſees, I would do it 
here: but there are no words that can connect the. deviſe 
of the lands in queſtion with the introduction in this caſe 
ſo as to paſs the whole intereſt. Therefore the deviſees 
can only take an wfare for e. 8 

As to the next queſtion, whether. this is a tenancy in 


common or a joint-tenancy, there is no room for argu- 


ment. Equally” as well as „ equally to be divided 
implies a diviſion; whereas, if they were to take as joint- 
tenants, there would be no diviſion. I remember ar- 
guing a caſe: before Lord Hardwicke in ſupport of the 
opinion of Mr. Juſtice. Gould, in 1 F. Vms. 14. and a- 
gainſt the opinion of Lord Holt; and there, Lord Hard- 


wicke thought with Mr. Juſtice Gould. It is certainly the 


better opinion, more liberal, and better founded in law. 


Alon Juſtice. As to the latter queſtion, the words 


& equally to be divided” have been determined to be a 
tenancy in common in a deed. With reſpe& to the firſt 


point, | really think, from the circumſtance of the teſta- 


tor giving 10s. to his heir at law, he meant to diſin- 
herit him. But that alone is not ſufficient, and ſo it was 
held in the caſe of //7:ght, on the demiſe of Shaw, verſus 

* | | Ruſſet, 


5 


& , BY; Sh. 3, 


— 


ever ſo apparent, the heir at law, muſt of courſe inherit, 
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Ruſſel, in Scacc. Hil. 1761, and therefore the rule of fa 1777. 


muſt prevail. Fin. 5 3 —— 

Lord Mensfield added, that though the intention is Dzxn 
ver ſus 

GaASKIN, 


unleſs the eſtate is given to ſomebody elſe. 
Aſhhurft Juſtice. I am of the ſame opinion. = 
Beſtea to be delivered to the leſſor of the plaintiff, and 
judgment to be entered up for two third parts of the pre- 


miſes in queſtion, _. | 
. Afterwards, on Saturday, November 15th, in this term, 


Mr. Juſtice, Afton ſtated the caſe of right, ex dim. Shaw, 


verſus Rufſel, to have been as follows: — The wards of 
the introduction to the will were ** as touching the diſpo- 
« fition of all ſuch worldly eſtate as it hath pleaſed GOD 
« to beflow upon me, I give, Sc.“ Then the teſtator gave 
a houſe to his grandion Henry, and after his deceaſe to 
his two ſons Thomas and William; and then deviſed to 
Thomas Ebb, the huſband of the heir at law, one billing. 


"The queſtion was, Whether Thomas and William took 


an eſtate for /:fe, or in fee; and the court held they took 


only an eſtate for life. 


BLAKEY verſus Dixsparx et al”. 2d 


HIS was an action of treſpaſs for ſeizing and tak - Diſreſi cannot 


ing away the plaintiff's wheat. The defendants de made for 
. | the toll of 


pleaded 1%, The general iſſue. 24ly, That the borough _ 
of Fourth an — borough; and that within the 22 bog - 
ſaid borough, from the time whereof the memory of of the market, 
man is not to the contrary, there has been an ancient “id the 
market, held every Thurſday, for buying of corn and grain; gut the party 
and that the corporation were entitled to receive for toll, injured muſt 
one half pint out of every buſhel of corn brought to the bring a /p-cia/ 
market for ſale: And then juſtified the taking as ſervants © ele. 
of the corporation, 3d, Plea, preſcribing toll of all 

corn brought into the borough of Ripon for fale on a 

market- day. 4th, Plea, preicribing for tall of ail cor 

brought into the borough of Nipon for ſale, in conlider - 

ation of cleanſing and ſweeping a large ſtreet in the bo- 

rough, for the receiving and ftanding of all corn brought 

within the ſaid borqugh tor ſale. Replication, de inja- 

ria ſud proprid abjque tali _ The, cauſe was tried at 

the Summer Aſſizes, 1721, for the county of York, be- 

fore Mr. Juſtice Gould, when it appeared in evidence as 

follows :— That Thomas Cowper took a Chamber for a 

year to keep corn in, within the borough of Ripon ; and on 


Thurſday, being a markect-day, he called on the plaintiff 
| | Blakey 


Co 
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1777. Blakey at his own houſe within the [aid lorougb of Ripon? 
| i244 which is two Bp pans 1 — 8 pr 
Braxzr place called the Market-place. They went together to 
pid the ſaid Chamber, and Cowper ſhewed him a ſample of 
wheat which he took from ſiæty buſhels of wheat which he 
had in his chamber, and ſold him four quarters of wheat, 
which he had at his hauſe, which is ten miles out of th: 
borough of Ripon, at five ſhillings and four pence per 
buſhel ; to be delivered at any time within a month, as 
it ſuited the conveniency of him the faid Cooper ; and 
Blakey gave Cowper a half-penny to bind the bargain. 
Afterwards, within the month, it ſuiting Cowper s con- 
veniency, being on a Thurſday, the market-day, he ſent 
it by his ſervant Hod to be delivered at the plaintiff's 
mill. As he was going through the borough of Pipon 
by Todd's houſe, through the place called the Market- 
place, being a common ftreet there, the defendant Todd 
aſked Hod, where he was carrying the corn z** who 
ſaid, *“ to Blakey's mill.” Todd followed the cart into 
Blake's fold yard adjoining to the mill, and then de- 
manded toll for the corn, which Blakey refuſed : Todd 
went away; he returned with the defendant, Dinſdale, 
who was an officer of the mayor, and a toll gatherer, 
when part of the corn had been unloaded. The defendants 
then got upon the cart, and took the thirty-two halt- 
pints, as for toll for the thirty-two buſhels, from the 
corn remaining in the cart. As ſoon as they had taken 
the corn, Z/akey reſiſted them, and endeavoured to take 
it from them. The remainder of the corn was left with 
Blakey, and he afterwards paid Cowper for the whole. 
Whereupon a verdi& was given for the plaintiff, ſub- 
ject to the opinion of the court upon the following queſ · 
tion; Whether the plaintiff is entitled to recoyer upon 
the general iſſue? and if the court is of that cpinion, 
then, Whether the facts proved, maintain any, and 
which of the iſſues on the part of the defendants ? And 
the verdict to be entered accordingljjůy 
Mr. Norton for the plainiiff. * The firſt queſtion is 
grounded upon an objection taken at the trial, that the 
plaintiff had ſufficiently proved his property in the 
corn in queſtion, ſo as to maintain this os With 
reſpect to that, it is found, that he bought by ſample, 
and paid earneſt; which is clearly ſufficient to veſt the 
general property in him. Noy's Max'ms, p. 94. Fer- 
tins, ſect. 92. And if fo, it is equally clear, that a per- 
ſon in whom the general property of a chattel is, may 
maintain treſpaſs vi et armis for an injury done to it, 
though he is not in actual poſſeſſion. Hodſon verlus 
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Hodſon, Latch 263. Fiſher verſus Young, 2 Bulſtr. 268. 
But in this caſe, it was actually carried into the plain- 
tiff's yard, and part unloaded: Therefore there was an 
actual delivery.— As to the ſecond point; Whether the 
facts found were ſufficient to ſupport any of the juſti- 
fications ſet up; he contended, that there could be no 
pretence for ſaying this corn was brought to the market, 
or within the borough, for the purpoſe of ſale there; 
without which, unqueſtionably. the defendants - could 
have no right to toll. He ſuppoſed the objection would 
be, that the tranſaction was a fraud upon the corpora- 
tion, with à view to elude the toll: But if it were, fraud 


1777. 
BLAx ET 
verſus 
DI NS DATE. 


is a fact, and muſt be found: The court will not pre- 


ſume it. 11 Co. 56, 57. Cro. Car. 553. Therefore 
he prayed judgment for the plaintiff. 5 
Mr. Chambre contra, for the detendants, upon the firſt 


queſtion contended, that the plaintiff in this caſe had 


not ſuch a property in the corn in queſtion, as to en- 


title him to recover in an action of treſpaſs vi et armis, | 


He argued that a poſſeſſion in /aw is not ſuffioient: it 
mult be a poſſeſſion in act. This appears from the doc- 
trine laid down in Fitzherbert N. B. gi. B. He ſays, 
“jf the lord of a manor is entitled to waif or ſtray 
* within his manor, and another man taketh the waif 
“ or {tray out of the manor, the lord ſhall have an ac- 
<< tion of treſpaſs for them, and that without any ſeizure 
of them before.” This caſe is put by Fizberbert by way 
of exception to the general rule; and exceptio probat regu- 
lam. As to the authorities from Latch, 263. and 2 Bulſtrode, 
268, the, plaintiffs, in both thoſe caſes, were executors 3 
and no doubt an executor may maintain treſpaſs, though 
not in poſſeſſion at the time of the injury; for this 
reaſon ; if he were not conſidered as in poſſeſſion no one 


could be: and therefore the law throws the poſſeſſion 
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verſus 
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tract was complete. The ſale therefore was entirely in 
the market: And though no fraud is found, it is im- 


poſſible not to ſee, that the ſole object of the parties in 


this mode of ſale was to elude the toll. It is alſo im- 
poſſible not to ſee, that if this ſpecies of contrivance is to 


prevail, the market muſt decay for want of profits. He 
| prayed judgment therefore for the defendants, on the 


third plea. FE 5b 5.3» td 251 i 4 a d 

Lord 1 There is no difficulty in this caſe, 
The firſt queſtion is, as to the poſſeſſion ofthe plaintiff; 
Whether it was ſuch as to entitle him to recover in this 
action. No doubt but this corn was the plaintiff's pro- 
perty. He might have brought an action for it againſt 
the vendor ; for the bargain was completely bound by 
the earneſt. Part of the contract was, that it ſhould be 
delivered within a month; and the ſeller, - before the ex- 
piration of the month, delivers it to his ſervant to carry 
to the plaintiff's mill. The moment he had done fo, it 
was to all honeſt purpoſes, in reſpect of third perſons, 
delivered to the plaintiff. But what is ſtill ſtronger in this 
caſe is, that it was abſolutely brought to the plaintiff's 
houſe, and part of it unloaded, before the treſpaſs com- 
plained of was committed. That is an a&ual, not a 
conſtructive poſſeſſion. — The next queſtion is, Whe- 
ther this corn was, on the day of the treſpaſs complained of, 
brought within the borough of Ripon, to be ſold in the 
market. The caſe ſtates directly the contrary ; for it 
ſtates that the contract was made long before; on the 
Thurſday when the ſample was ſhewn; and that it was 


actually ſold at that time. The day it was ſeized for not 


paying toll, it was only paſſing through the borough in 
the road to the. plaintiff's mill, which was ten miles off, 
As to the ſuggeſtion that this is a fraud upon the cor- 


poration: There are cafes. in which a man cannot de- 


fend himſelf even by facts ever fo ſtrong, in ſupport of 
a fraud, if the fraud can be got at; but then it muſt be 
made appear. If this niode of fale is a fraud upon toll, 
the remedy of the corporation is by /pecial ation on the 
caſe. Iremember a caſe of that ſort by the city of London, 
againſt perſons for bringing corn juſt by the market, in 
order to avoid the toll; and on a ſpecial action upon the 
caſe, the fraud was found. But this caſe, as ſtated, is a 
very different thing. Here; the vendor lives in the town, 
ſhews a ſample of corn to a cuſtomer, who agrees for a 
certain quantity, to be delivered at his mill ten miles off: 
and the goods happen, on a market day, merely. to paſs 


through the market in the way to the place where they were 


intended 
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intended to be delivered. If it is really a trick, the de- 1777. 
fendants muſt bring an action on the caſe. 


The three other Judges concurred. | BAR ET 
| Per Cur. Judgment for the plaintiff. verſus 


DINSDPALE. 


DuNDASS verſus Lord WEYMOUTH, Same day. 


HIS was an action of covenant on a mortgage deed, The proper 
in which the declaration fet out all the premiſes, mode of de- 
| claring in 
the Labendum, the proviſo, the covenant for payment of [9 18 
the money, and the breach for nonpayment. The pre- to ſet out, 
miſes were very numerous, and ſwelled the declaration to that by in- 
a conſiderable length. The cauſe ſtood in the paper for — 
judgment on demurrer to the declaration, and there was ez 3 
no argument. But Lord Mansfield took notice of the mentioned 
great length of the declaration, and ſaid, though he was were demiſed 
told this was the uſual practice, he thought it a diſgrace „ 
io the profeſſion and the court. Ge 
A gentleman at the bar who had drawn it ſolemnly ſubjec a- 
averred he took it to he neceſſary. Mr. Vallace and mongſt other 
others, converſant in ſpecial pleading, ſaid, it was not no 
only unneceſſary, but very dangerous, by being liable to ting out the 
variances and formal objections. | ſubſtance of 
The court were all of opinion, that it is ſufficient for OO 
the plaintiff to ſet out in fris declaration, that the defen- ere 
dant by indenture had demiſed certan premiſes therein 
mentioned, without ſtating them particularly, ſubject 
amongſt other things to ſuch a proviſo, ſetting out the 
ſubſtance of the covenant and the breach. f 
Lord Mansfield deſired the bar to take a note of this, 
and waited till ſeveral gentlemen made a memorandum: 
And gave notice, that the court would animadvert upon 
any furure inſtance of putting parties to the enormous ex- 
pence of ſetting out deeds at length, or ſuperfluous parts 
of them. N. B, In this caſe, though there was no 
queſtion, the defendant wanting only a little time, and 
though the plaintiff had no view to put the defendant to 
unneceſſary charge, the expence of this unneceſſary de- 


claration amounted to à large ſum. 


Trals 


* 
2 2 - ” 
POS — Pro 7 19 DES. FO 

3 * 1 


* 8 5 %y - * 
1 1 
N I I 


o Ee LR EVER 
r 
0 7 


r 


4 
4 


— 
2 


666 | Michaelmas- Term 18 Geo. 3 B. R. 
7. 1 


> 
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ee TY RIE verſus FL ETCHER | 
Upon a policy HIS was an action on the caſe, for money had and 
« at and received to the plaintiff's uſe ; brought by the plain- 


1 * tiff, the inſured in a policy of inſurance, againſt the de. 
« any other fendant, the under writer, for a return of part of the 
1 port or premium. The cauſe was tried before Lord M nsfieldat 
" — Guildball, at the ſittings after laſt 7. rinity term, when, by 
*. = de: conſent, a verdict was found for the plaintiff, ſubject to 
« at 9 l. r the opinion of the court upon the queſtion, Whether 
© cent, war- under the circumſtances of the caſe, a proportionable 
** ranted free part of the premium ought to be returned; or not? If 


A : ages : 
#: nan op the court ſhould be of opinion, that a proportionable part 


riſk.is entire; of the premium ought not to be returned, then a non- 


and therefore, ſuit was to be entered. It now came before the court 
. upon a rule to ſhew cauſe why a nonſuit ſhould not be 
no return of entered; and the caſe, as it appeared from the report, 
premium. was ſhortly this: “ The policy of inſurance was upon 
: the ſhip Jhabella, at and trom London to any port or 
place, where or whatſoever, for tibelve months, from 

„ the igth of Auguſt, 1776, to the 19th of Augu/t, 

© 17577, both days incluſive, at gl. per cent. warranted 


& free from captures and feizures by the Americans, and 


the conſequences thereof.“ in all other reſpects it was 
in the common form, againſt all perils of the ſea, &c. 
The ſhip failed from the port of London, and was taken 
by an American privateer, about two months afterwards. 

Mr. Danning. and Mr. Davenport, for the plaintiff, 
ſhewed caule, and inſiſted, that a proportionable part of 
the premium in this cafe ought to be returned: That 91. 
the compenſation eſtimated for the riſk of ?welve months, 


was much more than adequate to the riſk actually run in 


this caſe, viz. only too months. That from the nature 
| of the inſurance, both parties muſt know the riſk was di- 
viſible; and of courſe intend, if it ceaſed before the 


twelve monthe, that the whole of the premium ſhould not 


be retained. That this was the law in other caſes, where, 
upon a ſuitable compenſation for a given riſk, the riſk 
had turned out to be different from what was expected. 
In Stevenſon verſus Snow, 3 Bur. 1237. the riſk ceaſed 
before the end of the voyage inſured, and it was there 
held, there ſhould be a return of premium in proportion 
to the riſk that had not been run. It is true, that was a 
policy upon a wyage; but it is as eaſy, or eaſier, to ap- 
portion the riſk in a policy upon time, as it is, in a 2k 
1 ey 


licy upon diſtance. In the caſe of Bend verſus Nutt, 1579, 
Trin 17 Geo. 3. B. R.“ which was a policy “ at and 
« from Jamaica to London; the underwriters paid into Tra: 
court, a part of the premium, in proportion to that part verſus 
of the voyage from which they held themſelves diſcharg- == 1 
ed. This caſe is not like the caſe of an inſurance upon 75 
lives, to which it was compared at the trial; becauſe, 
that is im the nature of a wager: But this is, in the true. 
ſpirit and uſe of an inſurance, an indemnity againſt a loſs. 
That loſs, according to the terms af the policy, might 
accrue later, or earlier, or not at all; but in the caſe that 
has happened, namely, a capture by an American priva- 
teer, the riſk of any ſuch loſs as that inſured againſt muſt 
totally ceaſe. - The conſtruction therefore of the policy, 
under theſe circumſtances, ought to be, that it was an 
inſurance for twelve months, at the rate of ſo much per 
month; and as the riſk-in fact, was only run for two 
months, the premium adyanced upon the other ten 
. .ought to be returned. wi | | 
Mr. Wallace and Mr. Baliuin contra, for the defen- 
dant, and in ſupport of the rule, contended, that as ſoon 
as the ſhip ſailed from the port of London, the policy at- 
tached for the whole time inſured againſt. That there 
was no calculation of the premium, at ſo much per 
month; but it was one entire groſs ſum of ꝗ l. per cent. 
ſtipulated and paid for twelve months: The contract 
therefore was entire, without any intention or thought of 
diviſion, or apportionment, That the caſe of Stevenſan 
verſus: $4940 did not at all apply; for there, the court went 
upon the ground of its being a-policy upon zo diſtinet 
voyages, ſeparately and diſtinctly in the contemplation of * . 
the parties at the time; and the premium calculated ac- 
cordingly. Of courſe, if either of the voyages were pre- 
vented from taking place, the riſłk upon it could not at- 
tach; and therefore, the premium ought to be returned. + 
V pon the principles laid down on the other fide, ever 
poliey for time might be divided. Suppoſe an inſu- 
rfance for a month, would the plaintiff have been entitled 
to reſtitution for a number of days? It is abſurd 5. and 
there would be no drawing the line. If there had been 
a recapture the policy would have revived. The fault of 
the party, is not the true ground upon which a return of 
71 is or is not allowed; but it reſts upon- this : 
Whether the riſk, or. the voyage inſured, has begun. If > 
it has, there can be no return of premium, 2 
Magens. 267. No. 1071. There are many caſes, where 
nezwithſtanding the fault of the party, à return of pre- 
1 1 | F mium 
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- miunt is allowed. For inſtance, if a ſhip is infured, at 


and from ſuch a port to ſuch a port, and the party goes 
on another voyage, the premium muſt be returned: Be- 
cauſe the riſk never commenced. So, if he is to fail with 
convoy, and ſtays behind. But with reſpect to the pre- 
ſent caſe, it is not diſtinguiſhable from an inſurance up- 
on a life for a year, with an exception of ſuicide, where 
the party deſtroys himſelf within a month. No one ever 
thought of requiring a return of premium in that caſe, 
becaule the 'ri/# is entire. So here, it is one entire, indi- 


di ſible ſk ; which being once begun, there can be no re- 


turn of premium. And conſequently, the plaintiff is not 
entitled to recover. ek $4. | | 
Tord Mansfield. It was very proper to fave this cafe 
for he opinion of the court, becauſe in all mercantile 
tranſactions, certainty is of much more conſequence, 
than which way the point is decided; and more eſpecially 
fo, in the caſe of policies of inſuranee; becauſe, if the 
parties do not chuſe to contract accorging to the eſtabliſh- 
ed rule, they are at liberty as between themſelves to vary 
it. This caſe is ſtript of every authority. There is no 
caſe or practice in point; and therefore, we muſt argue 


from the general principles applicable to all policies of in- 


furance: And f take it, there are two general rules eſta- 

bliſhed, applicable to this queſtion: The firſt is, That 

where the riſk has not been run, whether its not having 
deen run was owing to the fault, pleaſure, or will of the 
-infured, or to any other cauſe, the premium ſhall be re- 
turned: Becauſe à policy of inſurance is a contract of 
indemnity. The under-writer receives a premium for 
running the riſk of indemnifying the inſured, and whatever 
cauſe it be owing to, if he does not run the riſk, the con- 
ſideration, for which the premium or money was put 
into his hands, fails, arid therefore he ought to re- 
turn it. 2. Another rule is, that if the riſæ of that con- 
tract of indemnity has once commenced, there ſhall be 
16 apportionment or return of premium afterwards. 
For though the premium is eſtimated, and the riſk de- 
pends upon the nature and length of the voyage, yet if it 
has commenced, though it be only for twenty-four 
hours, or leſs, the rifk is run; the contract is for the 
whole entire rifk, and no part of the contideration ſhall be 
returned: and yet, it is as eaſy to apportion for the length 
of the voyage, as it is for the time. If a ſhip had been 
inſured to the Ea Indies agreeable to the terms of the 
policy: in this caſe, and had been taken twenty- four 
hours after the riſk was begun, by an American cap- 
tor, there is not a colour to ſay, that there ſhould have 
f : been 
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and indeed, perfectly agreeable to the ground of deter- 


mination, in the caſe of Stævenſon verſus Snow. For in 
that caſe, the intention of the parties, the nature of the 
contract, and the conſequences of it, ſpoke manifeſtly 


tuo infurances, and a diviſian between them. The firſt 


object of the inſurance was from London to Halifax 
But if the ſhip did not depart from Per{/mouzh, with 
convoy (particularly naming the hip appointed to be 
convoy) then, there was to be no contract from Port/- 
mouth to Halifax : why then, the parties have ſaid, 
« we make a contract from London to Halifax, but on 


_ 


Tvr1t® 
ver ſus 
. FLETCHER, 


* 


« a certain contingency it ſhall only be a contract from 


London to Portſmouth.” hat contingency not hap- 
pening, reduced it in fact to a contract from Lender to 
Portſmouth only. The whole argument turned upon 
that diſtinction. Mr. Yates, who was for the plaintiff, 
put it ſtrongly upon that head; and all the judges, in 
delivering their opinion, lay the ſtreſs upon the con- 
tract compriſing two diſtinct conditions, and conſider- 
ing the voyage as being in fact two e : and it was 
the equitable way of conſidering it; for, though it was 
at firſt conſolidated by the parties, there was a defea- 
zance afterwards, though .not in words. T think Mr. 
Juſtice Milmot put it particularly upon that ground, but 
it was the opinion of the whole court. There was a 
uſage alſo found by the jury in that cafe, that it was 


cu/ſlomary to return a proportionable part of the pre- 


mium in ſuch like caſes, but they could not ſay -what 
part. The court rejected this as a uſage for the un- 
certainty ; but they argue from it, that there being ſuch 
a cuſtom, plainly ſhewed the general ſenſe of merchants, 


as to the propriety of returning a part of the premium 


in ſuch caſes : And there can be no doubt of the rea- 
ſonableneſs of the thing, —There has been an inſtance. 


put of a policy where the meaſure is by time, which 
ſeems to me to be very ſtrong, and appoſite to the pre- 


ſent caſe ; and that is, an inſurance upon a man's life 
for twelve months. There can be no doubt but the riſk, 
there, is conſtituted by the meaſure of time, and de- 


pends entirely upon it: Fr the underwriter would de- 
mand double the premium for wg< ears, that he would 
take to inſure the ſame life for end year only: In ſuch 


polieies there is a general exception againſt ſuicide.— If 


the perſon puts an end to his own life the next day, or 2 


month after, or at any other period within the twelve 
months, there never was an idea in any man's breaſt that 
part of the premium ſhould be returned. — A caſe of 


general practice was put by Mr. Dunning, where the 
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words of the policy are, “At and from, provided the the 


1777. | 

— f e ſhip ſhall ſail on or before the 1ſt of uguſl And Cai 

Trazis Mr. Wallace conſiders in that caſe, - that the whole po- * 
ble would depend upon the ſhip ſailing before the ſtated 

LETCHER, day 5 I d hi k ſ O h 1 hir . in 

y- o not think ſo. On the contrary, I think with 5 

Mr. Dunning, that cannot be. A loſs in port before the 5 

day appointed for the ſhip's departure, can never be 0 


coupled with a contingency after the day: but if a queſ- 
tion were to ariſe about it, as at preſent adviſed, I 
ſhould incline to be of opinion, that it would fall with- 
in the reaſoning of the determination in Stevenſon ver- 
ſus Snow ; and that there were two parts or contracts 
of inſurance, with diſtin ccnditions. The firſt is, I 
Inſure the ſhip in port, provided fhe is loſt in port be- 
fore the 1ſt of Auguſt: And 24h, if the is not loſt in 
port, I inſure her then during her voyage from the iſt 
of Auguſt, till ſhe reaches the port ſpecified in the po- 
licy. The loſs in port muſt happen, before the riſk 
upon the voyage could commence : And vice verſa, the 
riſk in port muſt ceaſe, the moment the riſk upon the 
voyage began—Let us ſee then, what the agreement of 
the parties is in the preſent caſe. They might have 
inſured from two months to two months; or in any 
leſs or greater portion, if they had thought proper fo 
to do: but the fact is, that they have made no diviſion 
of time at all; but the contract entered into is one entire 
contract from the 19th Augu/?, 1276, to the 19th Au- 
guſt, 1777; which is the ſame as if it had been expreſsly 
faid by. the inſured, ** If you the underwriter will in- 
«< -ſure me for twelve months, I will give you an entire 
„ ſum; but I will not have any apportionment.” —T he 
ſhip fails, and the underwriter runs the riſk for wo 
months. No part of the premium then ſhall be return- 
ed.—I cannot fay, if there had been a recapture before 
the expiration of the twelve months, that the policy 
would not have revived. 
Aon Juſtice. This caſe depends upon the words of 
the policy: and J am of opinion, it is one entire con- 
tract at a certain groſs ſum of gl. per cent. for a certain 
period of time, viz. twelve months; and that no di- 
viſion is to be implied. The determination in Stevenſon 
verſus Snow, went expreſsly upon this conſideration ; 
that there were 7wvo di/{inf? voyages; and no conſidera- 
tion received by the inſured for the premium upon the 
ſecond voyage : And there certainly was not ; for there 
never was a point of time, when any riſk was run from 
Port ſmouth. In Bond verſus Nut?, the loſſes inſured a- 
gainſt were diſtin, and unconnected with each other. 


V. A loſs of the ſhip in port, if any ſhould * 
| | there. 


% 
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there, 2dly. A loſs in her paſſage home, provided ſhe 
failed on a certain day. The riſk in ſome policies may 
be diſtin& and diviſible in its nature. In the caſe of an 
inſurance upon a life, the ſum is lumped, and the time 
is lumped for the year. So in this cafe, I think the con- 
tract is one entire contract; and therefore that there 
ought to be no return of premium. | N 

Mr. Juſtice Wille and Mr. Juſtice Aſphurſt: were of 


the ſame opinion. | 


Per Cur. Let a nonſuit be entered. 


CARLISLE, gui tam, verſus TREARS. 


1777. 
TrxIz 


verſus 
FraTCHER, - 


PON. ſhewing cauſe why. the verdict found for If plaintiff de- 
the plaintiff in this caſe, upon the efventh count, clate upon a 
ſhould not be vacated, and inſtead thereof, a verdict dg on che 
entered for the defendant, Lord Mangſield reported the 2% December, 


caſe ſhortly as follows: This was an action upon the 1774, giving 


ſtatute of uſury, 12 Ann. ſtat. 2. c. 16. The declara- 4 of payment 


tion conſiſted of a variety of counts, and upon not guilty 3% 1776; oj. 
pleaded, the jury found a verdict for the plaintiff. The dence of a con- 


o 23d Decem- 


ſingle queſtion ariſes upon the laſt count, which ſtated, tract on the 


that upon a corrupt contract made on the 21ſt December, 


23d December, 


1774, for tos 


1774, the defendant received 61. 8s. upon the loan of „bars, is a fatal 
; J ©1 for giving day of payment to the 23d variance, 


December, 1776. The only witneſs who was called, 


proved the contract to have been made on the 23d De- 


ermber, 1774, and he ſaid, he underſtood it to be for tw 
years. I thought this a variance, but reſerved it for 
the opinion of the court. 


1 
* 


- 
* 


Mr. Wallace for the defendant, and in ſupport of- the | 


rule, inſiſted, that the time of forbearance was as neceſ- 


N * be preciſely ſtated as the ſum. 
Mr. Davenport contra, for the plaintiff argued, that 


ſuppoſing the contract was made on the 23d December, 


and the forbearance to be for tue years, it was equally 
uſurious, and therefore, the variance was immaterial.— 
But, by Lord Mansfield, there is no colour for the 
plaintiff's recovering upon this count. The. uſurious 
contract muſt be proved as laid: whereas, the contract 


proved in this caſe, is totally different from the eontract 


ſtated in the declaration. | 5 
1514 0 a Per CW. Rule abfelute. 


Rex 


CL 
F 


+: 
o 


— — OY 
EA 
"OO. EIS 


3 
1 


4 
Fl . 
Fl 


— —— — 4 
r COR 
* 


epi Le wo zeow_— 
gg = age . 


op. + OR 4 
nn FTE 


<5 


— 
. 


— 


png r 
r 1 
EC of I 2 bn. {6 2 

8 


8 
Fakes 


CY 


672 | Michaelmas Term, 18 Geo. 3. B. R. 


» 


RE x verſus R o D DA M. 


„ oy was a rule upon the defendant to ſhew cauſe, 
why he had not obeyed a writ of habeas corpus, 
requiring him to bring up the bodies of two perſons 4d 
teſtiſicandum. The writ was directed to the. defendant 
as commanding officer of a man of war, on board of 
which, the two perſons intended to be brought up, were 
in the capacity of common ſailors, but no as priſoners. 
Mr. Buller, who ſhewed cauſe, ſaid, a deciſive anſwer 
the application was, that the writ was not ſigned by 2 
judge. — | 
Lord Mansfield. I refuſed to ſign the writ, becauſe 
there was no affidavit that the men had been ſerved 
with ſubpanas, and that they were willing. to attend: 
And without ſuch an affidavit, the writ ought not to 
go: They can never be brought up as priſoners againſt 
their conſent. Therefore diſcharge the rule with coſts. 
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Wedneſday, R E x verſus H o R N E. 

Nov. igth. | „i 
2 * HIS was an information filed againſt the defen- 
1 dant, by Edward Thurlow, Eſq; his Majeſty's 
for a libel, for Attorney General, on behalf of his Majeſty, for writ- 
that he, Cc. ing, printing, and publiſhing two libels. 3 
— 2 The firſt count in the information ſtated, . That the 
ſeditiouſly did ſaid John Horne, being a wicked, malicious, ſeditious, and 
write and pub- ill- diſpoſed perſon, and being greatly diſaffected to our 
liſh, &c. a cer. ſaid preſent Sovereign Lord the King, and to his ad- 


— and miniſtration of the government of this kingdom, and 


ſeditious libel the dominions thereunto belonging, and wickedly, mali- 
„or a Ciouſly, and ſeditiouſly, intending, deviſing, and con- 
bis Majeſty's . triving to ſtir up and. excite diſcontents and (editions 
vernmens and the among his Majeſty's ſubjects, and to alienate and with- 
employment of bis draw the affection, fidelity, and allegiance. of his ſaid 
troops” ee Majeſty's ſubjects from his ſaid Majeſty, and to inſi- 
mea fol. nuate and cauſe it to be believed, that divers of his Ma- 
lowing; (ſerting jeſty's innocent and deſerving ſubjects had been in- 
forth the libel humanly murdered by his {aid Majeſty's troops in the 
verbatim) — The province, colony, or plantation of the Maſſachiſet's Bay, 
words © of and; A 45 | bag ondary bf 

* . are a in New England, in America, belonging to the crown 
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ſufficient intro- | 
auction of the matter contained in the libel, and a ſufficient averment that it was written 


of 


© of and concerning the Kirg's government, and the employment of Lis troups.” 
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of Great Britain, and unlawfully and wickedly to ſe— 
duce and encourage his ſaid Majeſty's ſubjects in the ſaid 
province, colony or plantation, to refiſt and oppoſe his 
Majeſty's government, on the 8th day of June, in the 
i5th year of the reign, Oc. with force and arms at 
Loudon aforeſaid, in the parith of St. Mary le Bow, in 
the ward of Cheap, wickedly, maliciouſly, and ſediti- 


ouſly, did write and putlith, and cauſe and procure 


to be written. and publiſhed, a certain falſe, wicked, 
malicious, ſcandalous and ſeditious libel, of and con- 
cerning his ſaid Majeſiy's government, and the employment 
of his troops, according to the tenor aad effect follow- 
ing: —** Kings Arms Tavern, Cornhill, June 7, 1775. 
At a ſpecial meeting. this day of ſeveral members of 
the Conſtitutional Society, during an adjournment, a 
gentleman propoſed, that a fubſcription ſhould be im- 
mediately entered into, (by fuch of the members pre- 
ſent who might approve the purpoſe) for raifing the ſum 
of 1001. to be applied to the relief of the widows, 
orphans, and aged parents of our beloved American 
fellow ſubjects, who, faithful io the character of Eng- 
liſmen, preferring death to ſlavery, were, for that rea- 
{on only, inhumanly murdered by the King's (mean- 


ing his ſaid Majeſty's) troops, at or near Lexington and 


Concord, in the province. of Mafſachuſe:'s (meaning the 
ſaid province, colony, or plantation of the Maſſachuſeti's 
Bay, in New England, in America,) on the 19th of laſt 
April; which ſum being immediately collected, it was 
thereupon reſolved, that Mr. Horne (meaning himſelf 


the ſaid John Horne) do pay.to-morrow into the hands 


of Meſſieurs Brewnes and Colliſon, on the account of 
Dr. Franklin, the faid ſum of 1001. and that Dr. Frank- 
im be requeſted to apply the ſame to the abvve- 

mentioned purpoſe.— John Horne.” (meaning himſelf 
the ſaid John Horne) in conteinpt of our ſaid Lord the 
King, in open violation of the laws of this kingdom, 


to the evil and pernicious example of all others in the 


like caſe offending, and alſo againſt the peace of our 
ſaid preſent Sovereign Lord the King, his crown and 
dignity. | 

There were other counts in the information, -charg- 


ing the ſaid John Horne, with cauting the fame libel ' 


to be printed in The London Packet, or New Lhyd's Even- 
ing Poſt, and The Morning Chronicle, or Londen Adver- 
iſer. | 7 FEE, 
| The count on the ſecond libel was as follows, vig. That 
the faid John Horne being ſuch perſon as aforeſaid, and 
again unlawfully, wickedly, .inalicioufly, and ſeditioufly. 
intending, deviting, and contriving as aforeſaid, after- 
wards,, to wit, on the 14th day of Jul, in the 15th year 
X * aforeſaid, 
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aforeſaid, with force and arms at Ten aforeſaid, in 
the pariſh and ward aforeſaid, wickedly, maliciouſſy, 
and feditiouſly did write and publiſh, and cauſe and pro- 


.cure to be written and publiſhed, a certain falſe, wicked, 


malicious, ſcandalous, and ſeditious libel, of and con- 
cerning his ſaid Majeſty's government, and the employment 
ef his troops, according to the tenor and effect follow- 
ing: „I (meaning himſelf the ſaid John Horne) think 
it proper to give the unkaown contributor this notice; 
that I (again meaning himſelf the ſaid Fohn Horne) did 
yeſterday pay to Meilrs. Brownes and Colliſon, on the ac- 
count of Dr. Franki:n, the ſum of 50l. and that J (again 


meaning himſeif the ſaid Fobr Horne) will write to Dr. 


Franklin, requefiing him to apply the ſame to the re- 
lief of the widows, orphans, and aged parents of our 
beloved American fellow ſubjects, who, faithful to the 
character of Engliſhmen, preferring death to ſtavery, were 
{tor that reaſon only) inhumanly murdered by the King's 
(meaning his faid Majeſty's) troops, at or near Lex- 
ington and Concord, in the province of 2 
meaning the ſaid province, colony, or plantation of the 
Muaſſachuſet's Bay in New England, in America) on the 
19th of April laſt. fehs Horne.” (again meaning him- 
felf the ſaid John Horne) in contempt of our ſaid lord 
the King, in open violation of the laws of this kingdom, 
to the evil and pernicious example of all others in the 
like caſe offending, and alſo againſt the peace of our 
faid preſent ſovereign lord the King, his crown, and 
dignity.“ | 

Other counts were added for cauſing this laſt libel 
to be printed in the public newſpapers. The defendant 


pleaded: Not guilty. 


The information was tried at the Sittings in London, 
after Trinity Term, 1777, before the Earl of 1fansfield, 
by a ſpecial jury, and the defendant found guilty of all 
the offences charged in the information. —This day Mr. 
Horne, in perſon, moved the court in arreſt of judgment, 
alledging that the information was inſufficient, in as 
much as it did not aver that any rebellion had been in 
the colony of the Maſſacbuſet's Bay, or that certain per- 
ſons, who were denominated the King's troops, had 
been employed by his Majeſty and his government to 
quell that rebellion, or that any engagement had hap- 
pened between the- King's troops and the rebels, or 
that any of the rebels had been ſlain in ſuch engage- 
ment by the King's troops, or that the advertiſements, 
or that the charge of murder therein contained, had any 

| relation 
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relation to ſuch ſlaughter of the rebels, or to the action 


of the King's troops. 

He argued, that nothing can be intended beyond that 
which is expreſsly averred in the record. On the other 
hand, if by any poſſible conſtruction or intendment 
thoſe expreſſions which are ſaid to be criminal, can re- 
ceive an innocent ſenſe, conſiſtently with what is expreſsly 
averred in the record, the conſequence is, that no crime 
is ſufficiently alledged. That troops may mean flocks, 
or companies of ſtrollers, or deſerters, and if, in any 
ſup poſable circumſtances, the words complained of might 
have been ſaid znnscently, there is no crime charged in 
this record. He cited Mr. Juſtice 4tkins's opinion, State 
Trials, vol. 3. 760, as to the inſufficiency of the in- 
dictment againſt Lord Ruſſel, charging him with a de- 
fign to ſeize the guards for the preſervation of the King, 
without averring, who the King's guards were.” _ 

Lord Mansfield. Whatever the degree of guilt may 
be, how ſtrongly ſoever it may have been proved, or 
whatever obſervations may have ariſen in this caſe ; yet 
if the defendant is entitled to a legal advantage from a 


literal law, GOD forbid he ſhould not have the be- 


nefit of it. It is moſt certain, that at the trial, the in- 


formation was confidered to be, for words written“ of 


* and concerning the King's government, and his 1 
« ment of his troops ;” that is, the employment of the 


troops by government. Upon that ground, the defen- 


dant called a witneſs, (Mr. Gould), whom the Attorney 
General roſe to object to. He was called to prove the 
contents of an affidavit made by him and publiſhed in 
the papers. I told the defendant he could not be call- 
ed to prove the contents; but if he only meant to prove 
there was ſuch an affidavit publiſhed, and by that, to 


explain the ſubje& matter to which the libel related, it 


might be read. If it was the employment of the troops, 
under proper authority, zhat came within the charge 
in the information. Had jr been a lawleſs fray it would 
not; and ſo I believe I faid at the trial. It might have 
been a libel of the individuals; but it Would not have 
been this libel; a libel of the King's troops employed by 
him, Now at firſt, and at preſent, it ſeems to “ me, 
that, of and concerning the King's: government and the 
* employment of his troops” pins it down. But 1 doubt 


a little whether there may not be fome weight in the 


objection; that is, whether in the form of drawing the 
intormation there ſhouid not have been 7nnucndrcs,, In 
common reaſon and underſtanding it is charged; but 
whether technically or not, 1 do not know; and rhere- 
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them as your act and deed : 


fore, as to this point, without prejudice, we will take 
ſome time to conſider of it; to fee whether precedents can 
be found, which requi e a technical ſerupulouſneſs, over 
and above that certainty which is ſufficient to every 
reader; and we will go on with the reſt, de bene ee, a: 
we could not pronounce judgment upon it now. We will 

onſider of it till the defendant comes up again; and if 


we lind ſufficient to ſatisfy us to over- rule the objection, 


then we will give judgment upon the whole of the caſe 
at the fame time. — His lordthip then reported the evi- 
dene as follows: | | 

T homes Wilſon proved the advertiſements in queſtion, 
the manuſeripts, to te the hand of Horne, Henry 
Sampſon ioc, who pubiiſhed the advertiſements, 
ſwore that the defendant gave him a paper on the 5t! 
of June, to publiſh in his own, and to ſend to the other 
papers; and that the defendant paid the fees: then he 
produced two advertiſements to be publiſhed. The de- 
fendant croſs examined him, and he aſſented to the 
queſtion of the crois-ex2mination, by ſaying, By your 
defire I inſerted theſe advertiſements; and publiſhed 
| Tat You never deſired to be 
fereened ; but you deſired to be given up: You faid, 
they {hould not want full evidence ”—William WWord- 
fall proved lixewile a paper given him by the defendant 


to be inferted in the Landon Packet, and Morning Chro- 


nicle, which were the advertiſements in the record. 
Therefore, upon rhe fact of printing and publiſhing there 
is no doubt at all. | | 

The defendant called a witneſs to prove that really 
and in truth there was a ſubſcription, and that the mo- 
ney was actually raiſed; he likewiſe called William Lacy, 
who proved that rocl. was paid to him, and by him re- 
mitted to Dr. Fruntlin. Then the defendant called 
Thornton Gould, who faid, that at Lexington, on the 
19th of April, 775, he was a ſubaltern officer, that he 
was ordered there by the Adjutant of General Gage, the 
commander in chief of his Majeſty's troops, and go- 
vernor of the provinte, and he, together with the other 
troops, fet out, and between two and three in the morn- 
ing be was laken priſoner; that he heard the provinciais 
charge our troops. He ſaid, „we found them armed; 
we ſuppoſe they were marching to attack us, from 3 
continual fring of alarm cannon, early in the morning, 


as ſoon as we began to march. notice or alarm guns are 


to raiſe the country. Upon this evidence the jury found 


the defendant guilty. WT 
Lord Mansfield then aſked the Attorney General, if 


he had any tlung to fay ; who anſwered, he apprehen : 
2 Y . . e 
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ed it belonged to the defendant to ſtate what he could to 1777. 
the court in his extenuation | ==. 
Mr. Horne ſald, he ſhould ſtate nothing in extenua- Rx 
tion, till the court had told him there was a crime. = 
| URNE, 


His objection was, that no crime was Charged in the 
information, and therefore it was unneeeſſary for him to 
ſay any thing til} the court had diſpoſed of that objee- 
tion, — The matter was accordingly adjourned till Mon- 


day the 24th inſtant in this term; when Mr. Herne ap- 


pearing again in court, Lord Mansfield delivered the 
opinion of the court, upon the objections taken in ar— 
reſt of judzment, to the following effect: 

Lord Mansfield In reading my notes rhe other day 
in the caſe of the Xing and Horne, I overlooked the re- 
ference to a written piece of evidence given by the de— 
fendant at the trial ; and I am told I did not ſtate it: 
Therefore I will ſtate it now. | 

He produced to captain Gould the Publick Advertiſer of 
the 31ſt of May, 1775, in which was an advertitement 
purporting to be the copy of an affidavit, made by cap- 


tain Gould, while he was a priſoner, in the cuſtody of 


the rebels, at Bedford; and he aſked him, whether the 
contents were truly printed. I told the defendant, if ne 
meant to prove the facts to be true as above, it could 
not be done by affidavit, the perſon himſelf being pre- 
ſent; and even if he was abſent, they could not be 
proved by affidavit ; but if he meant to ſhew, that at 
that time there exiſted a public account in the newſ- 
papers; which might be of uſe to reſtrain or qualify 
the meaning of the paper in queſtion upon the infor- 
mation; he might do lo. He ſaid, he deſired it to be 


read in that light ; and in that light it was read, and is as 


follows: | 

« I Edward Thornton Could, of his Mazeſty's own re- 
* viment of foot, being of {awful age, do teitify and de- 
* clare, that on the evening of the 18th initant, under the 
orders of General Cage, L embarked with the light in- 
** fantry and grenadiers of the line, commanded by colonel 
Smith, and landed on the marthes of C:aubridge, from 
** whence we proceeded to Lexington: On our arrival 
wat that place, we faw a body of previncial troops 
*armed, to the number of about 60 or 70 men. 
* On our approach they diſperſed, and ſoon after, 
* firing began; but which part; fred firſt I cannot ex- 


. *aQly fay, as our troops ruthed on ſhouting and huz- 


* Zaing previous to the firing, which was continue] by 
* our troops ſo long as any of the provincials were to be 


„ ſeen: From thence we marched to Concord. On 
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„ a hill near the entrance of the town, we ſaw another 
body of the provincials aſſembled. The light infantry 
© companies were ordered up the hill to diſperſe them; 
on our approach they retreated towards Concord; the 
„ grenadiers continued the road under the hill towards 
the town; ſix companies of light infantry were ordered 
„ down to take poſſeſſion of the bridge, which the pro- 
“ vincials retreated over; the company I commanded was 
% one; three companies of the above detachment went 
forward about two miles; in the mean time the provin- 
« cial troops returned to the number of about three or four 
hundred; we drew upon the Concord ſide of the bridge; 
* the provincials came down upon us, upon which we 
<< engaged and gave the firſt fire. This was the firſt en- 
„gagement after the one at Lexington; a continued fire 
„from both. parties laſted through the whole day; I my- 
6 ſelf was wounded at the attack of the bridge, and am 
«© now treated with the greateſt humanity, and taken all 
< poſſible care of by the provincials of Meelford. Signed, 
„Edward Thornton Gould.“ 

This, with what I have before reported, is the whole 
of the evidence. There was a motion made the other day 
in arreſt of judgment, and many objections taken to ſhew, 
that the charge, as it ſtands upon this record, is inſuffi- 
cient in law to ſupport any judgment, That there was 
no averment as to the ſtate of the Maſſachuſet's colony at 
that time; either that there were viots, inſurrections, or 
a rebellion: No averment that the King had ſent any 
troops; nor averment that there was any ſkirmiſh or en- 
gagement; or the nature of it; how it began, or how it 
went on, or ended; and laſtly, that it was not averred, 


that the employment of the troops was by the King's autbo- 


rity.” The only objection, which had any colour in it, 
was that which I mentioned laſt: I thought then, and 
ſaid, that the averment of the words being written * of 
and concerning the King's government, was an an- 
iwer; but no precedent was cited or alluded to on either 
fide. I fancy the Attorney General was ſurpriſed with 
this objection ; but there was no precedent cited. I could 
not ſay upon my memory, whether precedents might not 
require ſome technical form of expreſſion, as to that medi- 
um, through which words are averred to he written 
„, the King's government; and if any had happened, 
formally, technically, or verbally, though not at all foun- 


glied in the ſenſe or reaſon of the thing, I ſhould in this 


raſe have been of the ſame opinion I was, in the caſe of 
an outlawry ; that the deſendant ought to have the benefit 
| 0¹ 
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of it: And therefore I defired we might think of it for 


ſome time, tł at precedents might be ſearched, and the 
hooks looked into. We have duly weighed every thing : 
Precedents have been looked into; we have fully conii- 
dered the information, all the objections that were men- 
tioned, and all the objections we ourſelves could think of; 
and we are all clearly of opinion, without any doubt, that 


the information is ſufficient. An iadictment or inform - 


ation muſt charge what in law conſtitutes the crime, with 
ſuch certainty as muſt be proved : But that certainty may 
ariſe from a neceſſary inference; in the manner ſettled in 
the caſe of the Arng and Lawley in Sirange*®. Plain words 
in a libel ſpeak for themſelves ; if they are doubtful, their 
meaning mult be aſcertained by an innuendꝰ. Here the 
words are plain; and want no innuemos: They are aver- 
red to be written of and concerning the King's govern- 
* ment and the employment of his troops.“ The obvi- 
ous meaning is, that the employment of the King's tronps 
muſt be under his authority; and neceſſarily ſo when the 
words preceding are of and concerning the King's go- 
« vernment.” This muſt now be taken to be true; be- 
cauſe the verdict finds it. - Had the queſtion ariſen upon 
a demurrer, it muſt equally have bcen taken to be true — 
The gift of every charge of every libel conſiſts in the perſon 
or matter of and concerning whom or which the words are 
averred to be ſaid or written. In the King verſus Alder- 
tonf the information was held bad; becauſe it was zo 


laid in the information, that the libel was of and con- Sen a 


<< cezning the juſtices of Syfo/.” Where the words are 
averred to he of and concerning the King's government,” 
or © of the government of the kingdom”, or of the go- 
* vernment of the navy,” as to any thing further of which 
they are alſo written, or any particular circumſiances men- 
tioned in the libel, through the medium of which it ca- 
ſumniates the King's government, they need not be par- 
ticularly noticed in the introda#ory part of the informa- 
tion; nor is any technical form of expreſſion neceſſary. 
It cannot be; becauſe there may be cafes where the 
King's government might be calumniated chrough an im- 
putation upon the erols licentiouſneſs of his troops. The 
only queſtion to be tried is, whether the words laid, 
are written of the King's government.” It may vary 
the degree of miſchief, malice or guilt; but it is totally 
immaterial as to the conjeitution of the crime upon the 
record, Whether the words refer to ſomething that has 
exiſted, and miſrepreſent ſuch exiſtent facts, or are an 


entire fchion. Had Lexington been left out; or had any 


other 
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other place, where there had been no ſkirmith, or engage- 
ment, been mentioned as the ſcene inſtead of Lexington; it 
would without any innuendo have been equally a libel, if 
meant to impute the ſame kind of miſconduct tothe King's 
troops acting under his authority. It is the duty of the 
jury to conſtrue plain words and clear alluſions to matters 
ot univerſal notoriety, according to their abvious mean- 
ing, and as every body elſe who reads muſt underſtand 
them. But the defendant may give evidence to ſh-w 
they were uſed upon the occaſion. in queſticn, in a differ- 
ent or in a qualified ſenſe. If no ſuch evidence. is given, 
the natural interpretation of the words, and the obvious 
meaning to every man's underſtanding, muſt prevail. 
Before this trial, five different juries had found theſe 
words, from their neceſſary meaning, to be of and con- 
* cerning the King's government.” In this cale the de- 
fendant gave evidence; Burt the evidence he gave plainly 
demonſlrated that the words related te troops acting under 
the King's authority ; and conſequently, that the libel was 
concerning the King's government,” for the military 
department is one branch of government. I am the more 
confirmed that upon this occafion there is little doubt if 
any real flaw in the information, becauſe, in thoſe five 
trials I allude to, a great variety of counſel of learning, 
eminence, and ability were employed, who were called upon 


to pry, with all the acuteneſs they had, into the infor- 
mation to diſcover a flaw in it: But there were five judg- 


ments paſſed upon the ſeveral defendants : And no coun- 
ſel ſaw or imagined there was any ſuch. objection: as the 
preſent: Upon the whole, we are all ſatisfied that the 
information is ſufficient. * | | 

Mr Attorney General then addreſſed the court, and 
Mr Horne was heard in anſwer “; after which, Mr. 
Juſtice //on pronounced the judgment of the court as 
tollows : WS 


Aſton Juſtice. John Horne, Clerk, you ſtand con- 


victed upon an information filed againſt you by his Ma- 


jeſty's Attorney General, of writing and publiſhing, and 
cauſing to be printed and publiſhed, a falſe, wicked, and 
ſeditious libel of and concerning his Majeſty's govern- 
ment, and the employment of his troops. The libe! has 
been openly read in court from the record; and, upon 


1he report of his Lordihip whe tried this information, it 


2pPeaxs that, upon your own croſs- examination of one of 
tne witneſſes, you gloned in the publication of it; that 
you avowed you did not deſire to be ſereened; and avow- 


* See the ſpeeches at larg* in vol, 11. State T rials, new edition, 
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ed yourſelf. the author of it. Since that indeed, in this 
court, you attempted to gloſs over parts of this libel, and 
to confine its tendency to a poſſible private charge upon 
the King's troops, and not concerning his Majeity's go- 
vernment; to treat the word * frecps“ as indeterminate 
im its ſignification, and not to carry with it the conftruc- 
tion which the information avers, and Which the jury 
have found, of its ** concerning the King's government 
« and the employment of thoſe troops by lis authority.” 
You have faid, very truly, that evidence is not to ſupply 
any defect in an information. There is no defect in the 
information; the information ſets forth the libel at large; 
and the information charges that libel to be“ of and 
concerning his Majeſty's government,“ as I before men- 
toned, Upon that the court has now decided agreeable 
to the finding of the jury; and no man can really miſ- 
take the malicious meaning and injinuation of it. It is 
a libel which contains a moſt audacious infult upon his 
Majeſty's adminiſtration and government, and the con- 
duct of his loyal troops employed in America. It treats 
thoſe diſaffected and træitercus perſons, who have been 
in arms and in open rebellion againſt his Majeſty, as faith- 
ful ſubjects — faithful to the character of Engli/hmen ; 
and it falſely and ſeditiouſly aſſerts, that, “ for that rea- 
« ſon only, they were inhumanly murdered by his Ma- 
*« jeſty's troops at Lexington and Concord,” By this 
ſame libel, fubſcriptions too are propoſed and promated 
tor the families of thoſe very rebels who fell in that cauſe, 
traiterouſly fighting againſt the troops of their lawful 10- 
vereign. This is the light in which this libel muſt. ap- 
pear to every man of a found and impartial underſtand- 


ing; this is the plain and, unartificial ſenſe, of it. The 


contents of this libel have been too effeQually ſcattered 
and diſperſed by your means, as charged in the ſeveral 
counts of the information, and they have been inſerted 
in divers and different newſpapets ; the contents are too 
well known, and I trutt abhorred, to need any repeti- 
tion from me, for the ſake of obſerving farther upon 
their malice, ſedition, and falſehood. Ihe court have 
confidered of the puniſhment fit to be inflicted upon you 
for this offence : And the ſentence of the court is — That 
you do pay a fine to the King of 200l, that you, be im- 
priſoned for the ſpace of twelve months, and until that 
tine be paid; and that upon the determination of your 
impriſonment, you do find ſureties for your good be- 
baviour for three years, yourſelf in 400l. and two ſu- 
Teties in 2001. each. 

After- 
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. Afterwards the defendant brought a writ of error in 


After counſel on both ſides had been fully heard, the 


J jeſty's government?“ | 
Monday, May Lord Chief Juſtice De Grey delivered the unanimouz 
11th, 1778. opinion of all the Judges in the affirmative, and gave 
his reaſons as follow : | | 
My Lords, I have conferred with the Lord Chief Ba. 
ron, and the reſt of my brethren the Judges, upon the 
queſtion which your Lordſhips have propounded to us; 
and 1 am deputed to deliver their opinion to your Lord- 
ſhips upon it. | | 
The queſtion is, Whether the writing deſcribed in 
| | << the information, is ſufficiently charged to make it a libel 
% upon his Majefty's government? 
By the words /ufficzently charged” I underſtand to be 
meant, Whether it is charged with ſufficient certainty ! 
But, though the law requires certainty, we have no pre- 
ciſe idea of the ſignification of the word; which is as in- 
definite in itſelf, as any word that can be uſed. Lord 
„Co. Lit, Coke, ſpeaking of it, repreſents it thus :* „There are 
430. a. & 5 Co. three kinds of certainties : Certainty to a certain in- 
121. tent in general; certainty to a common intent; and 
4 certainty to a certain intent in every particular.” This 
lat is rejected in all caſes, as partaking of too much ſub- 
tlety. The ſecond is ſufficient in defence : the frft is re- 
quired in a charge or accuſation. 
Perhaps this account of it does not convey a muck 
clearer idea ; but I apprehend it will become intelligible, 
by conſider ing the grounds of the diſtinctions taken 
in the preſent caſe, upon the certainty required in 2 
| charge. | 3 
; The charge muſt contain ſuch a deſeription of the 
crime, that the defendant may know what crime it is 
which he is called upon to anſwer; that the jury 
may appear to be warranted in their concluſion of 
„ guilty” or e not guilty” upon the premiſes delivered 
to them; and that the court may ſee ſuch a definite 
crime, that they may apply the puniſhment which the 
law preſcribes. | 
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the Houſe of Lords, which was argued by the Attorney iſh gree 
Rex and Solicitor General for the crown, and by Mr. Dur. i fiſts 
verſus ning and Mr. Lee for the defendant. | may 


following queſtion was put to the Judges: Whether ces 
<< the writing contained in the information, was, in point ſet 
of law, ſufficiently charged to be a libel upon his Ma. in 
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This, I take to be what is meant by the different de- 
grees of certainty mentioned in the books : And it con- 
ſiſts of two parts; the matter to be charged; and the 
manner of charging it. 

As to the matter to be charged, whatever circumſtan- 
ces are neceſſary to conſtitute the crime imputed, mult be 
ſet out; and all beyond are ſurpluſage. And therefore, 
in the inſtance of the proſecution for perjury which has 
been cited, it was neceſſary to ſet out the oath, as an oath 
taken in a judigial proceeding, and before proper perſons, 
in order to fee, whether it was an oath which the court 
had juriſdiction to adminiſter. In the proſecution of a 


1777- 
Rex 


wver ſes 
Hor NE. 


conitable for not ſerving the office®, it is neceſſary to ſet * 5 Mod. 96. 


out the mode of his election; becauſe, if he is not le- 
cally elected, he cannot be guilty of a crime in not ſerv- 
ng the office, Where the circumſtances go to conſtitute 
a crime they muſt be fet out: Where the crime is a 
crime independently of ſuch circumſtances, they may ag- 
cravate, bur do not contribute to make the offence. 

To apply theſe principles to the caſe of a libel: It may 
happen, that a writing may be ſo expreſſed, and in ſuch 
clear and unambiguous words, as that it may amount of 
itſelf to a libel. In ſuch a cafe, the court wants no cir- 
cumſtances to make it clearer than it is of itſelf: And 
therefore, all foreign circumſtances introduced upon the 
record would be only matter of ſupererogation. But, if 
the terms of the writing are general, or ironical, or ſpo- 
ken by way of allufion or reterence ; although every man 
who reads ſuch a writing, may put the fame conſtruction 
upon it, it is by underſtanding ſomething not expreſſed in 
direct words; and it being a matter of crime, and the 
party liable to be puniſhed for it, there wants ſomething 
more. It ought to receive a judicial ſenſe, whether the 
application is juſt : And the fact, or the nature of the fact, 
on which that depends, is to be determined by a jury. 
But a jury cannot take cognizance of it, unieſs it appears 
upon the record; which it cannot do without an aver- 
Thus much is ſufficient to be ſaid, in regard to the mat- 
ter that is neceſſary to be averred. 

Secondly, as to the manner of making the averment : 
There are caſes, where a rect and poſitive averment is 
neceſſary to be made in ſpecific terms; as, where the law 
has affixed and appropriated technical terms to deſcribe a 
crime ; as in murder, burglary, and others. It is like- 
wiſe true, that in all cafes, thoſe facts which are deſcrip- 
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tive of the crime, muſt be introduced upon the record by 
averments, in oppoſition to argument and inference. In 
the caſe of a libel which does not in itfelf contain the 
crime, without fome extrinſic aid; it is neceſſary that it 
ſhould be put upon the record, by way of introduction, it 
it is nem matter; or by way of innuendo, if it is only 
matter of explanation. For an innuendo means nothing 


X more than the words, * 714 , &* {cilicet,” or © meaning,” 


or e rn as, explanatory of a ſubject matter ſuf- 
ticiently expreſſed before; as, ſuch a one, meaning the 
defendant, or ſuch a ſubject, meaning the ſubject in quel- 
tion. But as an innuendo is only uſed as a word of ex- 
planation, it cannot extend the ſenſe of the expreſſions in 
the libe! beyond their own meaning ; unleſs ſomething is 
put upon the record for it to explain. As in an aQion 
upon the caſe againſt a man for faying of another, He 
has burnt my barn,” the plaintiff cannot there, by wa 
of innuendo, fay, meaning © his barn full of corn; be- 
cauſe, that is net an explanation of what was faid before, 
but an addition to it. But if in the introduction it had 
been averred, that the defendant had a barn full of corn, 
and that in a diſcourſe about the barn, the derendant had 
ſpoken the words charged in the libel of the plaintiff; an 
innuendo of its being the barn full of corn would have 
been good: For by coupling the innuendo in the libel 
with the introductory averment, „his barn full of corn,” 
it would have made it compleat. 

And I conceive, that'this kind of — matter may 
be jntroduced upon the record, either by direct aver nent, 
or by recitals, or by general inference; and that ſuch in- 
troductory matters and explanatory innuendos ſo made to 
2ppear upon the reeord, do all amount to ſufficient aver- 
ments. | | 

An innuendo is an averment, that ſuch à one, means 
ſuch a particular perſon ; or, that ſuch + thing, means 
ſuch a particular thing : And when coupled with the in- 
troductory matter, it is an averment of the whole con- 
need propoſition, by which rhe cognizance of the charge 
will be ſubmitted to the jury, and the crime appear to the 
court. < 

The libel in the preſent caſe ſays, © That the ſubſerip- 
tion propoſed to be entered into, was for the relief of 
te the widows, orphans, and aged parents of our belov- 
„ ed American ſubjects; who, faithful to the character of 
* Engliſhmen, and preferring death to ſlavery, were for 
that reaſon only inhumanly murdered by the King's 


troops.“ It is not neceſſary to conſider, whether his libel 
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comes within the defeription of a libel, which conſti- 1777. 
tutes a crime of itſelf, without any aſſiſtance of other 
circumſtances; or what our opinions upon that queſtion Rex 
might be ; becauſe, we are all of opinion, that there is — 
p 25 a f ORNE, 
ſulficient matter expreſſed with ſufficient certainty, to 
conſtitute the crime. 
But, two queſtions have been made upon the intro- 
ductory part of the information: Firſt, Whether, the 
interior {ubſequent matter, being introduced by the 
words, „Of and concerning his Majeſty's government, 
„and the employment of his troops,” theſe words 
amount to a ſufficient averment to put it legally upon the 
record? And ſecondly, Whether, admitting it to be le- 
rally put upon the record, the ſenſe of it muſt be under- 
ſtood to be a libel upon his Majeſty's government? 
And firſt, Whether it is legally put upon the, re- 
« cord in point of form ?”—lt is put upon the record by 
theſe words: — “ That the defendant wrote and pub- 
e liſhed ſuch a libel, of and concerning his Majeſty's go- 
© vernment and the employment of his troops.” This 
is an averment; for the fact is, © that He wrote and 
“ publiſhed the libel;“ and the circumſtance connect- 
ed with the fact, and which therefore makes a part of it 
is, that He wrote and publiſhed the paper or libel, of 
* and concerning his Majeſty's government and the em- 
* phyment of his troops,” If the jury, upon the defence 
ſet up, had found, that the libel was not publiſhed rela- 
tive to the King's government, or the employment of 
his troops; the information was not proved: for it con- 
tains an entire propoſition. And if it had appeared, that 
the paper related to a vluntary act of the troops only, 
and not to an employment of them by government, the 
information would be falſe: Becauſe the proſecutor 
would have failed in the proof of the propoſition, that . 
it was written, Of ard concerning the King's government 1 
« and the employment of his troops.” DE 
This is no new doctrine : The caſes cited at the bar | a 
ſhew ic. In Tuobin's caſe®, one part of the libel was » State Trials, ; 
this; « The miſmanagements of the navy, have been ». 5. 5%. 
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* a greater tax upon the merchants, than the duties 

* raiſed by government.” It might have been faid 

there, Mat navy x Whoſe navy ? was it the navy of 4 

England, or did it mean only the merchant Hips? The Y 

\nformation charged, that the defendant had written a ; 
ſcandalous and ſeditious libel; tn which the information 9 


ſtated in the introlluctory part, Of and concerning the 
* £:5a/ navy of this kingdom and the government of the 
e os & ſaid 
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4 ſaid navy, it is written fo and fo.” When the infor. 
mation came, in ſtating the libel, to the word « navy,” 
by an innuendo, it explains it thus: „ meaning the royal 
„ navy of this kingdom ;” which, being coupled with 
the avernment in the introductory part of it, made the 
ſenſe and the charge compleat.— Again, in another part 
of the ſame information for another libel, one part of 
the libel was thus : There is another plot againſt you:“ 
and afterwards, it is a plot preparatory to your trial,” 
What trial? The introductory part of the information 
charged, that this libel was written, Of and concern. 
ig the defendant, and a proſecution to be had againſt 
* dim for divers ſeditious libels by him, before that 
“time, compoſed and publiſhed,” The information 
afterwards explains * you” thus; meaning “ the de- 
* fendant.“ Thzs, connected with the averment in the 
introductory part, was a ſuſhcient explanation of the 
charge. The defendant was found guilty of the ſeveral 
libels in the information. He moved in arreſt of judg- 
ment; but not upon the ground of the in/ufficrency of the 
averments: for it was ſufficiently underſtood, that, Of 
« and concerning the royal navy, c;“ was good with- 
out any other additional averments. In the caſe of Rex 
verſus Matt heros,“ which was an indictment upon ſtat. 
6. Ann. c. 7. the words of the libel were theſe ; From 
© the ſolemnity of the Chevalier's birth, and if heredi- 
« tary right be any recommendation, he has that to plead 
„in his favour,” It was there ſaid, Pat Chevalier! 
Who is he? What recommendation? And to what 
thing ?—In the introductory part, the information charg- 
ed the libel to have been written, „Of and concerning 
ce the Pretender,” and“ Of and concerning his right 


* to the crown of Great Britain.” And it was held, 


that the innuendos in the body of the libel, explaining 
the words Chevalier, &c.” to mean-the Pretender and 
his hereditary right to thi crown of Great Britain, when 
connected with the averments in the introductory part, 
of its being written, © Of and concerning the Preten- 
der and his right to the crown of Great Britain, were 
a ſuſiicient explanation to make good the charge. 

In the caſe ef Rex verſus Aldertont, the libel there 
was an advertiſement, reciting certain orders made for 
collecting money on account of the diſtemper amonglt 
the horned cattle, advertiſed by the clerk of, the peac® 
for the county of Suffzlh ; and it charged, that by thele 


orders the money coliected had been improperly applied. 


The information charged this to be a libel an the jul- 


tices of eit. In the body of the libel, it was n 
ſaid, 
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ſaid, ** by order of 7he igſtices, nor did the information in 
the introductory part ſay, that it was a libel © of and 
« concerning the juſtices of Suffolk,” But when the in- 
formation came to ſtate any of the orders in the adver- 
tiſement, it added this innuendo; meaning An order 
« of the juſtices of peace for the county of Suffolk.” 
But theſe innuendos could not ſupply the want of an 
arerment in the introductory part, of its being written 
of and concerning the juſtices; becauſe they were not 
explanatory of, but in addition to, the former matter ; 
and the court were of opinion, that the information 
having omitted the words, Of and concerning the juſti- 
« ces? in the introductory part, ſuch omiſſion was fatal: 
And judgment was accordingly arreſted. 


From theſe caſes it is clear, that the words “ Of 


© and concerning” are a ſufficient introduction of the 
new matter. And therefore in the preſent caſe, it is, in 
point of form, a ſuſficient averment upon the record, 
that the paper was written © Of and concerning the 
« King's government.“ | 

But /econdly, it has been argued upon the further 
charge reſpeCting the troops, that it does not import that 
theſe troops were ſo employed by act of government. 
And therefore, though it ſhould be held to have been 
written, Of and concerning the King's government,” yet 
© it does mt appear to be fo, relative to the act of the 
© troops. It has been further argued, that in giving 
their opinion upon this point, “ The judges can take no 
„knowledge of any thing that is faid or written, but 
* what they can collect from the record ;” and likewiſe, 
© That every accuſation taken from the record muſt be 
ee plain and clear; and is not to be {trained by any 
« forced meaning or conſtruction.” But, as the crime 
of a libel conſiſts, in conveying and impreſſing injurious 
refleAions upon the minds of the ſubject; if the writ- 
ing is ſo. underſtood, by all who read it, the znjury 7s 


dine by the publication of theſe injurious reflections, be- 


ſere the matter comes to the jury and to the court. And 
if courts of juſtice were bound by law, to ſtudy for any 
one poſſible or ſuppoſable caſe or ſenſe, in which the 
words uſed might be innocent, ſuch a ſingularity of un- 
derſtanding might ſcreen an offender from puniſhment ; 
but it could not recall the words, or remedy the injury. 
It would be ſtrange to ſay, and more ſo to give out as 
the law of the land, that a man may be allowed to de- 
fame in one ſenſe, and to deſend himſelf by another, 
Such a doctrine would indeed be pregnant with the i- 
ma ſubtilitas, which my Lord Cote ſo juſtly reprobates. 

| | The 
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The true rule to go by, is laid down by my Lord King 
in the caſe of Rex verſus atthews*, which is this: 
«© That the court and jury muſt underſtand the record as the 
© reſt of mankind do.” | 3 | 

J his being the rule, and the accuſation ſuch as I have 
before ſtated, it remains to be ſeen only, what the words 
in the preſent caſe are. They are theſe, © That the de- 
e fendaat, of and concerning the King's government and 
ce the employment of his troops, faid, * that innocent 
e ſubjects bad-been inhumanly murdered by the King's 
de troops, only for preferring death to ſlavery,” Do theſe 
words import in their natural and obvious ſenſe, that the 
King's troops were employed by the act of government, 
inhumanly to murder the King's innocent ſubjeRs ?—— 
There can be no doubt but that the King's government 
comprehends all the executive power of the ſtate, both 
civil and military. That he employs all the national force, 
and that his troops are the inſtruments with which part 
of the executive government is to be carried on. The 
introductory part of this information charges, that the 
ſubject of the writing, in the preſent cafe. was, „The 
&* troops, and the King's troops, and the buſineſs they 
& had done.” 4 2 

It has been truly ſaid, that the King's troops may, 
like ether men, act as individuals: But they can be en- 

played as troops by the act of government only. If the 
averment therefore amounts to this, that, in the diſ- 


courſe which was held, the words were ſaid “ of and 


« concerning the King's government; the natural import 
of them, without any forced or ſtrained meaning, ap- 
pears, to us to be this; I am ſpeaking of the King's ad- 
miniſtration of his government relative to his troop, and 
I fay, „that our fellow ſubjeQs, faithful to the charac- 
« ter of Engliſhmen, and preferring death to fixvery, were 
« for that reaſon only inhumanly murdered by the King's 
« order; or the orders, of his officers.” - The motive 
imputed tends to aggravate the inhumanity of the act, and 
conſequently, of the imputacion ittelf ; Becauſe it arraigns 
the goverament of a breach of public truſt, in employing 
the means of the defence of the ſubject, in the deſtrue- 
tion of the lives of thoſe who are faithful and innocent. 
As to any other circamitances not ſtated in the infor- 
mation; if thoſe which are ſtated, do of themſelves con- 
Kitute an offence, the reſt ſuppoſed by the defendant, 
whether true or falſe, would have been only matter of 
aggravation, and not any inꝑredient effentia] to the con- 
ſtitution of the crime, and therefore not neceſſary to be 
averred by the reco: d. h 
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Upon the whole of the oaſe therefore, wo 200 unank. 1777. 


mouſly of opinion, that the record contains All fudt?ꝛy 
and circumſtances neceſſary to watrant the concluſion Rn 
«of the juty. And that it likewiſe contains, all facts wok 
and circumſtances neceffary for the information of t 
« court to give their judgment upon the occaſion.” | 
Whereupon it was ordered and adjudged, that the 
judgment, given in the court of Ning Bench for the 
King, be affirmed, and the record remitted, &c. 2 


rr ²˙·1w- 
N ejectment for lands in Clouceflerſbire, upon not 1rd Monfield 
guilty pleaded, the jury found a ſpeciat verdict ſtating was abſent, 
in ſubſtance as follows:? baving given 
That Sir Robert Athyns the elder was on the 8th . 
June, 1699, Filed in fe of the premiſes in queſtion, and l 
ing fo feiſed, an the fzth of June, 1699, made and 
executed three feverzt indentures: By one of which 
(called the Aer 'dezd) dated the fzth of June, 1699, 
made het ween Sir Edward Atkins, Sir Roþert Athyns ( 15 
of Sir Edward Attyns,) and Dame Mary his Wife, of- 
the one part, and Sir Edward Carteret md Fohn Toter: 
gent. of rhe other part; it wes ʒoitneſed that in con- 
ſderation of Dame Mary releaſing a former jointure and 
of a new provigjon to be made for her, Sir Robert cove- 
nanted, that he, Sir Edward, and Dame 7/4 y would, 
before the end of Mjchaelmas Term then next enſuing; 
levy a fine of the premiſes, to the uſe of Sir Robert for 
life, remainder to the uſe of Dame Mary for life for 
her jointure, remainder to Sir Robert Ahne, fon of Sir 
Robert Atkyns in rail male, remainder to the right heirs 


of Sir Robert Athyns the father, for ever. + 

The other two deeds were a leafe and feſeaſe, gated 
the 11th and 12th of June, 169g, reſpectively. By the 
releaſe (called the greater deed made between Sir . 
Atkyns, Sir R. Athyns the father, and Dame Mary his 
wife, Philiþ Sheppard, Eſq; Sir Clement Farnham, and 
Edward Attyns, of the Pf part; Sir 'Grorge Carteret, 
dir Edward Carteret," John Lowe, Lord Hinchinbrooke, 


| Sir Philip Carteret, and Edward Swift, Eſq; of the fe- 


cond part; Sir Ribert Attyns the ſon, and Lovis Car- = 

|; , » * N 1 12 «, if" £74. * 

teret, daughter of Sit George. Carteret of the third part; : 

it was wit need, that in contideration of a marriage then 4 

tofore had between Sir Robert Ath;ar the father and : 3 
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Dame Mary his wife, and alſo of a. marriage ſhortly to 


be had between Sir Robert Atityns the ſon and the ſaid 


Levis Carteret, and in conſideration. of 6,500]. the mar- 
riage portion of the ſaid Lovis Carieret, and for a pro- 
viſion. for Dame Mary, the wife of Sir Robert Athyns 
the father, in the nature of a jointure, and alſo for the 
jointure of the ſaid Lovis, Sir Edward Atiynt, and Sir 


Robert the, father, releaſed the premiſes in queſtion to 


Sir Edward Carteret and John Lows, to the uſes of the 
leſſer deed ; with a proviſo, that Sir Robert Atkyns the 
father, Sir Robert - thyns the fon, and Lovis Carteret re- 
ſpectively, , when in poſſeſſion of. the . freehold, might 
make leaſes for three lives or 21 years, reſerving the 


uſual rents; with a. further proviſo, that Sir Robert At- 
15 955 the father might appoint the manor of Lower Sell, 


pper Swell, and Stow in the Would, as a jointure for 


any future. tui; with a like power to Sir Robert the 
bon in reſpect of the lands ſettled in jointure upon 
| Lowis Carteret =, And Sir Robert the father covenanted to 


levy. a fine before the end of the next Michaelmas Term 
to the uſes before mentioned. That in Trinity Term, 
669, a ſine was levied of the premiſes in queſtion.— 
That on the th of, July, 1669, Sir Robert the ſon 
married Lovis Canteret.— l hat Dame Mary died on the 
2d. March, 1680. That afterwards Sir Robert Athyns 
the father, on the.26th April, 1681, in conſideration of 
2 marriage then intended to be had between him and 
Mrs. nn Dacres, by indenture of that date, made be- 

een himſelf of the ane part, and! Sir Robert Dacres, 
John Dacres,; and. 4nn Dacres of the other part, aſſignel 
the premiſes in queſtion: in purſuance, of bir power to 
Ann, Dacres ſor life for her jointure ;; and married her 
on the 28th of, April, . x684.—That by indenture of the 
27th of April, 1681, between Ann Dacres of the firlt 
part, Sir Robert Athyns. the father, of the ſecond part, 
and Sir Edward Atkyns, reciting: the indenture of 26th 
April, 1684, and the aſſignment of the, premiſes there- 
in mentioned, but... that wevertheleſs: it au. agreed 
that only part of the ſaid premiſes. was to be ſettled 
on the ſaid Ann for her. jointure, and the other part 
was to be. reconveyed, it was witneſſed and declared, 
that the ſaid other part ſhould be, and was reconveyed 
to ſuch. uſes as Sir Robert 4thyns ſhould appoint. —— 
Ou the 27th of May, 1708, Sir Robert Athyns the 
father made his will, and thereby deviſed the rever- 
fion off. the, premiſes, aſter the eſtate tail created b) 


the deed of the 12th of June, 1669, to John Tracy (taking 


the name of Attynt) in tail, and if he died without iſſue, 


then. to Ferdinando Tracy the next younger . 5 
| : 7% 
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John Tragy in tail, and ſo on to other younger ſons, wien 1777. 
an ultimate reverſion to Richard Attyns, elder ſor of Sir ——— 
Edward Atkyns;, and on the gth of February, 1709, died Dor 
ſeiſed of the premiſes in queſtion; Whereupori Dame An, Mon 


7 


his wide d, entrred dh the fame, claimins them for het 
jointure, and wag in p4/e/ſon, thereof. That by" Itiden- 


Tyre 18th May, 1710, Sir Richard Hihi affigned the 


ſeveral terms in the deed of the 12th June, 1699, to Jo- 


Jeb Malter, in truſt for Sir Robert Aityns the fon and 


the heirs male of his body by Dame Lodis bis wife —That 
Dame 41 being tn offetog of the premiſes, in Trinity 

erm, 9 Ann. 1) 10, an 6jeinerit was brought againſt 
her on the demiſes of Sir Robert Atkyns.the ſon, and 7. 
{ih Walker, when a general verdict was found for the 
plaintiff, and ce entered up for Philip That 
Sir Robert the ſon, in purſuance of the ſaid udgment, 
entered into and vgs in poſſeſſion of the premiſes. That 
Philips on the ft Fattuary, 170 ſurrendered the two 


terms mentioned in the declaration in ejegment to be 


demiſed* to Him, to Sir Robert Alhhis the ſon, then in 
boſelan. — That on the 17th January, 1713, Sit Robert 
Alkyns the ſon being {7 in poſſaſſion, and. during the: life= 
time of Dame Ann the widow; ade feoffment of the 
premiſes to James Earle in ſee, which FeoRmehr was de- 
clared to be, for docking, barring, and deflriyihg ALL B82 
TaTES TAIL, uſes, reverfions i e the pres 
miſes; and for veſting the ee in 8 ir Robert the fon; i Hold 
to Earle, t6 this intent and pur poſe thar he might become 
perfect tenatit of the freetiold in order to ſuffer a rccobe- 
ty : The ule of the ſaid recovery to be to Sir R. A. tlie ſong 
in fee, —That Jivery of ſci/in Was, on the 20ff Jahr., 17 10; 
given to Earle, e eee on the judenture 
of 17th Jathary, 112: In, ilary I &fin. th Z#, 15 107 
a recovery was accordigptly ſuffered, Sir R. I the n ane 
Lovis his, wite eie vöüchees.IThat on the gtH of M- 
benber, 1711, Sir R, A. the ſon, died without iſſüs.— 
hat in lan Term, 10 Ain, ah ee cent was brought 
againſt Robert Athyns, Eſq; heir ar law of Sir R. A. the 
father, and of Sir R. A. the ſort, on the feveral'dernifes 
of Dame Vin and %% as Dacres; and. ig Eaſter Term, 
1742, a general verdict, was given for the plaintiff on both 
demiſes; and judgment entered up. That immediately 
after, Bame Ana entered upon the premiſes, and conti- 
nued in poſſeſſion thereof till oth October, ty, when the' 
died, —That Robert .: {byns, "Efq;. tl 


F 


len entered, ind was 


poſſeſſed tilt the 16th of March, 1765, when be diet 
without iſſue male, leaving Aun the wife of Thens/ 
| Y 4” Herde, 


"Das 
verſus 


Mon px. 


imei every, 5 on 3 in tail male; Ot, demeter to 
all and every His Grace and daughtefs in tail male, re- 
verſion in Te: to. bimſelk.— That Eliacbeth, the wife of 
155 faid' Robert rm, dieg on the 8th of October, 1 3. 


Nn er Term, 2 Geo. 2. 1729, Edmund Cham- 
hk apne. . r his wife Te fine of a moiety 
of-the premiſes in queſtion: And in Eater Term, 24 
\ 2. 1752, Thomas Horde and his Wife levied a fine 
of 25 other moicty.— That Ferdinand Tracy, the third 
ion, of 2 Tracy of Stanway, died on the 3d of May, 
Beg un FT, age, and without iſſue male: Villiam the 
fixth ſon, ' 15th May, 1729, without iſſue _ 
Anthony t pF ar ſon died on the 29th of Na 
That. Robert the eldeſt fon died on the 28th of 0 Fl 
her 4767, without Mlue male, in the life time of John 
I e 8 1 fort, hereby the ſaid Fobn became heir 
s father. That'on the 24th of 9 1770. Thomas 
we ſt, ſon died. without iſſue male, he being at the 
'of. Kobert, the on only yaung er ſon of his father. 
That on the a of, Tub, I aun died without iſſue 
male. Richard Athyns nephew of Sir Robert At 
Eyas the that ad. 1255 under his will, died in De- 
gember, WL 125 Tai ng. Edwayd. Kiniſey Mthyns his heir at 
155 Wh e be. 15 22d 09.9 2 . , P. 765, g- 
war 7 t the aint » Dis heit at 
Kn. on os Puke 25 Eaton MNlyns, the leſſor 
ol the CEA, after-the death of Thomas the fifth ſon, 
28 on the premiles in the ſecond. count, and was 
ech; and being ia 'Teiſed, Yang the demiſe to the 
aihtiff of the 2d of F als 70. They then find his 
ener on th Mp wen In he. fourth, Tag on, the rith 


ed 155 a Ow Fe 10 
775 ale was argued. Ws FR in laſt term, by Mr 
Bal for the plaintiff, and Mr, Kenyon for thie defen- 


nts. And again in this term, by Mr. Beareroft for 


int 
Ne was, ablent, hating given his opinion on 


e in the Year 275. 75 
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* 


. Mr. Benner the plaintiff, 
gued 248 10 


llows: The ſingle queſtion for the court to 


determine is, Whether in the recovery ſuftered in Hilary 


1710, there was a good tenant to the precipe? I am o 
contend there was nat: And I ſhall conſider the effect of 
this recovery upon two grounds. Iſt. On the judgment 
in ejectment, and the poſſeſſion under it. adly. Upon 
the feoffment. int, Sir Robert Attynt gained nothing 
but a mere poſſeſſion. under the ejectment, without any 

al to. recaver the term 


Robent was a af ;/or under the gjeftment, and gained an 
immediate freebold to himſelf. But nothing mort of an 


actual oufter could give him the freehold. For the true 


after ſtating the facts, ar- 
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' original leſſor did no act upon the land, but he made 4 


will and deviſed it: And the court adjudged the deviſe 
good; in as much as it was a ftrong mrimation that he 
did not elect to admit himſelf diſſeiſed, but the contrary.” 
Fhe caſe of Sir Ambroſe Cane, cited in Ce. Car. 303. 
is the ſame purport. - There was à liter cafe, et- 
calf, ex dim. Kynaſton;''vi'Payry, MSS. in Scace, Mich. 
17430 > Tenant in tail of lands, leafed by his father 
to à ſecond ſon for hyes under à power, upon his fa- 
ther's: death received the rent from the occupier as own- 
erg s if no fuch- leaſe hiad been made. Fe ſuffered 
a common recovery: And it was holden,” that this wis 
only diſſeiſin of the freehold at #751, and therefore, 
there was no good tenant to the prœrcipr. That caſe 
was preciſely the ſame as the preſent z except that this 
is rather ſtronger, Here Lady Anm could not even have 
elected to malte it a diſſeiſin; beeguſe the entry and 
poſſeſſion under the eje&tment were not 71ju/{3r ot fine ju. 
dicia, which che wit of novel diſihn always fuppoſcs. 
Neither could the have entered Becauſe * after à jude- 
ment in ejettment obtained againſt her; the court would 
not have ſuffered her to get peſſeſſion "unleſs" by. ſome 
other ſuit. If ſhe could have elected to make it a dil: 
ſeiſm, as far as ſhe could, the did: For ſhe brought zn - 
other ejectment, recovexed poſſeſſion, and continued in 
poſſeſſion. till her death. Therefore; ſuppofing either the 
judgment in gettment,”'or the feoffment to be à diſſeiſin, 
it. was entirely done by the ſubſequent poſſeſſion of ante 
Anne. Sir Rabext ſtands more im the Hghr of tenant h) 
i ferance, than in that of a di ſſeiſſar 2 Becauſe his po, 
Mom was. by && of lau: and in Cote Eittleton 271. 2 
diverſity is taken, & Where one cometk te a particular 
S eſtate in lands by act of the party, and hy act of law: 
Wich is tlie caſe of tenant by fufferance, ' who cometh 
to the poſſeſſion lawfully and then holdeth over.— Sit 
Robert entered by right in conſequence of the judgment 
in jectment: But he aſterwards held Ger by wrong; 
becauſe: the freehold was in another perſaq . 

Further, diſſeiſin is a fuss, and therefore ought to 
have been found. Whereas, the verdict only finds 
that Rabert entered into poſteſſion in purſuance of the 


Judgment in ejectment; and does not ſay Lady Anm was 


buſted. Coniequently, as it is not found, the court will 
-not-prefume. it , eee, bn 9: 
. 20ly, 1 am ta conſider the cet of the feiert to 


* 


Harle. It is clearly a feoffment in erm not in 
e 


ſubſtance :: Therefore it cannot habe the R of 1 


-iz5Ament to a third: perſon for his own benefit. "Tt 
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was. merely fictitious, for the benefit of Sir Robert, who - 


continued in poſſeffion during the whole time. That cir- 
cumſtance alone is ſufficient to make it void; and ſo it 
was determined in White v. Bacon. Sauil. 126. Earle 
never took the profits, nor was ever in poſſeſſion: The 
teoffment was part of the family conveyance. If the 
perſons making it had no power to convey, it. could give 
no intereſt beyond what they ban had,, If it were 
held to go further, it would eſtabliſſi a precedent for every 
tenant in tail, in remainder, with the concurrence of te- 
nant for years only, to ſuffer a recovery againſt the con- 
ſent of tenant for life, and ſo deſtroy half the, fam. ſy ſet- 
tlements in the kingdom.” It would at the ſame time ef- 
fectually deſtroy the eſtabliſhed doctrine of recoveries, 
which makes the intervention of the tenant for life in 
poſſeſhon indiſpenſably neceſſary. —Beſides, this feoffment 
was ſecret and covinous:: Therefore void within the doc- 
trine of Fermor's caſe, 3 Co. 77. and . Kin. 357. B. 
That in all caſes where a man hath a rightful ad. jut 

cauſe of action, yet if he of covin and conſent do raiſe 
« up a tenant by wrong againſt -whom be may recover, 
the covin doth ſuffocate the fight, ſo as the recovery, 
ve though it be upon a good title, ſhall not bind or re- 
* ſtore the demandant to his fight.” PFitæberberi's caſe 


| $ Co. 79. 5. S. P. This latter caſe is exactly in point, 
0 
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| Altes to the 


Mr. Faber contra, for the defendant. On the former 
diſcuffion of 1 caſe, great ſtreſs was laid upon the pri- 
ority £ aud eriority ö the two deeds ; but 1 ſhall con- 
fine my 7 to the operation of: the feoffment | by 
Sir Robert; and T admit, that. if a A feoffment could have 
nd effect brcante the rty to whom it was inade did not 
enter under it, and Loh e the profits, there would be 
5 end of the Hoon But the authoring in the books 
ak A very different ati nage: it th ey did not, every 
170 iy ſettle ient would be be void. S0, if the non privit 
J Parties wee to make it void, | there would be an en 
. e fot. 1 then it would be void as to all the 
ger men and reverli oners,—lt i 18 ; ſaid, , @yJerfen u is a 
fag. I ay it ls. 2 con nellen of law frem fats; and tt e great 
5 here, is t e ok the feoffinent i in 1710.— 
ie Wer of jpinturing is ro bat” vice to be conficered 
95 well cus d.; t berefore he queſtion. is, Whether 
000 in the Way © dir Robert ib 1s —'The 
offthent were to difafHrin | the tüle of Lady 
E mn; aid 15 5 Was o colluſion between the parties. It 
15 faid Sir Robert: b got into poſſelon by miſtake. If a 
Party gains a fee by right of, by wrong it is ſufficjent fo 
IVE hi Pi 2 power taking A 1 i} the Præcipe. If 
121 ert entered with a 7itle, it, "was as tenant in tail, 
e verdict ſuppoſes bim to be ſs, It without tith, 
i 55 . e-entered of. *. in or at leaſt obtained ſuch 
on, as Ro) tiled um to FINE the terms 'of the 


os + od AS'@ 1 ſor 9 7 555 15 15 of ing 
Whol f to : 2 NL I die A. and to advance his re- 
fy Hi 165 45 admit e are ſeveral caſes to 3 
d w hich 17 to chat effect; but none of them a 
a 1185 ment, except, that of. Metcalf, 
ex dim. un 515 verſ us Parry. 455 


LE, that caſe Will 225 it fer out A; 155 1 125 


on . 11 5 wa 50 3 17 cy was © hell bad; 
v 


But it was de ore Ahe at. 14 G 
75 that caſe apply here! There the te nant to the pre- 


eue of it; but if the party had dude; it by feoffment, : 
| | "9" 
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would have been good. A leaſe and releaſe, bargain 
and fale, or covenant to Rand ſeiſed were innocent for 
the purpoſe ; and by them he could-not give what he had 
not: but the maxim © wemes dat, Cc.“ does not apply 
to the caſe of a febffment. He referred to the general 
caſes relied upon by Mr. Nuotoler, in 1757, and cited 
Popbam. 3. Li ſe. 99. Hunt verſus Burn, 1 Salk 
339. Smith verſus Fprieſcue, 13 Vin. Al. 413. In 3 
Th 562, Lord Hardwicke, talking of the diſtinction 
between 4 feoffment and other conveyanees, ſays, * if 
the defendant had a mind to get an eftate by wrozg, 
he ſhould have made a fooffment with livery, “ which 
« would have been a diſſeiſin; and then a fine levied 


i afterwards; and five years non- claim, would Have been 


« a bar,” In 3 Att. 339, Lord Hardwicke ſays in ef- 
ſect the ſame thingy that: à bare entry with feoffment 
« by livery will gain a ſeiſin.“ And 2 Vex. 481. is to 
the ſame effect as 3 Art. 339. Theſe cafes alone ſhew, 
it is the law of the land; All other conveyanees are 
nothing to the purpoſt. Therefore Earle * eſtate 
of freehold at the time of the retouery; and if he had, the 
recovery: was good. - With reſpect to the great inconve- 
nience that ha been mentioned, and the charge of col- 
lufion, the beſt anſwer to them is, by aſking, why other 
inconvenieacies' and wrongs whien exiſt remain unre- 
medied? Why does collateral warranty deſcending, bar, 
without any afſetsdeſconding with it? Becauſe fuch is the 
lex ſcripta. Why does the law protect 4 more remote 
eſtate, when it does not protect a nearer ? Why may 
iſſue be barred ? Why was the ſtat. Hen. 8. concerning 


tines with proclamatibns made} oo 0D 
It is ſaid that Sir Robert entered as tenant by . r 
do not think it; nor as tenatit in any tuay; fo 
as tenant, there muſt be a privity in the caſe; but there 
was no privity between Sir Robert and Lady Aun. Diſ- 
ſeiſins mak a conſiderable head of the law in this coun- 
try, at leaſt, teclinical diſſtiſins- If there is a technical 
diſſeiſin in point of law, I hope the court will decide 
„pon it, and adjudge that the recovery in this is effec- 
that, n Zubin VISSER TO LT. 
Mr. Buller in reply. It is admitted that no perſon can 
fuffer à recovery without the concurrence of tenant for 
life. - In the prefent caſe, the recovery is not only wirhont 
the concorrence, but aguinſt the expreſs inclination of te- 
nant for life; therefore, clearly bad. It is like wiſe ad- 
mitted, that if diſſeiſin is a fact, it ought to have been 
found,” But it is ſaid, diſſeiſin is t a bare fact, but a 
1 concluſion 
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r- to enter. 
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"concluſion of jaw from facts found. But the law ſays, . 
6 make a diſſeiſin, there muſt be an actual ufer. N th 
And here no ſuch fact is found by the verdict. Then ed 
though there Was no colluſion between Sir Robert and 
Dame „un, (and I never contended there was) yet then Athy 
was collution between Sir Robert aud Earle. Again, it 
is. laid, Sir Robert was tenant in tail. Was he tenant in mai 
tail in pollefſion, ? ? If he was not, he did not ſtand in a ſ:- 
tuafion” to enable him to ſuffer a recovery. The fact ñ 
Tat he was tenant in-tail in remainder only, and a tenant « ] 
for life ſtanding out againſt him. As tothe doctrine laid e 
doya i in 1 Salt. 339 and the otber cafes cited to the fame «« 
point, 25 are diſtinguihable from the preſent. For «..; 
none of rhem ſpeak of private feoffaients, where-the poſ-· , 
ſeſſion is not changed; hut of public aotorigus feoffments il «. + 
With livery, upon the;land ::;whoreas:ahe: preſent. is the 0 
caſe of a feoffee. 'Therefarg, there ought! to be judgment «| 
tor the plaintiff, -'« r ot * 
i. hers. being ſo- 3 print adore this: fubjet 189 
ready,. 1 have omitted the ſecond argument. After the 
Sougſel had finiſhed,..Mr, Juſtice Afion faid the caſe was «« 
treated in a moſt abie and maſterly manner in the re-. 


$ « Burr, Rep. ports of Sir James Burrow + That the court had looked or 


of a reverſion in fee, aſter a limitation of an eſtate in tail 
male, determined in the year 1711, upon the death of vir 
Robert Athyns the younger, without iſſue male. The de- 


aligree are ſupported by the facts found. The great queſ- 
don ot the record is, * Whether a common reca- 


Into all the caſes there cited; and would now. reconſider th 
them together with the arguments urged at the bar, and {ia 
would give their opinions in the term. That the judg- MM th 
ment in 1 Bur. 60. was a very great authority; but the lit 
court was now 0 nee re N 0 
„hint een —— 7 "Cure adv. LON 40 
Afterwards, on 6 Nes Mr. juſtiee Afton dalivend v 
the opinion of himſelf, Mr. Juſtice Milles, and Mr. MW ir 
Juſtice Aſhhurſt, (Lord Ae continuing abſent ) Wl „ 
the following effect : ©; FL WAIVE 1 
Wie have carefully emu all the caſes cited in the W «© 
arguments at the bar and the reports; which, together WM 1] 
with the facts of the caſe, I (hall Rate in the order in ti 
which they apply, that they may be the better underſtood. 
Upon this record, the leſſor of the plaintiff's title ariſes, 
under the will of Sir Robert Atkyns the elder, as deviſe 


fendant's claim is as lineal deſcendant, and heir at law, 
of Sir Robert Attyns the elder; and the lineage and pe- 


oy ver, 


„ *© yr 
ſtr,” 
[ hen, 
t and 
there 
in, It 
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very, ſuffered in the year 1710, by Sir Robert Atiyns 
the younger; is a good recovery?” If it is, it has bar- 
ted the leſſor of the plaintiff's right. But that depends 
upon theſe circumſtances: Firit, Whether Sir Robert 
ftkyns the younger was, at the time of the recovery ſuf- 
fered,: tenant in tail in poſſeſſion, or tenant in tail in re- 
mainder: and 2dly, if he was tenant in tail in remainder 
only, whether there was a good tenant to the præcipęgs 

As to the firſt queſtion, it has been inſiſted, That 
% Dame Atkyns, ſecond. wiſe of Sir Robert Atiyns the 
« elder, had an eſtate for life under the deed of the 26th 
% Hpril, 1681, purſuant to a, power contained in the 
great deed of the 12th June, 1650, and that pe did 
% net join in any conveyance of the freehold, ſo that 
there was no good, tenant to the præcipe. In anſwer 
to this it has been ſaid, & That ſhe had no eſtate for life; ; 
for that the. deed called the little deed, bearing date 
% likewiſe on the lath June, 1669, was executed after 
«the great deed of the fame date, and that therein no 
« mention is made of ſuch power: And that the power 
given to Sir Robert Atkyns the father, in the greater 


« deed was extinguiſhed by a fine in 1669.“ The pri- 
ority of theſe deeds. of the ſame date not being found, 


the court muſt judge of that priority from all the cireum- 


ſtances of the caſe; the nature of the tranſaction, and 
the internal evidence of the inſtruments themſelves. The 


little deed. is declared to be made, In conſideration of 
% Dame Mary releaſing and aeguitting a former jointure, 
« and for the purpoſe of making a new proviſion for her 
% according to the covenants ſpecified- in that deed.“ 


What that former jointure was, dogs not appear - but the 
intention of the parties in this dead is manifeſt, that it 


was in order to facilitate the new, family ſettlement. By 


Dame Mary's having thus releaſed and acquitted. her for- 


mer jointorc, theſe lands were liable to the ſettlement 


that was to be made by the great deed, upon conſidera- 


tion of the new marriage there ſpeciied. The great deed 
makes no, recital of this releaſe ud acquittal by - Dame 


Mary; but it executes the covenant. of the new jainture 


to be made to her: that is, by ſettling the very ſame 
premiſes on her as were ſettled by the little deed. It was 


therefore plainly a tranſaction of convenience and ac- 


commodation between the parties for their mutual benefit. 
And it would be harſh indeed, to conftrue the little deed 


as made ſubſequent to the great deed, when the great 
, deed carries the proviſions of the Jeſs into execution. 


But by the contrary conſtruction þ5th deeds have their 
| 0 . effect; 
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1777 effect; and a conſtrutction of that ſort ought to take place 7 
tmn all cales; for the intent could never be, uno flatu, to 

Dox create a — by one deed, and to. deſtroy it by the f 

verſun Sther. The fine levied compriſes all the premiſes in the | 

__—_— greater deed. They are partes ejuſaem negotii, diſtinly 

executed, and moſt probably for the convenience of the 

jointreſs Dame Mary; for the had the cuſtody: of one; 

and whert the died, it was placed among the family writ- D 

ings. In addition to this, the ſubſequent acts done by | 

Sir Robert the father; ſtrongly prove that he. conſidered 

tlie powers us ſubftin eg 15 | 

We ate therefore of opinion, that the lirrle deed muſt ; 

de conſtrued to have been f executed ; that the power 

of jointuring under the great deed did ſubſiſt, and was a 


well executed ;" and that Dame Aune had an eftate for life 
in che preuriſes uridet the deed in 1681: And it is found 
by the verdict, that the entered and was in poſſeſſion. If 
Mere was an eſtate fer lift in Dame Anm, Sir Nobert At- 
$yns the youiiger could only he tenant in tail in remainder, 
 ExpeCtant upon the determination: of her eftate'for life. 
The next queſtion is, Whether there was à good 
tetrant to the — The facts relative to this parti- 
eulur are, That Sir Robert Atkyns the younger, in pur- 
e fuance ef a jadgment in ejectment brought againſt 
ac. Dame Anne Athyns,” and the tenant in poſſeſſion of the 
„ premiſes, Tyin. . i, . Phillips, upon the 
ſevvrul demiſes of the ſaid Sir Naberr and Foſeph Walker, 
L entered upon thoſe premiſes.” Upon the iſt of Janu- 
wry, 1740, John Phillipr ſurrendered both theſe terms to 
Sir Robert Athyns the younger; but it muſt be remem- 
Sered that theſe were only F275 terms; one of them, 
_ /priffited by Sir Robert Mtkyni himfelf ; and therefore, the 
 wecovery in ejectinenticsald not change the nature of Sir 
Nobert Artynsis poſſeſſion.” Sir Robert Athyns the ſon, be- 
zig e a '(poſſeliion; makes x teolfmient withdivery of ſei- 
fit to James Bark in- ſec, fer the drolared purpefe and 
intent of mating him à lena to the præripe. In Hil, 
Term, 9 Ann. A fecovery was ſuffered of the premiſes, 
Wherein Jobs Holmden was demandant, James Harle te- 
rant, arid Sir Robert Athyns the younger, and Lovis his 
wife, are the vouctices:— The validity of this recovery 
depends upon conſidering the 2247 of the judgment and 
poſſeſñ̃on under the ejectment, and the nature of the ſub- 
fequent feoffment to Fames Earle. It is ſaid, that if Sir 
Nobert the fon entered by wrong, he is a diſſeiſor: That, 
poſſtſſioi only will ſupport a feoffment; (to which point 
n eee © bu there 
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there are many authorities cited in 1 Bur. Rep. e 94+) 
and that the poſſeſſion itſelf in this cafe under the judg- 
ment in ejectment was a diſſeiſin. 3 
Secondly, it is faid, if he came in by right, he would 
be in according to his title; that, the poſfefſion and title 
would then unite, and together would give him a power 
/ In „ 
Io this it has been anſwered, and we are of opinion, 
3, That the taking poſſeſſion under the judgment in eject- 
ment, can never amount to a diſſeiſin of the freehold: 
for the definition of a diſſeiſin laid down by Eitt. ſect. 
279. is, Where a man entereth into any lands or tene- 
« ments, where his entrance is not congeable, and aufteth 
„ him who has the freehold.” So that every entry is not 
a diſſeiſin, unleſs there be likewiſe an ouſter of the free- 
hold. Littleton therefore connects theſe two circumſtan-- 
ces togethet. So, Coke in his Commentary upon Lit. 153. 
ſays, A diſſeiſin is putting a man out of ſeiſiu, and ever 
* implieth a wrong.“ But, © d;/p2effion or ejectment, 
js a putcing out of Poſſeſſion ;, and may be by right or 
* by wrong.” And again, * Diſſeiſin is a perfonal 
** treſpaſs, or tortious outer of the ſeiſin,” n 
Now we obſerve, that it is not in fact found, © Thar 
% Dame Atþyns was ever onſted of the Frechold; or that 
* dir Robert Atkyns the younger, was ever ſriſed of it.“ 
The judgment in ejectment was drowns! of the poſſeſ- 
kon only, without prejudice to the right of thoſe in whom 
it might afterwards appear to be. That poſſefſion there- 
fore, gave no more right to Sit Robert Athyns than he 
had before, and he might have been turned out by any ſub- 
ſequent ejectment. He did not take a tortious fee under 
the judgment, nor could the ſheriff deliver it; for the 
words of the writ are only “ Habere facias peſſeionem.“ 
Sir Nobert Athyns had no right at the time of the entry 
to an eſtate tail in poſſeſſion ; for the jaintrefs had then an 
eltate of freeh6!d. The ejectment could recover nothing 
bur the poſſeſſion. Verdict and judgment gave him ub 
more; no freehald was recovered under it, but only the 
term; though, if he really had a right of freehold in 4 
/eſon, in tall, or in ſee, the poſſeſſion under the eject- 
ment would have enured according to the ght. 
An argument has been drawn from the power af the 
true owner to make his election, whether he will conſider 
it a diſſeiſin or not. But here, the true owner could nor 
tlect to make him a diſſeiſor; the entry not being ie 
: er 
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et fine judicioz and Sir Robert would not have been liahly 
to a fine, as antiently every diſſeiſor was. A true owner 
may enter upon an actuat diſſeiſor; but here, the entry 
could not have been admitted; nor. did Lady Ann elect to 
make Sir Robert a diſſeiſor; for ſhe , afterwards brought 
her ejectment. For the doctrine of elective diſſeiſin I 
refer you to 1 Bur. Rop. 110, 111, 112. 555 
The ground therefore of our opinion is founded in 
this; that here, there was no actual nor conſtructive diſ- 
ſeiſin; Sir Robert Athyns gained no freehold by it, he had 
only a naked poſſeſſion; there was no cer of the true 
owner; but the freehold remained not diſplaced, with 
Dame Anne, remainder in tail to Sir Robert Attynti. 
Ihe next queſtion is, whether the feoffmerdt made 1 
good tenant to the precipe, without the concurrence of 
the jointreſs ; Sir Robert Arkyns not being tenant in tail 
in poſſeſſion, bargain and ſale, or fine, would not do. 
Feoffment would not make a diſcontinuance. 1 Rol. 
Abr. lit. Diſcontinuance, 6 4. pl. 5. Would it mike a 
diſſeiſin? If it were taken to be a diſſeiſin, it muſt be at 
the election of the right owner, according to the doc- 
trine laid down in 2 Inft. 412, 413, for the ſake of the 
.remedy. Sir Robert Atkyns the ſon had not the freehold 
in fact, for there was no expulſion of the true owner; it 
was a feoffment, with livery in form only; there was no 
tranſmutation of poſſeſſion to the feoffee. No eſtate, not 
even an intereſt, paſſed to Earle for his uſe; it being 
made for theavowed purpoſe only of making him a ten- 
ant to the præcipe. Sir Robert Athyns continued in poſ- 


ſeſſion; the feotfment was no more than a part of that 


.common aſſurance called a common recovery; and there 
vas no thought of a diſſeiſin at the fime : for on the facts 


found it is clear, that Sir R. Atiyns did conſider himſelf as 


tenant in tail in poſſeſſion, under the judgment in ejeciment; 
that the little deed was poſterior to, and corrected the 
great one, and that 30 freehold ſubſiſted, or ſtood out 
againfiithe tenant in tail. But it turus out, that all this 
was grounded on a miſtake of Sir Robert Athyns, and 
that Dame Anne had an eſtate for life for her Jointure. 
The, true. meaning therefore of this feoffment was, to 
make a tenant to the præcipe. Sir Robert Athyns conſi- 


.dering himſelf as being tenant in tail in pöſſeſſion, with- 


out any idea or intention of its working a diſſeiſin, and 
that thought was an after*thought, 


+ 
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But as it is not every entry, ſo neither is it every livery. 1777. 
tat wil! make a diſſeiſin. hm is of the very en of —— 

a feoffment. - But where the books ſpeak of feoffments in Dot 
fee by tenants. for years, and that the fee-fimple paſſes _ 
thereby, it is to be underſtood of thoſe feoffments of old, n 
attended with iivery and actual tranſmutation of the poſ- 

ſeſſion from one man to another. Brad. boat 2. c. 18. 6. 

4. 161. 5. Year book, 11 Hen. 4. 33. pl. 61. a. Brocke Abr. 

tit. Feoffments. de terres, pl 10. High. Symb. ſe. 281. and 

many other authorities. cited in the report by Sir James 
Burrotu.— There was a privity and confidence between | ö 
the particular tenant and the reverſioner. Tenant for . q 
years forfeited his eſtate by altering the poſſeſſion : And 9 
on account of ſuch poſſeſſion and the notoriouſneſs of the | 
act of inveſtiture, the feoffee ouſted the reverſioner. It k 
was a tranſlation of the feud from one man to another. | 
But there was no idea of ſuch a change being worked by 
a private ſecret. contract of the parties; becauſe that 
would make it difficult tor the Lord to know with whom 
the eſtate was lodged, and for ſtrangers to bring their 
action. Such was the practice before men were acquaint-: 4 
ed with letters, when. lands paſſed by parol; and livery- 7 
was neceſſary to be made on the land, that the other ten- 4 
ants who were called to the lord's- court might be wit-; - 
neſſes. I ſay, it was formerly neceſſary te be done, for 4 
this reaſon ; . becauſe the pares curia and the vaſſals ot f. 
the lord, being bound by their oath gf fealty, would take TT 


Fc 


care that no fraud ſhould be committed, which ſtrangers, . 
not held. by the ſame tie, might connive at. 7 
In Wright's law of tenures, p. 151. he ſays a = feoff- x 
«© ment, whether conſtituting, or transferring, a fee, re- 1 
* tains, even at this day, the form of a gift. It is per- 1 


«fected and ratified by the fame: ſolemnity of livery and 
„ſeiſin or inveſtiture, as a pure feudal donation.” Though. 
afterwards the ocular atteſtation of the - pares was held # 
unneceſſary, and livery might be made before any  credi- "4h 
ble witneſſes ; yet the trial has ſtill been reſerved to the 1 
pares or jury of the country; but the particular requilites: 
of this form of conveyance have dwindled away; they 
have, from having been the only conveyance of land for 
a long ſeries of years, languiſhed into a mere form, and 
are nothing more than a common conveyance. Their 
grandeur and efficacy is loſt; and without an actual trans- 
terring of the eſtate from one man to another, they mix 
with the community of all other aſſurances, In 3 44. 
140. in the caſe of Smith; on the demiſe. of Dorma vęiſus 
Parkbur/?, Lord Chief Juſtice Millet treats. feoffments 
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in the ſame light, when he ys, they! materially differ 
from a fine ; for in notoriety of fact, a feoffment is 


\s 


«' ſuppoſed to be made openty upon the land, and the feof- 


c fee is immediately put into pofſuffion i not, a formal, 


but an actual poſſefhon. 1 

The general notion of their being a ſecurity againſt ſe- 
creey and fraud, was a ſubſtantial reaſon which gave ſo 
much conſequence to the feoffments of old The caſes 
of Hunt v. Bourne, Read and Morpeth v. Erringtonf, 
and the caſes cited from Verey & io prove the ſuperiority 
of feoffments over fines, we conſider to mean ſuch feoff- 
ments of old; for they are mere dicta. With reſpect to 
the caſe of Finer, title Remainder, page 414, I have a 
note of it of my on taking, and can venture to ſay, that 
Lord Chief Juſtice Les did not rely upon the diſtinction 
ſtated by the gentlemen at the bar. The name of theſe 
feoffments and the remembrance of them remains and 
ſurvives them, however imperfedtly, after the practice of 
making them, and the conſequence of their ſolemnity, is 
quite at an end. But the preſent feoffment is of a dif- 
ferent ſort; it is ſecret, and by a wrong doer; and the 
feoffee, a mere inſlrument; for it is ſolely for the purpoſe 
of making him a- tenant to the'precipe.” In law there- 
fore, he is a mere inſtrument, and ſo conſidered in 2 
Roel. Rep. 245. Cre. Jar. 643. 8. C. 1 Med. 107. 
Fauntain'v. Cooke; It is not here ſaid to be for his own 
2ſe nor need it be ſo, when it is merely for the purpoſe 
of making a tenant to the præcipe; but then the party 
muſt have a right to faffer the recovery. If it is carried 
any further, it is fraudulent ; and thall not be carried in- 
to execution by artificial reaſoning to the prejudice of 


thoſe who have the right.” As to this point therefore, we 
concur with the authority of Fermer's caſe g cited in Sir 


Buy. 11990 309521900 | 

No aid can be given to this recovery from the ſtat. 14 
Geo. 2. c. 22. becauſe it requires the concurrence of the 
firſt eſtate for life expreſsly. We think the recovery 
therefore, in the preſent caſe, bad: 1ſt, becauſe there 
has been no diſſein at all of Dame Ann; 2dly, 10 ouſter 
of her freehold; Zdly, that the feoffment was made 
really under an idea of having a right te fuffer a re- 
covery, and not with any intention to eonſtitute a dif- 
feiſm. Athly, If it were done with that intention, we 
think it amounts to a'feoffment in form only, and is not 
fueh a feoffment as was in uſe of old; no trunſmutation 
of the poſſeſſion paſſed by it; but its object was ſecret 
and celluſtve; and therefore it ought not to work 2 
eonſtructive diſſeiſin. Laſily, That Sir Robert Attyn, 


by bis entry under the judgment in ejectment gained no 
5 freehold; 


tu 
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freehold; and by this feoffment conveyed no eſtate to 1777. 

the prejudice of Dame Anr's freehold. HS — 
Ihe conſequence is, that there muſt be judgment for Don 

the plaintiff. h Ts ld be verſus 


Hoxne, 


* 
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Dos, ex aim. Warsow et al”, verſus ROUTLEDGE. Nov. 25th, 


jy 28 the jury — verdict for — mY baren, 
ant, ſubject to the opinion of the court on the follow- ed 
age?! f r 
That William Watſon, being ſeiſed in fee according to ſubſequent 
the cuſtom of the manor of Hexham of the copyhold e e 
nements, mentioned in the declaration, on the 17th [Meg pug 
December, 1763, executed a letter of attorney to John e. 4. it muſt 
Green, authorizing him to ſurrender the ſame to the uſe de covinous 
of the ſaid William Watſon for bis life; and after his de- dat, 
ceaſe to the defendant Rowtiedge (who was his nephew by A unt 2 
ſiſter) His heirs and àſſigns for ever; which furrender was A purchaſor, 
aecordingly made; on the 21ſt of the fame December; to entitle 
and Milliam was admitted thereupon. This was be- ma, © of 
luntary, and. without any conſideration; other than natural the ſtatute 
live and affettion. | £ Add againſt ſuch 
That in the year 1767, the defendant paid his addreſſes aud, 1 
to Hannah Bell; and a copy ot the ſaid ſurrender was te fet it . 
ſhewn by the defendant to her and her father; who muſt be a 
thereupon gave their conſent to the marriage, which ſoon purchaſor 
after ha ed a N g Tien fide, or 
r ee e | C3 3 "= for good con- 
That William Fatſonafterwards, onthe r1th of January, n 20 
1773, ſirr rendered the fame premiſſes to the 2½ of Hugh marriage ; 
Watfon, the ltr of the plaintifF in the firſt demiſe, and Pur ene con- 
who was his nephew by a younger brother; bis heirs" and need not be 
aſſigns for ever; and by a dee of the fame date, exceut- er. 
ed by William Watſon, reciting that Hugb Watſon, upon Quere, if 
the propoſal' and at the 'requeſt of TYVilliami WWatſong had oN vide are 
. an oF. Anti ane” * A I Yee. ' 1 within the 
come to an agreement with William TWat/on for the abſo- flat. 2 > E. 
lute purchaſt of the ſaid premiſes for the ſum of 200 l. c. 4? 
and reciting the {id ſurrender # in purſuanee thereof; Wil. 
tram Watſon acknowledges the receipt of the 001. from 
Hugh MV atſen, in — for the purchate of the premiſes; 
and covenants with Hugh Hatſon, that he, Millluni Nui 
ſen, was owner of the premiſes, and had good right to 
ſurrender the ſame to Hugb Watlſon and his heirs; that 
they might quietly enjoy the ſame, free from incumibtan- 
ces ; and that William Ha:fon and his Heirs would malt 
further affurance, - There is a receipt on the back f the 
deed for the conſideration- money, ſigned by Milliam 
W aſen; and the money " proved to have been py 
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by Hug Watſon to William Watſon, at the execution of 
the deed. Hugh Watſon was on the 12th. of January, 
1773, admitted upon the ſaid ſurrender, and entered into 
poſſeſhon of the premiſes. | 

That Hugh Watſon, ſome time before, and at the time 
of, the ſurrender to him in 1773, #new of the ung? gels 
render in 1763- That the premiſes, at the time of the 
laft ſurrender to Hugh Watſon, were worth between 501. 
and 601. per annum; and the inheritance worth between 
»80 l. and 20001. That Villiam Watſon died on the 


211t January, 1774, and the defendant Routledge brought 


his ejectment; and thereby got poſſeſſion of the premiſes ; 
_— Matſin then being a priſoner for debt in Carliſle 
gaol, having been committed on or about the 28th April, 
1774, and making no defence to the action. That + ugh 
Watſon afterwards took the benefit of the inſolvent deb- 
tors act; and that Zowthian and Armſtrong, the two leſ- 


ſors in the ſecond demiſe, are aſſignees of all Hugh Wat- 


ſon's eſtates and effects under the ſaid act, by an aſſign- 


ment made the 7th October, 1774. The queſtion was, 


Whether the plaintiffs were entitled to recover? and if 
they were, then a verdict was to be entered accordingly. 

Mr. Mood for the leſſor of the plaintiff. The point 
made by the plaintiffs at the trial was, that the fir, ſur- 
render in 1 73> being merely voluntary, was by force of 


the ſtat, 27 El. c. 4. null and void, in reſpect of the ſe- 


cond ſurrender in 1773, under which he claimed; he be- 


ing therein a 5014 fide purchaſor of the premiſes in queſ- 
tion for a valuable confideration. E contra, it was con- 
_ tended, on the part of the defendant, 1. 1 hat the ſtar. 


27 Al. c. 4. does not extend to copybolds : 2. That a pur- 
chaſor for the conſideration of 200 l. only, where the eſ- 


tate was fairly worth 2000 l. is not ſuch a purchaſor as the 


ſtatute meant to protect againſt a prior voluntary fettle- 
ment.— As to the firſt point, the general words of the 
ſtatute, viz. © every eſtate in lands, tenements, or other 
hereditaments " whatſoever” are in themſelves clearly 


large enough to compromiſe every ſpecies and denomina- 


tion of eſtate of whatever quality. If ſo, there is no 
reaſon in law, policy, or common ſenſe, why they ſhould 
not be conſtrued to extend to copyholds. The diltinEtion 
upon which copyholds, in ancient times, were 1 1 80 
not to be within the proviſo of ſome of the earlier ſta- 
tutes, as the ſtat. of Maſt. 2. de donis conditionalibus, and 
the ſtat. 13 Ed. 1. of elegits, is foreign to this caſe, In 
thoſe times, copyholds were mere tenures in villenage ; 
the ground therefore upon which they were held m be 
KUL +, 5 U „en | EXCIU 
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excluded, unleſs particularly mentioned, was for the ſake 
of the lord, that ſtrangers. might not be impoſed upon 
him againſt his conſent. - But that reaſon has ceaſed long 
ago; and fo it had, before the ſtat. 27 Eliz. c. 4: copy- 
holds being at that time, fixed and permanent, ſubject to 
alienation, and to every ſpecies of modification incident 
to freehold eſtates, —T he true rule to go by, is laid down 
in Heyden's caſe, 3 Co. 8. where upon. debate, in what 
caſes, the general words of an act of parliament ſhall ex- 
tend to copy hold eſtates, it was agreed by the whole court, 
« that where an act of parliament alters the ſervice, te- 
nure or intereſt in the land, in prejudice of the lord or te- 
nant, there the general words of ſuch act ſhall not 
extend to copyholds ; but if made for the good of the 
weal public, and no prejudice enſues to the hrd or tenant, 
there, copyholds are within the general purview of it:“ 
and accordingly it was there adjudged, that copyholds 
were within that branch of the ſtat. 31 Hen. 8. c. 13. 
which avoids all leaſes by eccleſiaſtical perſons: contrary 
to the proviſions there made. No the principle of that 
caſe is particularly applicable to the preſent ; both ſtatutes 
being made in ſuppreſſion of fraud; that, to prevent 
fraudulent leaſes ; this, to prevent fraudulent grants. The 
above rule has been the leading principle in all ſubſequent 
caſes, 4 Co. 26. upon the itat« 32 Hen. 8 c. 9. againſt 
buying of titles. 9 Ce. 104. Margaret Podger's caſe, 
upon the ſtat. 4 Hen. 7. c. 24. of fines. 6 Co. 37. upon 
the ſtatute 13 El. c. 10, Glhwver verſus Cope, 3 Leb. 326. 
Carthew, 205. S. C. upon the ſtat: 32 Hen. 8. c. 34. in 
which latter caſe, the court ſaid, “ that the only reaſon 
hy copyholds have been adjudged not to he within 
the purview of other ſtatutes is, becauſe of their be- 
ing a prejudice to the lord.“ But here, no poſſible 
es can ariſe to the lord; it can work no alteration 
inthe ſervice, tenure or intereſt of the land; it will vary 
nocuſtom of the-manor ; nor can any injuty ariſe to the 
tenant, No reaſon can be aſſigned eitner in policy or 
common ſenſe why the purview of the 27 El. ſhould not 
exterd to copyholds; it is for tlie public weal that it 
thould ; and except a difum of Blencowve, juſtice, in the 
law re. prius 108. there is no caſe or authority againſt 

he next que/tion is, Whether the conſideration that 
paſſed in this caſe under the ſecond ſurrender, is ſuch a 
conſideration as will defeat the fir/t voluntary ſettlement ? 
As to this part of the caſe, wo of the facts ſtated are to- 
tally immarerial. 1/7. The defendant's marriage; be- 
_ cauſe it does not appear, that either Milliam Watſoan or 
Hugh Wa ſon were privy to the firit ſurrender being ſhewn 
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to the defendant's wife and her father, before the mar- 


——— klage. 24h, That Hugh Watſon had notice of the firſt 


furrender. But it has been decided that ſuch notice 


makes no difference; becauſe the ſtatute expreſsly fays, 


that ſuch fraudulent conveyance' ſhall be void; 5 Co. Go. 
Gooch's caſe. ' The lingle queſtion therefore is, Whether 


à purchaſor for a valuable conſideration, but ſhort of the 


full value; ſhall defeat a mere voluntary purchaſor who 
has given no conſideration at all? Now the words of the 
flatute are “for money or other good conſideration, and 
they are repeated in different fedlions ; I. 7:0. Bf in 
no part of the ſtatute is it ſaid, ** the e full value 
«© muſt be given ;” nor do the words“ good conſidera- 
ce tion in their natural acceptation and meaning import, 
full value.“ All they mean is, that a valuable canſide- 
ration (hall be given: And ſo are all the authorities in the 
books. Twine's eaſe, 3 Rep. 80. Reports temp. Finch 
102. Caf. temp. Talbot, 64. 3 Wil. 356. Here, 200]. 
was actually and Bend fde paid, and the receipt of it ac- 
knowledged in the deed. There is no pretence to ſay that 
any indirect means were uſed to obtain this ſubſequent 
ſurrender. The party was ſu? jurir, and he has even co- 
venanted for further aſſurance. Had the confideration 
been merely colburable or nominal only, as 5 8. J admit it 
would have been bad. But it is a valuable conſideration 
bond fide paid by one party and received by the other, and 
therefore clearly protected by the ſtatute againſt the prior 
nay PPP TT: 
Lord Mansfield. Fhe ſtatute does not ſay a voluntary 
fettlement ſhall be void, but that a fraudulent ſettlement 
ſhall be void. There is no part of the act of parliament, 
which affeas voluntary ſettlements e nomine, unleſs they 
are fraudulent, "To be ſure, it is very difficult againſt 
fair honeſt creditors to ſupport à voluntary ſettlement. 
It is laid down in a caſe by Hale that a voluntary fettle- 
ment may be good. And the caſes cited from Falbat and 
Wilſon ſupport that doctrine: I remember a caſe before 
Lord Hardwicke, where a woman who was poſſeſſed of 
an eſtate, and having children by a former huiband, was 
about to marry again. But before ſhe married, and be- 
eauſe ſhe was going to marry, ſhe made a voluntary ſet- 
tlement of her eſtate upon her children. Her ſecond huſ- 
band afterwards perſuaded her to join in 'a fale of this 


eſtate for a valuable conſideration; and the queſtion was, 


whether the ſettlement was void. The court held, that 
her doing a rational att withour any intention or view 0 
defeating any body, would not render the ſettlement 


fraudulent, though it was abſolutely voluntary. The 
| name 
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name of this caſe was Newſtead verſus Serle, I remem- 
ber. another cauſe before Sir Thomas Clarke who fat for 
the.Chancellor, where the queſtion was, W hether a vo- 
luntary ſettlement ſhould be conſidered as fraudulent ? 
Mr. Norton for the defendant, ſubmitted four points.to 
the conſideration -of the court; alledging, that if he was 
right in any one of the four, the defendant would be en- 
titled to retain the verdict. Fir, that the copyholds.not 
being within the miſchief intended to be remedied by the 
act, were not comprehended under the general words 
lands and tenements“ uſed in the ſtat. 27 El. c. . 
Secondly, that the ſurrender in favour af the defendant 
Routledge, though made from the conſideration of natural 
love and affection only, was not fraudulent, and there- 
fore void, as againft the leffar of the plaintiff. Thirdly, 
that if it was void, at the commencement, it became good 
afterwards from its being the principal motive and in- 
ducement to Hannah Bell's marriage with the defendant. 
And fourthly, on which point he principally relied, thãt 
the /econd ſurrender in favour of the leſſor of the plain- 
tiff, was itſelf fraudulent and void, the ſurrenderee hav- 
ing had notice of the former ſurrender, and paying no 
more than 2001. for the premiſes, when their real and 
known value was 2000 l. In ſupport of the 1ſt point, 
he cited 3 Co. 9. a. on the conſtruction of ſtat. 13. Ed. 
1. which gives an elegit, and was adjudged not to extend 
to copyholds. Cro. Cer. 44. on the ſtat. 27 Hen. 8. 
which transfers the poſſeſſion to the ute. Laut. 1190. on 
the ſtat. 12 Car. 2. 24. which enables a father to diſpoſe 
of the guardianſhip of his ſan; and Buller's Ni. pri. p. 
108.— Of the ſecond point, 2 Fern. 44.—Of the third, 
Douglas and Ward, Chan. Caſes ro0. 1 Lev. 150. 1 
Sid. 134. Eg. Rep. 37. Pre. Ch. 275. And of the 
fourth point; 3 Co. 83. b. Cro. Eliz. 445 3:Co. 77. © 
Bur. Rep. 396. And upon theſe authorities, prayed the 
court to give judgment far the defendant. | 


Lord Mansfield, after ſtating the caſe, delivered his 
opinion as follows : The queſtion reſeryed upon the ſpe- 
. cial caſe is, Whether the plaintiffs are entitled to re- 
6 cover © | ? 

In the argument of this caſe, four queſtions have ariſen. 


1777. 
Do X 
werſus 


Rover. 


The firſt, . Whether the ſtat. 27 El. c. 4. extends to 


copyhold eſtates.” If it does, then ſecondly, Whether 
the firſt deed, of 1763, is, under all the circumſtances of 
this caſe, a fraudu ent covinous deed within the true intent 
and meaning of the Gatute.” If it is, then the third queſ- 
tion that ariſes, is, Whether the plaintiff comes under 
ſuch a ſettlement within the meaning of that ſtatute, 
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as will eatitle him to have the other ſer aſide? The 
fourth and laſt queſtion, which however was not made 


at the bar, but which in my mind may ariſe, is, Whe- 
ther if the firſt deed cannot be ſet aſide in tete for the 
benefit of the aſſignees, tlie bankrupt has any right, as 


againſt the preſent defendant, to be conſidered as an in- 


cumbrancer for 2 ol. the purchaſe money?“ . 

As to the / queſtion, there is great reaſon to ſay, 
that the ſtat. 27 El. c. 4. does extend to copyhold eſtates : 
But it is ſtrange that ſuch a point ſhould be firſt agi- 
tated at this time. I ſhould rather think it has been 
taken for granted, that the ſtatute des extend to copy- 
hold eſtates ; becauſe, in being ſo conſtrued, it can 
work no prejudice to the Lord; and the object of the 


ſtatute is to ſuppreſs fraud. But it is not neceſſary abſo- 
lutely to determine that queftion. I will ſuppoſe for 


the ſake of argument that it does; and ſuppoſing it does, 


J am ſtill af opinion againſt the plaintiff in this caſe. — 
The next queſtion then is, Whether the ſettlement of 


1763, is, under all the cii cumſtances of this cafe, : covi- 


mus and fraudulent within-the true intent and meaning 


of the fiat. 27 El. c. 4? Now, in that ſtatute, there is 
not a word that impeaches vgluntary ſettlements, merely 


gs being voluntary ſettlements ; but as fraudulent and 


covinous. The title of the ſtatute is, ( againſt covinons 
and fraudulent conveyances, where nominally one man 
aſſes, and where nominally. his eſtate is conveyed, to ano- 


ther; but where in fact, it is agreed that 'the grantor 


. ſhall keep it to his own uſe, and ſo to anſwer other pur- 


pots of Trad: 

he enadting part conſiders. it in the fame light, and 
makes an expreſs. proviſion againſt ſuch practices, as if 
they were a crime: For it ſays, (ee. 3.) “ that al 
parties, &c, to ſuch fraudulent grants, &c. who 
ſhall attempt to defend the ſame, ſhall forfzit one year's 
value of the lands, &c. fo purchaſed, and alfo being 
« lawfully convicted, ſhall ſuffer fix months impriſonment 
<< without, &c.” But no perſon making a ' voluntary 
ſettlement by way of proviſion fer. his family, was ever 
conſidered in that criminal light. Where a fraudulent 
uſe is made of a fettlement, that indeed may be carried 


| back to the time when the fraud commenced. 
A cuſtom. has prevailed and leant extremely, to con- 


ſtrue voluntary ſettlements fraudulent againſt creditors. 


But if the circumſtances of the tranſaction ſhew it was 


not fraudulent at the time, it is not within the meaning 
of the ſtatutes, though no money was paid. For in- 
ſtance, what is generally done in marriage ſettlements: 
If a father upon the marriage of his eldeſt ſon, in a 

| VVV ſettlement 
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fettlement upon him, makes remainders to half a dozen 
ounger brothers after the conſideration of the marriage, 
thoſe remainders are good within the meaning of the 
ſtatute againſt any claim of creditors. And the reaſon 
is, becauſe it was a good ſettlement at the time. A. fa- 
ther has a right to give his eſtate to all his children; 
and therefore may fairly ſay, unleſs you agree to theſe 
limitations, I will not join. Again, a marriage is had: 
Suppoſing any relation has money in his hands belong- 
ing to the woman; and ſays, I will not pay the money 
« unleſs you make a ſettlement.”—A ſettlement in con- 
ſequence is made. It is a voluntary ſettlement ; but the 
court will ſay, it is a good conſideration.—— Again, the 
cale of Newſtead v. Searle is very ſtrong. There a 
woman going to marry a ſecond huſband, makes a ſet- 
tlement on her children by her firſt huſband, This was 
a tranſaction very proper at the time, without an in- 
tention on her part of defeating it afterwards ; but on 
the contrary, meaning to put the eſtate out of her own 
power by making the ſettlement. That made it good, 
though a voluntary ſettlement. | 

One great circumſtance which ſhould always be attend- 
ed to in theſe tranſactions, is, whether the perſon was 
indebted at the time he made the ſettlement : If he was, 
it is a ſtrong badge of fraud. In the preſent caſe it is 
not expreſsly ſtated, but I take it for granted, that i 
ham Watſon had no children of his own, He had dif- 
ferent nephews. In 1763, he meant to make, and did 
make, a ſettlement on his nephew by his ſiſter, - This 
was notorjous to the whole country; it was entered upon 
the recards of the court, and every body might, and did 


ke it. What is the conſequence of it? The nephew 


gets credit; for it is nat a ſecret private tranſaction : 
And though what happened previaus to the marriage, 
cannot be coupled with this caſe, becauſe the knowledge 
of it cannot be brought home to William or Hugh Wat- 


en; yet it ſhews that that happened, which in general 


is ſuppoſed to happen from an act of this kind. The 
party gains credit by it. And if it gave him credit, he 
might likewiſe get a marriage by it. He appears there- 
fore publickly for ten years together, with the knowledge 
of his uncle, entitled to the inheritance of his eſtate. 
There is no allegation that William Watſon the uncle 
owed a farthing at that time, or left a ſingle debt undiſ- 
charged at his death. On what ground then can this 
firſt ſurrender be conſidered or conſtrued, eovinous or 
Faudulent With reſpect to notice, in the caſe of cre- 
ditors, it is not material, whether a ſubſequent purchaſor 
has notice or not, of a former fraudulent ſettlement : 
For it has been determined at law and therefore _ 
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as they have done, in conſtruing voluntary ſettlements 
fraudulent againſt creditorsss. 

Hut in reſpect of voluntary family ſettlements, to be 
ſure, notice varies it muck. In the caſe of a latter ſta- 


® Stat. 7 Anrs A the Regi/ter AF, * though it is ſaid there politively, 
"66 | N | 


„ 


That a regiſtered. deed ſhall take place of an unre- 
© giſtered deed,” from whence it might be argued, that 
if a perſon knew of an unregiſtered deed, it ſhould not 
ſtand againſt him: Equity Jays, if the party knew of 
the unregiftered deed, his regiſtered deed ſhall not fer 
it aſige: becauſe he has not that notice which the act of 
Parliament intended he ſhould haye. 


I now came to the conſideration of the third queſtion, 
Whether the deed of 1773, is ſuch a deeg, as is en- 
S titled to protection, and ought to fet the other aſide.” 
In order to do that, it ſhould be a Bona fide tranſaction, 
and a fair purchaſe, in the underſtanding of mankind ; 


or for a good canſideration, as a ſettlement upon mar- 


Triage , in conſideration of the marriage; and there, ſuch 
a jettlement would ſet afide and take place of a former 


fraudulent degd. It is not neceſſary that it ſhould be 
for money: but it muſt pe a fair bona fide tranſaction: 
It it is colourable only it cannat ſtand. 


Now, What are the circumſtances of the ſecond ſet- 
tlement in the preſent caſe ? Manifeſtly a mere contriv- 
ance. The plaintiff had notice of the former ſettle- 
ment. William Matſan the uncle had changed his mind: 
What was to be done to ſet the prior deed aſide? A new 
one was to he made under ſuch circumſtances, and for 
ſuch a confideration, as they. thought would effeQuate 


the purpoſe. They agree therefore, that all affection 
Vas to be left out; no generoſity to appear or to he 


mentioned: but the plaintiff is, ** at the requr/t of the 


5 ſeller,” to agree to give a price which it is to be ſup- 


5 * 


* 


ed with the real value 200cl. ſh 
Purchaſe at all; hut a gt. 


poled fully ſatisſied the ſeller. | It is a groſs fraud and no 
purchale at all: The conſideration of 2001. which is to 
tupport it as a deed for valuable conſideration, compar- 
ews it to have been no 


Then comes the fourth queſtion, which may ariſe in 
this caſe, *© Whether, as againſt the preſent defendant, 
tae aſſignees of the plaintiff ugh Watſon are, entitled 

* . * 2 2. , 8 + 1 ef. I fi . S to 
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to be conſidered as incumbrancers for 2o0l ?” As to 
that, moſt undoubtedly, if William Watſon himſelf had 
come to be relieved againſt this ſettlement in 1773, ſaying, 
it was by colluſion, and a fraud againſt the firſt, he 
could not be relieyed without paying the 2001]. and the 
compleat relief would be, to put things juſt in the ſitua- 
tion they were before. But that is not this caſe; for 


775. 


Dos 
verſus 
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here, the plaintiff comes againſt a third perſon, whoſe 


eltate William Watſon the vendor, could not charge with 
a farthing : and moreover, he comes fraudulently, with 
full notice that the eſtate had been ſettled upon the de- 
fendant ten years. There is no colour therefore to ſet 
up any claim againſt the defendant to this ſum of money, 
Mr. Juſtice Aon. As to the purchaſe money (the 
2001.) the aſſignees cannot come againſt the defendant 
Routledge, but they may come upon the affets of Mil- 
liam Watſon. | 
Wich reſpect to the ſtatute 27 El. c. 4, the caſe in 
Finch Rep. 1 2. ſeems to me to bring the deed of 1763, 
within that ſtatute, as being a deed upon good conlide- 
ration. But firſt, as to that ſtatute extending to copy- 
holds. There are cafes, where the words “ lands, te- 
„ nements and hereditaments,”* have been conlidered as 
extending to copyhold eſtates as well as to other lands. 
The reaſon why they have been conſtrued not to be in- 
cluded in the ſtatute of Elegit, 13 Ed. 1. the ſtat. 27 
Hen. 8. and the ſtat, 12 Car. 2. c. 24. is, becauſe other- 
wiſe a prejudice would ariſe to the lard, and an altera- 
ration of 'the tenant without his conſent. I ſhould ra- 
ther think this ſtatute did extend to copyholds, than not. 
But it is not neceſſary abſolutely to decide that point. 
Then, as to the firſt ſettlement being a good one 
within the meaning of the ſtatute 27 El. c. 4. there is no 
doubt, but when William Watſon, the uncle, was ad- 
mitted to this eſtate, under the firſt ſurrender, which he 
had taken to himſelf for life, with ' remainder to his 
nephew the defendant in 1763; the furrender was good: 
And admittance to his own eftate for life, was an admit- 
tance likewiſe of his nephew in remainder ; it was noto- 
rious, and gave fair credit to the nephew. A great deal 
has been ſaid upon the conſtruction of the ſtat. 27 El. 
c. 4. Whether there ſhauld be a full as well as a bona 
fide confideration ?' It has been ſaid that a b9na fide con- 
ideration only, is t ſufficient—brt it is; and the con- 
fideration need not be full; for a mortgage is a good 
contideration, though never a full one. Ihe tranſaction 


in 1763, is a very fair one; but the ſubſequent ſur- 


render in 1773, from the circumſtances of it, is by no 
means ſo; for the purchaſe money, which is only 200l. 
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1777. is not for the inheritance ſingly, but likewiſe tor the ef- 
tate for life of Milliam Watſon ; and the receipt expreſſes 
Dor it to be in full; whereas, it is not ſo; for the value of 

a) Ca. ql them both together 1s tound to be, at leaſt 2000], 
V Mr, Juſtice Willes ſaid, he was of the ſame opinion, 
but debred it might be obſerved, the court gave no ab- 
ſolute opinion upon the firſt queſtion, Whether the 


Monday, Nov, 
28th. 


One under a 
power reſerved 
in his marriage 
ſettlement to 
leaſe for 21 


reverſion, grants 


a leaſe to his 


ſtat. 27 El. c. 4. extended to copyholds.“ 


Auburſi Juſtice concurred. | 1 | 
No | Judgment for the defendant, 


Puch et uxor, verſus Duke of LEEDs. 


* was an iſſue to try whether a leaſe made by 


one Godoſphin Edwards, to Elizabeth Pugh the 


plaintiff's wife, and only daughter of the ſaid Godolphin 
Edwards, by virtue and in purſuance of a power relery- 
years in poſſeſ- ed to him under his marriage ſettlement, was a good 
gen, but no: in and valid leaſe. The power reſerved was „ to leaſe the 


premiles for any term or terms of years, not exceeding 


only daughter 21 years, in peſſeſſiou, and not in reverſion, remainder or 
expectancy; reſerving the beſt improved rent, c.“ The 
habendum of the leaſe made, was in theſe words: <* To 


for 21 yeais, 
to commence 
from the dey of 
the date. Ad- 
judged a good 
leafe. The 
word “ from” 
may mean 
either incluſie 
or exclufive ; 
according to 
the context and 
ſubject matter : 


40 
cc 
«c 


hold to the ſaid Elizabetb, her executors, &c. from 
the day of. the date of the ſaid indenture of leaſe for 
21 years, c. —At the trial of the iſſue at the Sum- 


mer Aitizes, 1777, for the county of Salop, ſeveral ob- 
jections were made to the form of the iſſue; but all 


. waived by conſent; and a verdict was found for the plain- 


riff, ſubject to the opinion of the court upon the fal- 


-lo 
. 


And the court“ 


will conſtrus it 
ſo as to effeffu- 
ate the deeds 

of parties, and 


not deftroy them, Cs. 
: « 


Ca 
cc 
& 


. 
cc 


40 


cs 


wing facts; + That Gedolphin Edwards being ſeiſed 
and in poſſeſſion, executed the leaſe in the iſſue men- 
tioned, and a counterpart thereof was executed by 
the leſſee; that the rent of 57]. reſerved by the leaſe, 
was the moſt and beſt improved yearly rent, that 
could be reaſonably had for the premiſes : And thit 
the ſaid leaſe was in every other reſpect made agree- 
able to the power reſerved to the faid Godolbbin d- 
wards, excepting in the commencement of the term 
in the ſaid leaſe mentioned.” Upon which, the queſ- 


tion ſubmitted to the court was, Whether, the faid 
jeaſe, being made to commence from the day of the date 
thereof, the ſame is duly executed according to the 
terms of the above mentioned power ? : 


Mr. 


FFC 
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Mr. Jones for the plaintiff argued, iſt. That the power 
under which the leaſe in queſtion was made, being 2 
power reſerved to the ancient dominion of the inheri- 
tance, it ought to receive a liberal conſtruction ; more 
eſpecially, as the execution of it was for a meritorious 
conſideration ; viz. as a proviſion for an only daughter. 
The preciſe form therefore need not be purſued ; and 
ſo it was expreſsly held in Lord Darlington verſus Pull- 


ney, Eaſt. 15 Geo. 3. B. R. * and the cafes there cited.“ Suprq 260, 


2. If ſo, the variance between “ from the date” and 
e from the day of the date,” if it could be called a va- 
riance at all, was not ſuch as ought to vitiate the leaſe. 
In common parlance, they are the ſame thing; and in 
Co. Lit. 46 b. and Clayton's caſe, 5 Rep. 1. were expreſs- 
ly fo adjudged. Now it is not diſputed that “ from the 
date” is a good leaſe in poſſeſſion. Beſides, every fair 
intendment is to be made in favour of a deed for va- 
luable conſideration, The intention of the parties was 
ciearly to make a leaſe in poſſeſſion. If the words uſed 
therefore, do not neceſſarily exclude the day of the date, 
and create a reverſionary term, the court ought not to 
put a forced conitruction upon them. A reverſionary 
intereſt is an intereſt to commence after an intermediate 
intervening intereſt, and ſuch alone could have been in- 
tended to have been excepted in the preſent power. But 
there is no interval of intereſt between the end of one 
day and the beginning of another ; the law ſays there is 
no fraction of a day; and therefore in the caſe of a free- 
hold leaſe, rather than overturn the deed and defeat the 
intention of the parties, the court will preſume livery 
was made the laſt moment of the day. 2 Wilſ. 165. 80 
here, to effectuate the intention, the court will preſume 
the leaſe was made the la mament of the day. As to the 


Cafes determined lately in this court, they were deter- 


mined on the authority of the Counteſs of Portland's 
caſe in the Exchequer ; but there the court were equally 
divided; therefore it ought not to be conſidered as a caſe 
of any great authority. The rule to go by is, the intention 
of the parties; and here unqueſtionably the intention 
Was, to make a leaſe in poſjeſion, and therefore, that 


conſtruction ought to prevail. 


Mr. T. Cowper, contra, for the defendant, relied on 
the authorities. of Doe, ex dim. Bayntun, verſus Watton, 


Mich. 15 Geo. 3. + Doe, ex dim. Gearing, v. Shenton, Mich. f Supra 189. 


Geo. 3. B. R. as decifive of the point. That the ob- 
jection equally applied to chattel leaſes under ſuch powers, 
as to freehold. IL 'hat the reaſon why in law a freehold 
kaſe to commence in futuro is bad, is becauſe the _ 

| 5 0 | rꝛold 
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Court ordered it to ſtand over. — 2 


hold cannot be in abeyance. It was true, the court had 
ſometimes avoided the objection in the caſe of freehold 
leaſes, by ſaving, that fill liuery, the freehold remains in 
the grantor; therefore, where livery has in fact been 
made at a future day, the court have adjudged the leaſe 
good: ſo, where the jury have preſumed livery the laſt 
moment of the day. But theſe caſes prove the objec. 
tion to be good in general, that in chattel leaſes, the party 
is bound by the power; in freehold, by the law. If fo, 
the preſent leaſe is clearly bad, for the court muſt intend 
it to be executed the day it bears date, and to take effect 
immediately; in which caſe, it is clearly a leaſe in rever- 
Hon. The authorities of Co. Lit. 46 b. 1 Bulſtr. 177, 
and 5 Rep. 1. are deciſive, that from the day of the 
date“ is excluſive; and if one day might be excepted, 
twenty or a hundred might; and there is no drawing 
the line. Therefore the power is ill executed and the 
leaſe bad. : b 
Lord Mansfield, The cafes that have been deter- 
mined here, went very much againſt my opinion and that 
of the court. But they were determined upon the au- 
thority of the Counteſs of Portland's caſe in the Exche- 
guer, ſuppoſing the point to have been ſettled by that de- 
termination. But I have ſince had occaſion to recon- 
ſider the queſtion. I think the ground upon which it 
went, and the caſes there cited have been miſtaken, 
It is very fit that a ſolemn judgment ſhould be given 
upon a point that has been ſo much confounded, —The 
Afterwards, on this day, being the laſt day of the 
Term, Lord Mansfeeld delivered the opinion of the court, 


as follows: | | 


This caſe was an flue to try, whether a leaſe made by 
one Godolphin Edwards, bearing date the 1oth October, 


1765, was a good or a bad leaſe. The caſe went down 


to trial, and ſeveral objections were raiſed ; but they were 


all given up except one, which was this; That the leaſe 


was made for 21 years, to commence from the day 
of the date. It ariſes on a marriage ſettlement, in the 
year 1724, by which a power is reſerved to Godblphin 
Edwards to make leaſes, with many reſtrictions and 


qualifications, and among the reſt the following; * that 


they were not to be in reverſion, remainder, or ex- 
c pcctancy :* And therefore the queſtion is, „Whether 


this be a leaſe in poſſeſſion ®? And it turns upon this: 


<< whether to commence rom the day of the date in this 


| deed, is to be conſtrued inclufrve, or excluſtue, of the 
day it bears date??? | 5 


I will 
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I will firſt conſider it as ſuppoſing this a new queſ- 
tion; and that there never had exiſted any litigation con- 
cerning it. In that light, the whole will turn upon a 
point of conſtruction of the particle from.“ The 
power requires no preciſe form to deſcribe the commence- 
ment of The leaſe; the law requires no technical form. 
All that is required, is only enough to fhe that it. is a 
kaſe in poſſeſſion, and not in reverſion; and therefore, 
if the words uſed are ſufficient for that purpoſe, the leaſe 
will be a good and valid leafe. „ 

In grammatical ſtrictneſs, and in the niceſt. propriety 
of ſpeech that the Engliſb language admits of, the ſenſe 
of the word from” muſt always depend upon the con- 
tert and ſubject matter, whether it ſhall be conſtrued 
incluſive, or excluſive of the terminus à quo and whilſt 
the gentlemen at the bar were arguing this caſe, a hun- 
dred initances, and more occurred to me, both in verſe 
and proſe, where it is uſed both inclufively and exelu- 
fively, If the parties in the preſent caſe had added the 
word © incluſive,” or * excluſive,” the matter would 
have been very clear. If they had faid, from the day 
of the date incluſtve, the term would have commenced 
immediately; if they had ſaid, from the day of the 
date exc/uſzve,” it would have commenced the next day. 
But let us ſee, whether the context and ſubject matter 
in this caſe do not ſhew, that the conſtruction here 
ſhould be incluſive, as demonſtrably as if the word “ in- 
cluſive” had been added. This is a leaſe made un- 
der a power; the leaſe refers to the power; and the 


power requires, that the leaſe ſhould, be a leaſe in poſe 


ſeſſon. The validity of it depends upon its being in poſ- 
felon z and it is made as a proviſion for an only daugh- 
ter. He muſt therefore intend to make a good leaſe, The 


expreſſion then, compared with the eircumſtances, is as 


ſtrong in reſpect of what his intention was, as if he had 


aid in expreſs words, FE mean it as a leaſe in, poſ- 


« feflion.”—*< I mean it ſhall be ſo conſtrued.“ If it 
it ſo conſtriied, the word fran mult be incluſive. 
his conſtruction is to ſupport the deeds of parties, to 
ive effect to their intention, and to protect property. 
The other is a ſubtlety to overturn property, and to de- 
feat the intention of parties, without anſwering any one 


good end or purpoſe whatſoever. And though courts of 


Juſtice are ſometimes obliged to decide againſt the con- 
venience, and even againſt the ſeeming right of private 
perſons, yet it is always in favour of ſome greater pub- 
lic benefit. But here, to conſtrue © from the day of 


the date” to be excluſive, can only be to defeat the 
intention 
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intention of the parties. If ſuch a conſtrustion wer 
right, it would hold good, ſuppoſing the leſſee had laid 
out ever ſo much money upon the eſtate; and all would 
be alike defeated by a mere blurider of the attorney, ot 
his clerk. Therefore, if the caſe ſtood clear of every 
queſtion or decifion which has exiſted, it could not 
bear a moment's argument. | | 
Secondly, 1 will conſider this queſtion upon the autho- 
rities.—I have arranged all the caſes that. have been de. 
termined in Meſiminſter hall, in order of time; and 
when I come to. ſtate them, you will be ſurpriſed to ſee 
they iſtand ſo little in the way, as binding authorities 
againſt juſtice, reaſon, and common ſenie. All they 
ſhew is, the great uncertainty of the meaning, and the 
impollibility of putting an abſolute ſenſe to hold good in 
caſes ; they are themſelves, ſo many contradictions back- 
wards and forwards. 3 
The firſt caſe in point of time was in Mich. 4 El. Dyer 
218. 3. Moore 40. S. C. This was a queſtion that aroſe 
upon the ſlatute of Hrollments, 27 H. 8. c. 16; which 


ſays, that the inrollment ſhall be made within ſix 


&© months next after the date of the deed.” The indenture 
in queſtion bore date the gth Odleler, 1557; it was in- 
rolled in Chancery on the 2½ March, 1558, which was 
the /aff day of the fix months, reckoning 28 days to 
each month; and making the day of the date excluſive; 
The court held, “ that the indenture was well inrolled, 
and that the words, ** next after the date of the deed,” 
were excluſive of the day of the date.” This deciſion was 
in favour and in ſupport of the deed ; otherwiſe it would 
have been void. And yet it has been determined, that 


in a note of hand payable ten days after fight, the day 


of the fight is incluſtue x. Why? Becauſe of the ſubjet 
matter; that there ſhould be no further time to make the 
demand: and yet after the day, and after, fight, is pre; 
ciſely the ſame in language. e e dee 
The next caſe, is Clayton's caſe, 5 Coke 1. Mich. 27 


El. The point in queſtion was, the meaning of the 


words from henceforth,” which were accounted from 
the day of the delivery, and as much as to fav, “ from 
the naſing: But the court held, that „from the mal» 


ing was incluſiue, and “ from the day of the making” 


was excluſive. ow 

The next is, Trin. 39 Eliz. 5 Co. qo. Barwick's caſe, 
which was a demiſe of a freehold leaſe by letters patent, 
*© habendum adie confectionis carundum literarum patentium: 
The day of the date was held to be excluſive, and the let- 
ters patent therefere void. | | 


In 
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In Mich. 4 Fac. Tro. Fac. 135. Ofoorn v. Ryaer, 


« from the date, was held to be incluſtve; and different 
from the time, or the day of the date, which is excluſive. 
—In Trin. 8 Fac. Cro. Fac. 2 58. Llewellyn v. Williams, it 
was held, ©* that from the date” and from the day of the 
date“ meant both exactly the fame thing, and both ex- 
cufrve of the day. 


The next caſe in order of time is Trin. 9 Fac. 1 Bulf, 


177. the very year afterwards ; and there it is ſaid by Flem- 


ing, that “ from the date, includes the day, and, from 
the day of the date” excludes it. Now thus the caſes 


ſtand down to the 1th of Fames They are yes and no, 


and a medium between them. But in Trix. 14 Fac. 1 
Rille's Rep. 387. 3 Bulſt. 204. S. C. Cike Chief Juf- 
tice, and the whole court, in the caſe of Bacon verſus 
Waller, held, agreeably to Llewellyn's caſe, Trin. 8 Fac ; 
that “from the date,” and from the day of the date, 
meant both exactly the ſame thing, and bath were ezclu- 
oe. | 

4 Thus it ſtood then for /zt#led law by theſe two ſolemnly 
adjudged caſes, that both meant exactly the ſame thing. do 
it ſtood likewiſe at the time of the publication of Coke's 
Gemmentary on Littleton, which was about ten years af- 
terwards ; and fo clear was Lord Cole, in his opinion, 
that the point was ſettled by thoſe two judgments, that 
he adopts the judgment in poſitive words without reſtric- 
tion or qualification; and in Co. Lit. 46. 5. he lays it 
down as text law, that both mean the ſame thing, and 
that both are excluſiue. So it ſeems to have ſtood down to 
Trin. 24 Car. 1.— At that time mankind began to revolt 
at ſuch a doctrine. 'Ihere, in the caſe of Corniſb verſus 
Caroſey, Aleyn 77. Stile 118. S. C. in an action of 
debt againſt an executrix, the plaintiff declared upon 
a leaſe, © from the day of the date” for ſeven years. 
The leaſe was in theſe words: „ Prem the day of the 


date” for the term of ſeven years, from henceforth next 


and immediately following, with a great many other words. 
It was contended, that though Va the day of tha 
date“ was ex-:lufive, yet the words, from henceforth, Sc. 
being added, made it incluſive and this was objected as 
a variance between the declaration and the dee. The 


court left it to the jury: The jury threw it back upon 


the court; and brought in a ſpecial verdict, ſtating the 
leaſe verbatim : And then the court held, that according 
to the authorities, from the day of the date” was ex- 
cluſive; and therefore, the plaintiff had miſtaken his 
leaſe. But at the fame they ſeeied ſhocked at its being 
lo. For fay the court, ** if there was a queſtion upon 
Ne e letters 


1777. 
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1777. patent like Barwic#'s caſe, to make the patent good. the - 

— jury might find they were made the laſt* inſtant of the 
Puc day.“ This they obſerved to get rid of the force of a wrong 
verſus determination. Juſt ſo Sir Eardly Wilmet once did, in a ü 


e caſe that came before him. He left it to the jury to find that 9 
livery was made the laſt moment of the day. The autho- n 

rities therefore of Coke Littleton 46. b. Bacon v. Waller * I 

3 Bulſt. 204, and Llewellyn verſus . J/ultams +, were at that time 0 
1 Rol. Rep. grumbled at, as being againſt. the ſenſe of mankind, a 
ea gainſt convenience and againſt juſtice ; and founded upon W © 
by Jae. ſubtleties that even the ſchoolmen would have been 8 


alhamed of. The doctrine they eſtabliſhed was, that b 
both meant the ſame thing, and both were ercluſtve. With 
reſpect to their both meaning the ſame thing, unqueſ- I 


tionably they were right. For what is the date“ N 
The date is a memorandum of the day when the deed | 
was delivered: In Latin it is“ datum” and ** datum k 


tali die” is, delivered on ſuch a day. Then in point 3 
of law, there is no fraction of a day: It is an indiviſible 
point. What is “ the day of the date”? It is © ths p 
e day the deed is delivered. The date” therefore, . 
being alſo defined to be the day the deed is delivered; J 
<« the date” and “ the day of the date” muſt be the » 
ſame thing. The day of the date, is only a ſuperfiuous 
. expreſſion. It is impoſſible in common ſenſe to di- 
tinguiſh the one from the other. Date” does not | 
mean the h»ur or the minute, but the day of delivery: 


And in law there is no fraction of a day.—As to the b 
other point, that “ from” ſhall in all cafes be conſtrued * 
to be exclufrve, it is contrary to the common ſignifica- 7 
tion of language: And for courts of juſtice to determine b 
words againſt the intention of parties, and againſt the ö 
generally received. fenſe and acceptation of the words 10 


themſelves, is laying a ſnare to entrap mankind. Uſage 

decides upon the force of language; and with reſpect to k 

this word, has imprinted. on the underitandings of men 

in general, in their tranſactions. in life, the ſenſe that! 

now put upon it: Whilſt courts of law underſtand it in 7 

a totally different ſenſess 12s ts, NOT | 

Thus it ſtood down to the 6th year of William and Mary. 

| A caſe then happened of conſiderable preperty, and not 7 

1 Hatter, s, merely a queſtion or pleading 7: It aroſe upon a pre- 


An. 3 T, bendal Jeale to commence, from the date of the indentute. 2 
Kok, * | The ſucceſſor wiſhed to avoid it on the ground of its k 
s. C. being a leaſe; to commence in futuro. The cafe. was | 
ſeveral times argued; again the leaſe, upoy the weiglit 5 
of authorities; and in avaur of, it, upon the ground of Wt 
the intention of . the parties, ut res magis valeat 9 
2 e - gram 2 


© A &©. 


— et © £09. 


— 
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% quam per eat. wa After ſeveral argumeats, Treby Chief 1. 77. 
Juſtice, at farſt, from the ſtrength | of reaſon, was fo r 1 


ſupporting the leaſe ; and then, ſtaggered by the weight 
of authors, changed his opinion: But when the judg- 
ment was given, he abſented himſelf... Powell, junior, 
at firſt followed the authorities; but afterwards came 


over to reaſon; and at laſt it was agreed, by Neville 


and the two Porwells, that from the date“ ought to be 
conſtrued incluſive, and therefore, that the Jeaſe was 
200d, Now tho' there. was ſomething faid in the at- 
gument as to the diſtindtion between the date, and the 
day of the date, the authorities aid they were the 


ſame; and yet this determination went tothe matter gf 


right in the queſtion and ſupported the leaſe, 


The next caſe after this was Tin. II Wm. 3. 1 Lord / 


Raym, 480. It was upon a policy Kaps dated the 
34 September, 1697, upon the life of Sir Robert Hu- 
ard, for a year, from the day of the date of the 
policy. Sir Robert died upon the 3d of September, 
1698, at one o'clock. in the morning: And Het Chief 
Juſtice held, that from the day of the date was exclu 

five But he held, that the inſurer was liable, becau 

in law there is no fraction of a day; and Sir ,Ropert 
died at one O clock in the morning, whereas to va- 
cate the policy he ſhould he lived till twelve 
o'clock at night. In that caſe there was no argument to 
be drawn from the fue? matter; for in the policy jt 
was totally indifferent When it ſhould begin: The ar- 
gument rather was, that it ſhould begin the day after. 
lathe next place it would have :included the jnſurange 
if it had begun that day. Lord Chief Juſtice Halt 


ſeems to have conſidered it as a favourable caſe for the 


infyred ; otherwiſe he would not have had recourſe to 
the old maxim of law, that there is no fraction of a day. 


'S.. 


He cited a caſe * where it was held, that if a man liv * : Salk, 44. 
ed to the eve of the anniverſary of his birth, no lon- Anon. 


ger even than till one o clock in the morning of that 
day, and made his will, by having touched the verge. of 
the day, it was the ſame as if he had gompleated the 
whole.,day 3 and the will was declared a good one. 
That exiſted as law; but Holt in his application ot it 
turned. it the other way. I look upon this caſe, as of 
very little authority; there being no argument from the 
alject matter,, ge EI 
Another caſe. happened ſince, in Hil. 4. fnn. Seig- 
mrett verſus Noguire—2. Ld. Raym.. 1261. This caſe, 
though a very material caſe, was not cited in the 1785 
ceſuer, the preſent point not being the queſtiqn liti- 
gated, but ariſing out of ſome collatetal matter z,and 
ö 5 Aa a Dei * there oe 
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therefore the indexes have not led counſel to it. It was 
upon a point of pleading; and the whole court held, 
that to aver that a contract was to commence “ 1vith the 
day of the date, was the ſame thing as to aver that 


it commenced rom the day of the date.“ Holt Chief 


Juſtice ſaid, that from the date was incluſive; and 
fo, was the ſame as with the date; but that from 
„“the day of the date” was excluſve. But Powell ſaid, 
that from the date” and from the day of the date” 
had been adjudged to be the ſame in the Common Pleas. 
That caſe in the Common Pleas is not to be found. It 
could not be the caſe of Hatter v. Af. But all the 
court determined, that from the day of the date” 
was the ſame as with the day of the date, and in- 
cave. If from the date therefore is incluſive, it 
© muſt be the ſame as from the day of the date.” — 
T have been ſupplied with another caſe this morning 
by Mr. Juſtice Afun: The name of it is Thompſon v. 
'Fanbeek, before Lord Hardwicke in Mich. 1736. It 
was an action brought upon an uſurious contract, and 


the queſtion; turned upon a point of pleading. The | 


rule laid down by Lord Hardwicke in that caſe ſhews 
that he went upon the ſame principle, and reaſoned 
gut as I do now; that © the conſtruction muſt always 
depend upon the ſubject matter,” 

VN. B. Here, Mr. Juſtice Ana ſtated this cafe from 
his own fiote as follows: Thompſon verſus Vanbeek wi 
never determined; but as it ſtood the caſe was this: It 
was an action on the ſtatute of uſury. The declari- 
tion faid © giving day of payment from the 26th.” 
Uport the evidence it appeared, that the bond was giv- 
en the 27th. The queſtion was, Whether, as the de- 
claration ſtated © giving day of payment from the 26th,” 
this was a variance? Fhat depended upon whether tlic 
Word «© from,” ſhould be conſtrued inc/uffue of the 26ti, 
odr excluſive, What Lord Hardwicke faid was this 
„The computation: is to be made from the time of 
% the” a&t done; and though there are a variety of con- 
4 ſtructions of the word“ from,” yer it depends en- 
tirely upon the nature of the thing; and that it ſhould ſo 
depend is the right rule The conſideration for the in- 
tereſt paid, is giving day of payment. I think it includ! 
the day; and my reaſon is, that it would be a fitang* 
. conſtruction to ſay, that the day of payment fhal! be ar 
tecedent to the time of advancing the money: ſo 11 7 
magic valeat quam pereat, it is incinſtve But the cab 
— . W 77 5 

, Thus ſtood all the authorities down to the year 1743; 


a period of two hundred years; not much 'to the he. 
ur of the Learned in V e/tmiti/ter-hall, to embarra * 
N polls 
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yoint, which a plain man of common ſenſe and under- 


ſtanding would have no difficulty in conftruing. 

There then happened a caſe of great litigation in the 
Exchegaer, Which aroſe thus: Lord Pembroke had got a 
leaſe from the crown, of a ſpot of ground in Privy 
Garden, and had built a houſe upon it at a great expence. 
The Counteſs of Portland had alſo a leaſe of an ad- 
joining ſpot, and Had built her houſe next to Lord Pem- 
broke's : There was another houſe belonging to the 


Ducheſs of Portland, adjoining Lady Portland's: All 


three held under the crown; Between the three houſes 
and the river Thames, there was a terrace; which had 
been part of the Queen's garden. Neither of them 
thought of applying för the terrace; atid it would have 
been thought invidious to have done ſo: It was to be 
in common. Upon the circumſtance of this terrace; 
Lord Pembrote laid dut 4 confidetable ſum of money 
upon his houſe. At the expiration however of her leaſe; 
the Counteſs of Portland applied to renew; a new leaſe 
of 50 years was Hanes, in which; without notice to 
Lord Pembroke, The got the tetrace inſerted and added. 
When Lord Pembroke heard of it he was much offend- 
ed; but ſtill more ſo at the uſe that was made of it; 
for the Counteſs planted trees; which if they had grown 
up would have iritercepted Lord Pembrote's view; how- 
ever ſome fatality attended them, for they all died after 
a. certain time. Lotd Pimbrole wanted to avoid this 
leaſe ; not to take away Lady Portland's houſe, but to 

t back the terrace, and leave it in the ſtate it was 

fore. Application was accordingly made to the offi- 
ders of the crown about it; and it laſt the Attorney Ge- 
neral was directed to file ari information for the ter- 


Tace; and an information was accordingly filed in the 


Exchequer. A variety of objections were made to dif- 
ferent flaws, ſuppoſed in the leaſe ; but the principal 
objection was founded upon the civil lit act, 1 Ann. f. 
1. c. 7. which directs, that all leaſes to be granted of any 


bf the crown lands ſhall be void, e unleſs made to com- 
e mence from the... date or making.” This leaſe was 


that the date, and the ay of the mating were inclu- 


and *© from the day of the date,” were both the fare: 


Upon the argument, all the caſes were cited that haye/ 


been now cited, except the two I have mentioned. : 
: | Aaad Sir 


1777. 


———— — — 
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1777— Sir Thomas Parley and, Mr. Baron Reynolds were o 
-—— opinion, with the objection, that it was à void leaſe, be. 
been cauſe it commenced in futuro. The two other Batons 
puke of ere of a different opinion upon this point; but upon 
Libs. another point, they were of opinion the leaſe was void. 

| Sir Thomas Parker and Mr, Baron Reynolds to the con- 
trary ; ſo that, far different reaſons, they were all of 

opinion the leaſe was void. Upon a caſe which happened 

* Doe, & din. in this court. Fnce“, this caſe between Lord Pembrote 
VVV 
/ ↄ—Ä appeared th. the fn fo. wif 
yourable alight, I took it for granted, that the court 

had been as it were compelled by the weight and force of 
authorities, But, now I ill tell you why 1 change my 
opinion, afjer having determined the caſe of Doe verſus 
Hatten, as I then did, out of, a great veneration for 
Sir Thomas Parker, and becauſe I did not care to ſet up 
an opinion of my own mind againſt a ſolemn judgment. 
Sir Thomas Parker intending. to fayour the world with 
the publication of, ſame caſes, that were adjudged in his 
time, he did me the honour to delire 'I would peruſe 
them, I have done ſo ; and, reading a very elaborate 
report of the Counteſs of ortiand's caſe, it brought back 


* 


- 


to me, in a regular view, the whole doctrine upon the 
preſent ſubject. There I ſaw how the authorities ſtood; 
and I likewiſe found another thing, mentioned in that 
caſe, .which ſeems to me not to have been properly ar- 
| ued at the bar by the counſel in ſupport of the leife, 
It is this: The parties concerned had. ſearched all the 
leaſes from the time of the civil liſt act, down to the 
moment of that, upon which the queſtion was then in 
Agitation; ami they were nearly half the one way and 
half the other; eighty were granted“ from the date or 
« making. and above ſeventy “ from the day of the 
% date F making.“ All thele leaſes had paſſed the 
great ſeal, arid. likewiſe the ſeal. of the Exchequer. The 
argument drawn from this circumſtance was, that ufage 
ſhould get the better and prevail over the act of parlis- 
ment; which was in fact an admiſſion at the fame time 
by implication, that “ from the day of the date” was 
contrary. to the act. It ſtruck me in a different light; 
which. is, that the queſtion turned upon the conſtruc- 
tion of the Engliſt words, and what ſenſe they bore. 
If I'was right, nothing can be ſo ſtrong as that all the of- 
ticers of the crown wha had been concerned in making 

_ . tbeſe leaſes. looked upon the words as ſynonimous, and 
ſuffered them to, paſs and repaſs, unnaticed. It is de- 
monſtration, that by uſing both indifferently, they under- 
food them to be both the fame thing. $00 
„ „„ 
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I mentioned this to Sir Thomas Parker, and found 
my opinion ſupported by Sir Eardly Wilmot. Sir Tho- 
mas Farker, with that candour which always accompa- 
nies great abilities, gave ſo far way to it, that he had 
doubts upon the determination: e therefore ſuppreſſed 


the report of, "The Attorney General verſus the Coun- 


tes of Portland. And I would not have produced it 
upon this occaſion, but that he has given me leave to 
mention his name as approving of the preſent determi- 
nation : This relieves me from the difficulty I ſhould 
have had in differing from his authority. | 

To conclude: The ground of the opinion and 
judgment which I now deliver is, that “ from” may in 
the vulgar uſe, and even in the ſtricteſt propriety of lan- 
guage, mean either znclufrve or excluſive ; That the par- 
ties neceſſarily underſtood and uſed it in that ſenſe which 
made their deed effectua] : That the courts of juſtice are 
to conſtrue the words of parties ſo as to effeQuate their 
deeds, and not io deſtroy them; more eſpecially where 
the words themſelves abſtractedly may admit of either 
meaning. i | | 


If there was nothing more in the queſtion, than that all | 


the law officers concerned, had, in the above mentioned 
caſes, conſidered the two expreſſions as fynonimous 
that would be ſufficient to guide my opinion. Therefore 
let there be judgment for the plaintiff, 8 
1 ſhould fay further, that inſtantly, upon what paſſed 
between Sir Thomas Parker and myſelf, I acquainted 


ſome of the counſel at the bar that there was a change of 


opinion, as to the authority of the caſe in the Exchequer, 


The End of MICHAELMAS Term. 
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Monday, i N Rex ver ſius BENJAMIN CnoLszy. 

January 26th; 7% „„ „ 
If an offender HE defendant had been convicted of groſs pg- 
convicted in 1 jury, before a.committee of. the Houſe of Com- 


1 co — mons, ſitting upon the Hindon election; and when 
iS on the pithey brought up for judgment in this court, was ſentenced to 
In a differen; be ſet in the pillory at Hindon, A rule was thereupon 
county ; the made upon the marſhal to carry him down to Hinden, 
r 5 te and upon the ſheriff. of Milte, to ſet him in the pil- 
tipſtaff 9 fee lory. The tipſtaff accordingly carried the defendant 
or even the ne- down, and having done ſo, applied to Mr. Beckford, the 
eefſary expences proſecutor, to be repaid his expences, and alſo, for 2 
a0 ch. compenſation for his trouble; the | whole demand 2. 
ther. mounting to five guineas, which Mr. Beckfard refuſed to 
| pay. A rule was therefore moved 'for and made upon 

him, ** to ſhew cauſe why he ſhould not forthwith pay 

ce the ſaid Holloway, the tipſtaff, his ſaid expences, &c." 

Mr. Dunning now ſhewed cauſe, and inſiſted that the 

proſecutor was in no reſpect liable to this charge. That 

the proper mode was for the marſhal to receive the 2- 

mount of the expences actually incurred, and the fee 

for the plaintiff s trouble, if he were entitled to any, 

from the ſheriff of the county to which the defendant 

had been carried, and for the ſheriff to reimburſe him- 

ſelf by charging the whole to the county. © 

Mr. Mallace contra, in ſupport! of the rule, ſaid, it 

had always been the conſtant practice, where perſons 

were pilloried in Middleſex, for the proſecutor to beat 

all the charges attending the execution: of the ſentence; 

and there could be no reaſon therefore why the proſecu- 

tor ſhould not in lixe manner defray the expences of this 


Tix 


Cc aſe, | 


1 
*? 
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The court were very clear that this charge could not 1777. 

be brought into the ſheriff 's account and allowed upon y 
his cravings, as the expences of erecting the pillory, Rx 
ſetting the criminal upon it, and ſuck like expences I 
diſburſed by the ſheriff himſetf, on his own account, x. 
are; and ſaid, whatever the private practice of proſe- 
cutors might be, the caſe happened ſo ſeldom that no 
uſage or cuſtom could have obtained in it; and there- 
fore, as there was no efftabliſhed fee or adjudged prece- 
dent in ſupport of ſuch demand, they could not inter- 
fere to enforce the payment by a rule of court. But re- 
commended it to the proſecutor to pay the money.—— 

Mr. Dunning ſaid, his client, Mr. Beckford, would have 

— i =o en nan wang it was no longer demanded as a 
Ignt. | 


351. 


PRIcE ver/ns FLETCHER er aP. Same day, 


N this caſe, which was an action againſt the execu. Covenant, 
tors of Sir John Afley, for breach of covenant, for Practice. 
quiet enjoyment under a leaſe, the declaration ſet out 

the whole leaſe verbatim. Mr. Bower therefore moved 

that it might be referred to the Maſter to ſtrike out the 
ſuperfluous matter in the declaration, with coſts, agree- 
ably to the rule laid down by the court, laſt term, in 
the cafe of Dundaſs v. Lord Weymouth. ſupra, 665. 
The court ordered it to be referred to the Maſter; and 
Lord Mansfield ſaid, „the next inſtance of the kind 
0 that came before the court, he would enquire who 
n te drew the declaration, | 


0 Cook gz verſus Jones. Tuesday 

t 8 * 8. A 4 J 8 . Jan, 27th, 
HIS came before the court upon a rule to fhew upon a rule 
vauſe why the judgment entered up on à warrant if to vacate 


| of attorney, given by the defendant in this caſe, ſhould g 
| not be ſet aſide, and why the proceedings on the ſcire be hoe 
facias ſhould not be e upon this ground; that the ceedings on 


conſideration upon which the warrant of attorney had ſcire facias, up- 
been obtained, was corrupt and uſurious. XI, 3 


Mr. N againſt the rule. This court will not nfderation 
interpoſe unſeſs where the plaintiff would otherwiſe bE upon which the 
entitled to ſue out execution immediately. But here, the warrant 9 [ 
time bein elapſed, no execution can ifſue till after judg- wee = OT 1 
ment had upon the ſcire facias; to which if warranted ucurious, the [ 
in fact, the defendant may in the mean time plead the — will di- 

ulurious contract in bar. EE 

an 1 and enlarge the rule in the mean time. 
| DS os. Lord 


ME - Hilary Term 18 Geo. 8 
1771. Lord Mapsfield. Ihe detendant can plead nothing in 
—— bar of 5 facias; which he might have pleaded to 
con the original action. The judgment in this caſe is 1 
verſus judgment confeſſed on a warrant. of. attorney; fo that 
the party had no opportunity of pleading. And is with. 
see 2. Str out gelief unleſs the court interpoſes s. 
2043. Cal. The court ordered the rule to be ehlarged, and an 
. Anz. 8 was directed to try, whether the contract upon 
538. 1, Sid, which the warrant of attorney was given, was uſu- 
382. a, F 4 „ 


January 31 ſt. | | 

; | Eb H E defendant had been convicted in treble ile 
value of 520 lb. weight of tea, upon an infor- 
mation exhibited before two juſtices of peace, ſetting 
forth * that the ſaid tea had been ſeized as forfeited, 
fer. unlawful importation, together with the packages, 
Sc. and allo a cart and two horſes uſed in removing 
the ſame, &c,” for that he the ſaid John Hale did 
<< knowingly. harbour, keep and conceal, and permit and 
o ſuffer to be kzowingly harboured, kept and conceal- 
«ed, the ſaid tea, Sg. ſo unlawfully imported, con- 
& trary to the form of the ſtatute, c.“ — The cart 
and horſes, and the tea, were alſo by the ſame con- 
viction adjudged to be forfeited; but the penalty of 
treble the value of the tex, which amounted to 6811. 75. 
6d, was mitigated to 190. ðr’t 5 
Upon the conviction being removed into this court 
by writ of certiorari, a rule was obtained to ſhew cauſe, 
why the.ſame ſhould not be quathed, the juſtices having 
improperly proceeded to convict abs tent in treble 
the value Ll the tea; for © Fnowingly Harbouring, &c. 
Without ſufficient eyidence to warrant them in ſo going. 
And now, upoh ſhewing cauſe, the evidence appear- 
ed to be, “ that the witneſſes, in à field, àbodt a 
quarter of à mile from the detendant's houſe, and 
which field they all. ſwore they believed to be in the 
defendant's occupation, ſaw two of Vis ſervants loading 
the tea in queſtion, into a cart with, two horſes, Which 
one of the witneſſes Jikewiſe ſwore were the defendant'. 
Another witneſs ſwore, that in a converſation with the 
.defendant, be ſaid & it was unfortunate for him, that 
e his ſervants had taken his cart and kortes witheut his 
* knowledge :”—The defendant, upon bein Called 

Ng anſwer the charge, declafed 
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| his ſervants having the tra; but did not produce 
3 g:ther of the ſaid two ſervants wha were cbncerned in 
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loading the ſaid tea into a cart, or any other evidence 1777. 
whatſoever in proof thereof; nor did he prove that the — 
duties chargeable upon the ſaid tea, had been ever paid Arx 
or ſecured, as by law they ought. to have been. 2 
Upon ſhewing, caſe againſt the above rule, ſo much MY 
of the conviction, as related to the penalty of treble the 
value of the tea, was quaſbed; but the reſt, as to the 
condemnation of the tea and the cart and horſes, was 
adjudged good. 5 | | | 
N. B. It ſeemed to be the opinion, of Mr. Daven- 
port, who was of counſel for the deſendant, that a 
conviction could not be adjudged bad in part, and 
good for the reit. But for the benefit of his client, he 
conſented to this mode of accommodating the diſpute ; 
and a rule was accordingly made as above. 


Da Cos a verſus Jo NES. Same day. 

WEls was an action of aſſumgſit, upon 3 wager not 2 

between the plaintiff and the defendant, upon the vluncory wager 
ſex of Monſieur Le Chevalier D Eon; and who was ſa Wen TYRE ans 
deſcribed in the declaration, which ſtated, that the de- putt af 
fendant on the 4th of O#ober, 1771, in conſideration a third, appa- 
that the plaintiff would then and there pay him /eventy- rently a man 5 
fue guineas, undettook to pay to the plaintiff three hun- davins acted, 
dred pounds, in caſe the Chevalier ſhould at any time prove _ — ws. 
to be a female. „ 1 in I 

There were other general counts for money lent, mo- Public charac. 
ney laid out and expended for the uſe of the de- u 7: Be- 
fendant, and money had and received by the defendant quiry — 

5 5 h 8 y ant quiry tends, to 
to the uſe of the plaintiff. Plea, Von aſſumpſit.— The indecent evidence, 
cauſe was tried before Lord Mansfield at Guildhall, at 2. Becauſe it 
the littings after Michaelmat Term, 1777, When, the . — 
jury found a verdict for the plaintiff, damages 300l. individual, and 
colts 40s.—Mr.  Bearcroft, of counſel for the. defen- of /ociety.—Bug 
dant, had moved on the ſecond day of this term to ar- ome cy oO 
reſt the judgment; and if he mould not ſucceed in that, feelin " 
then that the defendant-might be at liberty to „ay the being received, 
proceedings ; and obtained a rule to ſhe w cauſe. This mo- Where it is ne- 
tion was grounded upon an objection he took at the % ge 
trial, that the plaintiff ought not to recover, becauſe 3 a 
was a Wager upon a queſtion tending to introduce in- righr, | 
decent evidence.. Jo this it was anſwered, that the ob- 
jection, if founded at all, appeared upon the record; and 
Lord Mansfield being of that opinion, the objection was 
then over-ruled. . Afterwards, on Taeſday, the 27th of 
January in this term, Lord A4ansfield mentioned this 
caſe, and applying to Mr. Bearcroft, ſaid, he under- 
| | Es. ſtood 
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ſtood his only objection was, that the queſtion led to 
indecent evidence. But his Lordſhip added, there is 
another ground, which does not appear fo ſtrong upon 


the record as upon the evidence ; which is, that it ma- 
terially affects the intereſt of a third perfon; If I am 


right in that objection, the plaintiff ought to have been 


nonſuited. Therefore I mention it, that you may move 


for a new trial at the ſame time, and ſo take in the 


whole of the queſtion.” —This addition was accordingly 
made to the rule. b 


Mr. Wallace, Mr. Buller, and Mr. | Dunning now 
ſhewed cauſe, and argued, that by the law of England, 
wagers upon every poſſible ſubject are lawful ; ſuch only 
excepted, as are ſpecially prohibited by poſitive ſtatute ; 
vg. wagering policies upon ſhips, Sc. intereſt or no 
intereſt, and ſuch as are made void by the ſtatutes againſt 
gaming. But even theſe were lawful antecedent to the 
itatutes that reſtrain them. Every other ſubject there- 
fore, remains open to this ſp-cies of contract, as it did 
at common law. And there, whether the parties were 
intereſted or not, was totally immaterial. But if it were 
material in this caſe, the parties certainly were inte- 
reſted from the moment of ſubſcribing to the policy. 
Any objection however to the legality of a wager is 
idle, when it is conſidered, that even courts of juſtice 
have adopted it as a form of legal proceedings, and try 
all feigned iſſues in that ſhape. The fingle queſtion 
therefore, is, whether the /ex of a perſon is an impro- 

er ſubject of a wager. And iſt, as to the objection, 
that it zends to introduce indecent evidence No doubt, 
many ſuch wagers have exiſted. Inſurances upon the 
ſex of children unborn, are frequent. Maſter Halford 
policy upon Lady Lade's child, if it had been brought to 


trial, would equally have led to indecent evidence: But 


no one ever thought it void, or objectionable on that 
account. In pedigrees, it is not uncommon for the 
fame ſort of evidence to ariſe. Suppoſe a wager, whe- 
ther a particular act was done by a man or a woman 3 Or 
a /ife Inſurance, with an exception as to 2 parlicular dif 
ea/e ; the diſcuſſion of theſe, and many other ſubjects 
might involve the greateſt indecency. But courts of 
juſtice do not reject the contracts of parties, becauſe 
the ſubje& matter of them happens to be indecent or 
indecorous. What can be a greater violation of all de- 


corum, than for two ſons to run their father's lives a- 


gainſt each other? And yet the caſe f the Ear] of 


Alurcb v Pigot. Trin. 11 Geo. 3. was entertained, and 
folemnly adjudged in this court, in favour of the con- 
tract, without a thought or idea of its being liable 


to 
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- So 4.8. we; 


any ſuch objection. In the caſe, of Jones v. Randall. Hil. 14 1778. 
(Geo, 3. B. R. * which was a wager upon the event of a — 
ſuit then depending, and part heard before the houſe of Da Cos 
Lords, the objection of its being contra bonos morgs ap- Banca 

plied in the ſtrongeſt manner poſſible; becauſe the el- « Sera. Ts 

ſential requiſite to the validity of a wager, namely, that : 
there ſhould be an equal chance of winning or laſing, 

could only exiſt in that caſe upon the ſuppoſition, that 

the houſe were ſq ignorant as not to know, the law, or, 

knowing it, were ſo profligate as to decide gontrary to 

law. But the court were clear in oyer ruling the objec- 

tion, and confirmed the contract. Here however, the : 

objection is not even warranted by the fact, For the 5 

ſubject matter was not only capable of being proved, 1 

but has been proved in three ſucceſſive trials, without in- '* 

decent evidence. The time tq have objected would have 
been, when any ſuch evidence appeared; not becauſe it +8 
poſſibly might appear. There is nothing therefore in | ny 

this objection; and if there were, it is in this cafe pre- | 20 

mature. 2dly, As to the poſlibility of its affeing the FLY 

mmtereſt of a third perſon; that objection perhaps may 1 

hold, where the proceedings are merely fictitious or eh 

collufive, and where they are fet on foot for no other ; 

purpoſe than to. injure a third perſon who is innocent; i4 þ 

as in Muilman's caſe t. But the ground upon which 791 

the court interferes in ſuch a caſe is, that the proceedings 7 

are a contempt of the court; and therefore, at the in- 51 

ſtance of the party liable to be injured, the court will 4 

ſtay. them and puniſh the contempt. So, if this had 25 

been a mere contrivance to affect an innocent perſon, wy 

the court might have conſidered it as a contempt. But 
the caſes are totally different, This is a fair bona fide 
wager, made no leſs than ten years ago, without the 
ſmalleſt intention of affecting the Chevalier D' Eon in the 


llighteſt degree. The filence of the parties till this time, | I 
Clearly ſhews that: And even now, the action would | 6 
not have. been brought to trial, but for the evidence fur- 73 
niſhed by the Chevalier herſelf in her diſpute with Demo- | # 


rand. But in what manner can it affect her? There is no- 
thing criminal in having aſſumed the habit or the form 
and character ef a man, and having fought the battles of 
her country or ſerved it as a miniſter of ſtate. But if it is 
criminal, the conſequences ariſing from it are the ef- 
fect of her own conduct. She has impoſed upon the 
world by aſſuming a character that did not belong to 
ber ; and therefore, ought not to be protected in con- 
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tinuing the cheat. So that, either way, the objection falls 
to the ground. And if the Chevalier could not avail her- 
ſelf of it, a fortiori the defendant, who is an indifferent 
perſon, cannot. But it is not every day's practice for 
third perſons to be affected, and very materially ſo, by 
trials in the common and ordinary courſe of juſtice ? 
What could be more painful to a father, than to have a 
wager upon his own life laid by his fon, publicly canvaſſ⸗ 
ed and diſcuſſed in a court of juſtice? A wager was lately 
tried upon the place of nativity of the Dutcheſs of Ha- 
milton and her ſiſter, whether it was in England or Ire. 
land; which produced an enquiry that aſcertained their 
ages : A very ſerious ' inconvenience probably to them, 
but it would have been no ground for ſtaying the regular 
proceedings of a court of juſtice. But here the objection 
itſelf falls, becauſe all the public characters which the 
Chevalier has filled, are paſt. As there is no ſubſtantial 
objection therefore, either upon principle or authority, 
nor any founded in fact, to bar the plaintiff's right of 
action in this caſe, the verdict ought to ſtand, and the 
rule be diſcharged. 

Mr. Bearcroft and Mr. T. Cowper contra, in ſupport of 
the rule. There is ſufficient foundation for ſtaying pro- 
ceedings upon both objections ; and the ground is this: 
that to permit ſuch a wager to be diſcuſſed in a court of 
juſtice, is contra bonos mores. I. It tends to introduce in- 
decent evidence, where it is not neceſſary for the purpoſe 
either of civil or criminal juſtice, upon a queſtion, in 
which the parties have no intereſt whatever but of their 
own creating. 2. It tends to violate the peace of ſociety 
by exhibiting a bird perſon, who is innocent, in a ridicu- 
lous and contemptible light to all the world, and to break 
in upon his private comfort and peace of mind. Wagers 
of this kind, are in themſelves a national diſgrace. Ought 
it to be endured in any country, that two perſons ſhall 
lay a wager upon an indecent ſubject, and then call upon 
the higheſt court of juſtice in the kingdom to determine 
fo improper a queſtion ? To obviate this objection it has 
been ſaid, that in point of fact no indecent evidence was 
given in this caſe : But that is not ſtrictly ſo. The trial 
certainly was, and in the nature of it could not but be, 
indecent. And it is upon that, the objection turns: Not, 
whether the language of the witneſſes, or the mode of 
conducting the trial, was indecent; but whether the na- 
ture of the ſubject was ſuch, that the moſt guarded cau- 
tion and warmeſs in the mode of expreſſion, could not 
7 8 indecent ideas from ariſing ent of the cauſe. 

here the purpoſes of public juſtice require that inde- 
| 3 5 cent 
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cent evidence ſhould be given, as upon an indictment for 
a rape, the court muſt of neceflity ſubmit to the incon- 
venience ; otherwiſe crimes would go unpunithed, and 
offenders eſcape. So, if neceſſary to the deciſion of pri- 
vate wrongs, or to the rights of individuals. Mr. Juſtice 
Burnet therefore was clearly wrong, (and it is not diſput- 
ed that he was ſo) in refuſing to try the action of defa- 
mation before him, in which a woman charged a man 
with having proclaimed to the world, that the had a de- 
fect in a particular part of her body. I he defendant by 
way of plea juſtified, averring that it was true ſhe had 
a defect. When the cauſe was called on, Mr. Juſtice 
Burnet threw the record out ot court. But the plaintiff 
was an injured perſon : Therefore, he certainly ought to 
have entertained the ſyyit.—Suppoſe' a quettion were to 
ariſe upon the right of inheritance of an hermaphrodite, 
who, Lord Cote ſays, thall be heir, either as male cr 
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female, according to that ſex which prevails*.” For the“ Co. Litt. 3. 
fake of private juſtice it would be neceſſary to hear ant“. 29 b. 


decide upon the fact. So, in the cafe of a particular dii- 
eaſe excepted out of a policy for life. But not, it it 
were a mere voluntary wager, whether ſuch a perſon was 
an hermaphrodite, or had 'a particular diforder. No 
more would the court tolerate a wager, as to the cauſe 
why a married woman did not breed. And numberleſs 
other inſtances might be put. So palpable is the object ion, 
that it is impoſſible to illuſtrate it by particular cafes with- 
out falling into indecency. 2. It affects the peace ani! 
comfort of a third perſon, and, as ſuch, the peace of 
ſociety. The caſes to which this has been compared, 


bear no ſimilitude to it. There is no ridicule attending, a 


Wager upon the/ſex of an unborn child. In the caſe gf 
the Earl of March verſus Pigatt, the reproach did not fall 
upon thoſe who were the ſubject of the wager, but upan 
the parties themſelves who laid it. ue v. Randal was 
a hedging wager by a party who was intereſted ; it reflect- 
ed on nobody: The event was quite uncertaia ; and the 
court determined that there was no objection to it, either 
in morality or policy. (Lord Mansfield. Never was a 
queſtion more doubtful how .it would be decided till it 
was actually determined.) But in this caſe, the intereſt 


of D' Ron, as well as his private feelings, are maſt ma- 


terially affected. By the inveſtigation of his ſex, he may 
expoſed to ridicule and contempt: And it, as was al- 
ſumed in the argument, it goes to prove him an unpoſtor, 
it is adding infamy to ridicule. It can never be, tliat 
mere volunteers in a wager ſhall be permitted wanton]y 
to gapoſe to the public view, every defect and imperfecti- 
ge on 
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on of thoſe they think fit to ſelect for the purpoſe, and 
in aid of the enquiry, diſturb the peace of whole famr 
lies, by calling confidential friends, profeſſional attendants, 


near relations and neceſſary attendants to give teſtimony 


of the fact. Therefore, upon principles of juſtice, the 
court, will now do, what ought to have been done at the 
trial, and allow the objection. . 

Lord Mansfield. This caſe, upon the trial of the firſt 
cauſe, made a gteat noiſe all over Europe: And ſoon af. 
terwards | own I was ſorry, that the anſwer given to the 
objection made at the trial, „that it appeared upon the 
record,” had been ſo haſtily given way to by me. I was 
ſorry that the nature of the action had not been more 
fully conſidered. I was forry for another thing; that the 


witneſſes who were /ubpenaed had not been told they 


might refuſe to give evidence if they pleaſed.  - But no 
objection was made on their behalf by the counſel for 


the defendant, nor did any, of themſelves apply for pro- 


tection, or heſitate to to anſwer. I have fince heard that 
many of them were confidential perſons, ſervants, and 
others employed in the way of their profeſſion and bufi- 
neſs. Had any of them demurred, it would have opened 


the nature of the action. That two men by laying a wa- 


ger concerning a third-perſon, might compel his-phylici- 
ans, relations, and ſervants to diſcloſe what they knew 


relative to the ſubject matter of that wager, would have 


been an alarming propoſition: the bare ſtating it would 


. have ſtartled. Indeed, the objection being put upon the 


general crude ground of the cauſe leading to indecent evi- 
dence, and not upon the ſpecial nature of this caſe, did 


not ſtrike me. For indecency of evidence js no objection 


to its being received, where it is neceſfary to the deciſion 
of a civil or criminal right: And upon that ground, we 
think Mr. Juſtice Burnet did wrong, in rejecting the cafe 
that came before him; for there, the party had received 
an injury. But if it had been an action upon a wager, 
whether ſuch a woman had ſuch a defect or infirmity, it 
would have been nearly the preſent caſe. Indifferent wa- 

ers upon indifferent matters, without intereſt to either 
of the parties, are certainly allowed by the law of this 
country, in ſo far as they have not been reſtrained by par- 
ticular acts of parliament : And the reſtraints impoſed in 
particular caſes, ſupport the genera! rule. For where 
parliament interpoſes and ſays; ** unleſs you have an in- 
tereſt in ſuch a caſe, any wager or inſurance upon it fhall 
be void and of no effect ;”' it implies; that in cafes not 

| ſpect- 
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ſpecially prohibited by act of parliament, parties may 1778. 
wager or inſure at pleaſure. And this fpecies of contract 
has, in fact, gone to an extent that is much complained Dr Cosr 
of. Whether it would not have been better policy, to —— 


have treated all wagers originally as gaming contracts, and 
ſo have held them void, is now too late to diſcuſs : They 
have too long and too often been held good and valid con- 


tracts. But notwithſtanding they have been ſo generally 


entertained, there muſt be a variety of inſtances, where 
the Ronny act of two indifferent parties, by laying a 
wager, ſhall not be permitted to form a ground for an 
action or a judicial proceeding in a court of juſtice. Sup- 


poſe a wager between two people, that one of hem, or 


that a third perſon, ſhall do a criminal att. To go from 
ſtronger caſes to thoſe that are leſs ſtrong. I lay you a 
wager, you do not beat ſuch a-perſon. You lay that you 
will.” Such a wager would be void: Becauſe it is an in- 
citement to a ' breach of the peace. Suppoſe the ſubject 
matter of a wager were a violation of chaſtity, or an im- 
moral action: I lay ſeduce fuch a woman,” Would 
à court of juſtice entertain an action upon ſuch a wager ? 
Moſt clearly not; becauſe it is an incitement to immorality. 
Suppoſe a wager upon a ſubjet contra bonos mores, like 
the caſe of Sir Charles Sedley; would a court of juſtice 
try a wager that incites to ſuch indecency ? It may be 
faid, there are no adjudged caſes ; but you offend ; you 
miſbehave by laying ſuch a wager. To come 'nearer to 
the point: Suppoſe a wager that affects the intereſt, or 
the feelings, of a third perſon; which is one of the 
grounds upon which the motion for a new trial in this 
caſe has been argued.” For inſtance : That ſuch a woman 
has committed adu/tery. Would a court of juſtice try the 
adultery in an action upon fuclt a wager? Or, a wager 
that an unmarried woman has had a baftard. Would you 
try that? Would it be endured ? Moft unqueſtionably it 
would not. Beeauſe it is not only an injury to a third 
perſon, but it difturbs the peace of ſociety ; and in either 
of theſe two laſt caſes, the party to- be affected by it would 
have a right to ſay, How dare you bring my name in 
queſtion ? If a hu/band tomplains of adultery, He ſhai! 
be allowed to try it; becauſe he is a party mjured. So, it 
it be neteſſary to juſtice, to try whether ſuch a one is 2 
baſtard ; it ſhall be tried. But third perſons, merely for 
the purpoſe of laying a wager, ſhall not thus wantonly 
expoſe others to ridicule, and libel! them under the form 

of an action. | | 
We then come to the preſent caſe, which is ſhortly 
this. Here is a perſon who appears to all the world to be 
| 2 man; 
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a man; is ſtated upon the record to be ©* Moſſeur Le Che 


valier D' Eon ; has acted in that character in a variety of 
capacities; and has his reaſons and advantages in ſo ap- 
pearing. Shall two indifferent people, by a wager be- 


tween themſelves, injure him ſo, as to try in an action 


upon that wager, whether (as was ſaid in the argument) 
he is a cheat and impoaſtar ;. or, ſhew that he is a woman, 
and be allowed to ſubpænd all his intimate friends, and 
confidential attendants, to give evidence that will expoſe 
him all over Europe? It is monſtrous to ſtate. It is a diſ- 
grace to judicature, And if the Chevalier, by application 
to the court or otherwiſe, had come and ſaid, here is a 
villainous wager laid to injure me; I pray the court, as a 
third perſon whoſe intereſt it affects, to ſtop it; the court 
would inſtantly have done it: Upon the ſame principle as 
the court ſtayed the proceedings, upon the application of 
Mr, Muilman, in the caſe of Coxe et - Where- 
ever a queſtion ariſes upon a real matter of right, though 
the intereſt of third perſons, not parties, may be affect- 
ed by it, it ſhall be tried. — If a witneſs lays a wager up- 
on the ſubject matter in diſpute between a third perſon, 
it does not affect his evidence ſo as to defeat either party 
of it. | i | 
I think the other ground is material. The, queſtion is 
upon the ſex of a perſon, to the appearance of all the 
world, a man; and who, for reaſons of his own, thinks 


proper to keep his ſex a ſecret. The medium of proof 


upon ſuch a queſtion, muſt ariſe from the circumſtances 


that diſtinguiſh the ſexes. This neceſſarily tends to in- 


troduce all the indecent evidence ſuch an enquiry can 
involve. Suppoſe two perſons were to lay a wager upon a 
mark or defect in a woman's body. Will the court fay 
they would ſuffer her chambermaid to be called, to give 


evidence upon ſuch a queſtion? Thecaſe mentioned inthe 


argument, of an inſurance hy two ſons upon the lives of 


their reſpective fathers; and other caſes, where the life of 
one perſon 1s run againſt another, are not caſes that injure 


or affect the individuals who happen to be made the ſub- 
ject of ſuch a wager. They are no reflection or injury 
to them. So, a wager whether the next child ſhall be a 


boy or a girl, hurts no one. But the preſent caſe is indecent 


in itſelf, and manifeſtly. a groſs injury to a third. perſon; 
therefore, ought not to be endured. We think the ob- 
jection appears ſufficiently upon the record, and that there 
is ground enough upon thele allegations to arreſt the judg- 
ment, | | 
The three other judges concurred,  .- | 
Per. Cur. Rule for arreſting the judgment abſolute. 
Rox BUCK 
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HIS was an action upon another wager in the form A policy upon 

of a policy on the ſame ſubje& as the preceding unis . 
caſe, with this difference only; that it was made ſubſe- ing policy with- 
quent to the ſtat. 14 Geo. 3. c. 48. by which, all in- in the ſtat. 14 
{urances upon lives, or any other event or events, without O. 3. c. 48. 
intereſ} in the purties, are made null and word.” The 
queſtion reſerved therefore at the trial, was, whether this 
were a policy, within the act; and if the court ſhould be 
of opinion that it was, then a nonſuit was to be entered. 
Mr. Buller accordingly moved the ſecond day of this term, 
that the verdict given for the plaintiff might be vacated, 
and that a judgment of nonſuit might be entered inſtead ; 
and for leaye to moye in arreſt of judgment, and to ſtay 
the proceedings if his firſt motion did not ſucceed. —Lord 
Mansfeld after delivering his opinion in Da Coſta verſus 
Jones that the objection ſufficiently appeared upon the 
record,” ſaid, that made it unneceſſary to go into the 
queſtion, whether this were a policy within the above 
ſtatute; therefore, a nonſuit ought to be entered. But 
the counſel for the plaintiff, on account of the cs, pray- 
ing to be heard upon it, the court permitted them to enter 
into the argument. They inſiſted the ſtatute did not ex- 
tend to this caſe; that it was not only not a policy, but 
the ſubje& matter itſelf incapable of inſurance ; And that 
the nature of the act, not the form of the inſtrument, 
ought to decide. But this was a mere wager reduced into 
writing, not upon any future contingency, but upon a fact 
then exiſting ; and therefore, to conſtrue it a policy within 
the meaning of the ſtatute, would be to extend the act 
to all wagers, where the parties for greater ſecurity might 
think proper to reduce them into writing. Lord Mans- 
field topped the counſel for the defendants, ſaying, it was 
too clear to give themſelves any trouble. The parties 
themſelves have called it a policy, it is indorfed a policy, 
opened as a policy; and any number of perſons whatever 
might have ſubſcribed it as ſuch. Therefore it is clearly 
within the act; and a nonſuit ought to be entered. 

Per Cur. Let a nonſuit be entered. 
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February 3d. By Kees 5 | 
If a in "Ru HIS was an iſſue to try whether the defendant, as 
1 0 


allotting vraſte wner of a certain meſſuage and lands, was entitled 
lands within a to an allotment of land upon Broadwaters Common, in 
manor, diret the county of Morceſter.—— The defendant pleaded a 


u difputed > | | adec 
a to be Private act of Parliament, 15 Geo. 3. © 25. for dividing 


tried by a feign and allotting the common and waſte lands in the manor 


e 1 7 and pariſ of Melverley in the county of TYorcefler ; by 
gase, lch ac. Which act, commiſſioners are appointed for aſcertaining 
tion, to fix claims; and that by a clauſe in the act it is provided, 
months 3 an ac- that if their award is made in November, December, Ja- 
tion brought a- nuary, February, or March, any perſon diſſatisfied with 
#9” $28 FAY ſuch determination, may bring their action in the form | 
time, if alated by Of a feigned iſſue within fix months, and try their claims | 
his death, muſt at the iſt, 2d, or 3d aſſizes next after ſuch determination: | 
bs een oG And in caſe of no ſuch aQion brought, commenced, or 
cap: 3 proceeded in within the times aforeſaid, then, ſuch order 
aſter the plain- Of the commiſſioners is to be final. That the defendant's 
tiff has notice of father was entitled to a copyhold, and claimed a ſhare of 
be dejeent, the common in reſpect of ſuch his copyhold eftate. That a 
the heir be not dis ber * 4 t] Lined” ni his 
admitted till long GHPute aroſe between him and the plaintiff touching 
after that time. right; and that the commiſſioners upon examination of 
witneſſes awarded in favour of him on the 12th Augu/t, 
1775. That on the 8th of November, 1775, a /atitat 
was taken out by the plaintiff to try the right. That on 
the 20th of November, 1775, Bate, the father, died: 
Upon whoſe death the writ abated. That the copyhold 
eſtate deſcended to the defen'ant, and he entered as heir 
at Jaw to his father, of which the plaintiff had etice. 
That the plaintiff did not within fix months after the 
award, or within -fix months after he had notice of the 
death of the ſaid Bat? the facher, and of the premiſes 
deſcending to the detendant, commence his action and 
try-it wichin three aſſizes. — The plaintiff replied, (pro- 
teſting he had #9 notice of the deſcent to the defendant, 
proteſting alſo that the defendant wilfully neglected being 
admitted tenant of the copyhold) that the defendant was 
not admitted ienant of the eſtate till the 10th of Ocklober, 
1776, and that the plaintiff did, within fix months after 
he was ſo admitted, commence his action. Demurter; 
and joinder in demurrer. | 
Mr. Leyceſter, tor the defendant, ſtated the queſtion 
to be, Whether the action was commenced within time; 
which, he faid depended upon whether the ſix _—_ 
imited 
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limited by the ſtatute were to be computed from the 
time of the 'ance/tor's death, or from the time of the 
heir's admittance; and he contended they ought to be 
computed from the death of the anceſtor. He ſaid, 
it was clearly ſettled, that an heir upon whom a copy- 
hold deſcends, is as perfe& tenant, and as compleatly in 
poſſeſſion of the land, as to all frangers, by the deſcent, 
as if he were in by admittance. Co. Comp. Cop. ſed. 41. 
He may enter, take . the profits, and maintain treſpaſs. 
Simſon verſus Gillion, Nay 172. Clark v. Pennifather, 4 Co. 


23. 8. P. He may bring ejectment or alien. Rumſey 


verſus Eves. 1 Leon. 100. Ina word, he 1s liable to ali 
duties, and entitled to all advantages, as well before as 
after admittance; which is only a matter between him and 
the lord to entitle the lord to his fine; but as to all other 
perſons it is indifferent. As to the proteſtation of the 
plaintiff that he had no notice of the deſcent, actual notice 
is in no caſe neceſſary. The entry and paſſeſſion of the 
tenant, are acts of ſuſhcient notoriety in copyhold as well 
as in freehold caſes, to make it incumbent upon all per- 
ſons concerned, to tate notice; and indeed more ſo than 
admittance itſelf : becauſe, that is only a private cere- 
mony at the lord's court. But ſecondly, ſuppoſing ad- 
mittance neceſſary, ſtill the action in this caſe is not 
brought in time; for as the writ abated by the death of 
the anceſtor, the plaintiff ſhould immediately, upon the 
admiſſion of the defendant, have continued it by Journey's 
accounts, and purſued it with due diligence. Spencer's 
caſe, 6 Co. 10. Vincb. 82. 1 Lutw. 287. 1 Ld. Raym. 
283. IVilcox v. Huggins, 2 Str. go. Fitz. Gib. 170. 


8. C. The general rule laid down by all theſe autho- 


rities is, that wherever a ſuit is continued by Jeurmey's 
accounts, it muſt be done recen?ly, and within a-reaſonable 
ume. But in this caſe, the plaintiff has not uſed due 
ciligence; and though particular circumftances may ex- 
cuſe, yet as the plaintiff muſt have been fully prepared 


(having before brought his action againſt the defendant's. 


father) there can be no ſpecial reaſon aſſigned to juſtify 
his delay, which has been injurious to all parties; and 
therefore the defendant ought to have judgment. 

Mr. Byaber contra, for the plaintiff ſtated, that the 
plaintiff had fued out writs againſt three other defendants 
in three ſevera! actions, depending preciſely upon the 
ſame queſtion, as the action brought againſt the defen- 
cant's anceſtor. That in the firſt of theſe three cauſes, 
a verdict at the trial paſſed for the plaintiff; upon which, 
a verdict by conſent. was taken for him in the other 
two; and that probably would have been the caſe in 

| B b b 2 the 


1778. 


" Kw1GHT 


werſus { | 


BATE., 


A — 2 = 


94 » a. at 1 
3 S 7 TY 
SX’ 


Se EIT JO YEA GT 7s \ | 
I EE RIPE TING = ** * * * * 8 
—— - —— -7 _— 2 — - £ Reps ” 
_ — 9 


ls 
„ 
; . 
1 
—_— 
4 1 
14 : 
1 
1 7300 
\ 1 
11 
) N 
o A 
| 
138 
il 


Hilary Term 18 Geo, 3. B. R. 


* 6 Co. 10. 


the action againſt the delendant's anceſtor, if it had not 
been abated by his death; the right being fully determin- 
ed by the verdict.itvthe fi cauſe. Therefore, the juſtice 
of the caſe was clearly with the plaintiff.—As to the 
queſtions ariſing upon the demurrer, he inſiſted, that the 
poſition lad down by Mr. Leyce/ter, that the heir of 2 
copyholder is tenant to all intents before admittance, was 
by no means eſtabliſhed by Lord Coke in the latitude con- 
tended for, So far he was ready to admit, that the 
heir is conſidered as tenant againſt all wrong- deer: but 
that is from the neceſſity of the caſe ; becaule the title muſt 
be in ſoniebody, and it clearly is not in the lord. So, in 
ſome caſes he may alien before admittance; becauſe it 
may be uncertain when a court will be held. But if he 
wiifully neglect to be admitted, he ſhall not; and ſo it 


was expreſsly agreed in I Leon. 100. That caſe is alſo 


in point to ſhew, that a ſtranger is not bound to take 
notice of the heir as tenant before admittance. But here 
moſt clearly he could not; becauſe this action mult be 
brought againſt the ozvrer, , not againſt the accupier 
therefore, till admittance, a ſtranger could net know 
againſt whom to bring it. If the defendant meant that 
third perſons ſhould be bound by his title, he ſhould have 
furniſhed them with proper evidence of it. Inſtead of 
which, it ſtands confeſſed by the demurrer, that he wilfully 
-heglected to be admitted. He alone then has prevented 
the action from being brought ſooner ; and therefore 
ought not to be permitted now to avail himſelf of his 
own wrohg.—As to. the4ſecond queſtion, whether the 
action was brought in time, after the admittance of the 
defendant, he ſaid, the doctrine of the Journey 's accounts 
was inapplicable to this caſe, except by analogy to ſhew 
that the ſecond writ ought to be ſued out in a reaſonable 
time. As to that, in Spencer's caſe*, it is ſaid ** to be 
entirely in the diſcretion of the court ;” and by the 
authorities, it is clear the time allowed has been often 
varied. In that caſe cited from 7 £4. Raym. 283. it 
is faid that formerly Half a year was allowed.” In 
Gifford verivs Young, 4 Lut. 297. the reporter ſays, 
there was no judgment, becauſe the court were divided, 
< whether. four months between the death of the defen- 


_ ««-dant ama the purchaſe of the ſecond writ was a rea- 
<< ſonable time.” In Sir Thomas Finch v. : Lambe, Cre 
Car. 294. new original was brought 4 year after ſe- 


verſal of th i outlawry, and adjudged good. And in the 
Year-book, & Ed. 3. 32 b. fix menths was ſaid (ar guendi 
to be ſooni 10vgh, and not denied. £34 1 1 

| Lor 


* 


judice you have raiſed in our minds in this caſe is, 


N. 
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Lord Mansfield. It is averred in the plea, that the 
plaintiff had notice of the eſtate having deſcended to the 
defendant as heir at law; that he had entered, and that 
he was in poſſeſſion; in ſhort, of every thing neceſſary 
to enable the plaintiff to have revived his ſuit in due 
time. | 125 | 8 
Mr. Boxer. We could not take iſſue upon two facts. 
We were obliged to give up one. We admit the defen - 
dant was in poſſeſſion, but we ſay he negligently refuſed 
to be admitted, 5 e 
Lord Mansfield. It is abſolutely averred, that you had 
notice of the entry and poſſeſſion of the defendant ; and 
you might have taken iſſye upon the notice. The \ 9-8 
rom 
what you have ſtated out of the record, which we cannot 
take notice of upon this argument 5 nor do I well fee how 
we can get at it. If the defendant's father in his life- time 
had made any engagement to abide by the event of the 


other cauſes, or if on the trial of the other actions, the 


defendant himſelf had ſaid, he would not be at the trouble 


of trying the queſtion over again, and by that means had 


induced the plaintiff to lie by, the court might get at it 
by a collateral motion, But no ſych circumftances ap- 
pear, Therefore Jaying all that you have ſuggefted, out of 
the caſe, Where is the dqubt ? The ſtatute fays, the ac- 
tion is to be brought within ſix montks and upon a feigned 


iſſue. An action is brought within fix months; but 4 


the death of the defendant the fuit is abated, Surely 
can never admit of a queſtion, where the original action 
is to be brought within fis months, whether the revival 


of the ſuit may be delayed for a whole twelvemonth, —- 


There might be a doubt, whether the plaintiff ought not 
to have fix months from the time of the abatement of 
the ſuit, but there is no pretence for more. — The ad- 
mittance is entirely out of the queſtian, being a matter 
only between the Jord and tenant, What impediment 
was there after notice of the deſcent, ta hinder the right 
from being tried in a feigned iſſue befare admittance ? 
— Therefore let there be judgment far the defendant. 
Per Cur. Judgment for the defendant, 
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Same day. 


Ex parte CorrRELL in the matter of Evans, 1 
| Bankrupt. 


* 


#4 4# 


HIS was a cafe out of Chancery for the opinion of 
2 this court, ſtating in ſubſtance as follows: Ca- 
therine Eſſex, ſingle woman, on or about the 25th June, 
1766, went to live with, and was hired by Richard 
Eaves, then or late of Sarehole in the pariſh of Tardli) 
in the county of Worceſter, iunbolder, dealer and chap- 
man, to ſerve him from that day for the ſpace of on: 
year. And the ſaid Richard Eaves was to pay the faid 
Catherine Eſfjex 5 l. 5 s. for ſuch ſervice. After the ſaid 


Catherine Eſſex. had lived with the faid Richard Haves, 


for about. five. months, the ſaid Richard Eaves by 
promiſing e © marry her, prevailed on her 
to permit him to have carnal Fnowledge of her: And 
ſhe continued in his fervice for eight years from the ſaid 
25th of June, 1766; and during that time had r c<1l- 
dren by him, one of which died ſoon after it was born, 
and the other is now living. And the never received any 
wages whatever from tlie ſaid Richard Eaves for ſuch 
ſervice, though ſhe often requeſted him to pay her ; and 
he as often promiſed to pay ber. That in or about the 
month of June, 1774, the ſaid Richard Eaves being 
upon the point of marriage with a, perſon of large for- 
tune, and wanting to remove the ſaid Catherine Eſſex 
and the child from him, the ſaid Richard Eaves with 
the conſent of the ſaid Catherine Eſeæ, intimated his 
with to Joſeph Cottrell, of Sparte Brooke, in the pariſh of 
LYardley,.m the county of Worceſter, blackſmith, and 
treated with him to marry her; and promiſed that if he 
would marry her, and ſettle a freehold hart and land at 
Tardley aforeſaid, Which he was ſeiſed of in fee, of the 
yearly rent of 15]. and upwards, upon the ſaid Catherine 
Ars fer her life, and take care of the %hi/d, the ſaid Rich- 
ard Eaves would give the ſaid Foſeph Cottrell 4 l. for the 
laid Catherine Eſſex's eight years wages, and @ bond for 

the payment of . 400l. by inſtalments. | | 
That accordingly, by leaſe and releaſe of the 23d and 
24th June, 1774, Cottrell, in conſideration of the intend- 
ed marriage, ſettled the premiſes upon himfelf for lite, 
remainder to the ſaid Catherine Eſſex for life, remainder 
to the iſſue of the marriage, Se. That on the 25th 
June, 1774, Richard Eaves, for the conſiderations aforeſaid, 
and in purſuance of the agreement between him and Cot- 
trell, entered into a bond in the penal ſum of 8001. 
conditioned 
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conditioned for the payment of 400 l. to the plaintiff by 1778. 
inſtalments. hat on the 29th of September, 1774, 
Toſeph Cottrell was married to the faid Catherine Eſſex = Fr 
his prefent wife, and has ever fince maintained the ſaid es 
child. That on the 6th of March, 1775, before any pay- 
ment on the bond became due, Faves was declared a bank- 
rupt.— The queſtions were, 1ſt, whether, under all the 
circumſtances of the caſe, Foſeph Cattrell was en- 
titled to come in as a creditor under the commiſſion 
of bankrupt againſt Eaves. 2dly, Whether the ſaid 
Foſeph Cottrell would be barred from recovering the mo- 
ney ſecured by tlie ſaid bond, in caſe the bankrupt ſhould 
obtain his certificate? W Ie 7 

Mr. Vilſon for the plaintiff had begun to argue, but 
Lord Mansfeld interrupted him, inquiring what could be 


— 


objected to the bond? 7 
Mr. Chambre contra, ſaid, the objection to the bond = 
was, that it was not within the- ſtat. 7 Geo. 1. not being » 
founded on a bond fide and good conſideration. | 9 
Lord Mansfeld. It is a good conſideration between the 
parties. It is a ſtipulation between them in conſideration 
of marriage: The one has performed his part, and mar- 
ried the woman; the other is therefore bound to per- 
form his. There is no ground to impute any fraud in 11 
the caſe. = | | | 275 | 1 


yet Doonan e 
1 4 


Afterwards, on February loth, in this term, the court 
certified in theſe words; N | 
Anſwer to the firſt quzre. Having heard counſel on both 

FO, ſides and confidered this caſe; iN 
ve are of opinion that the pe- 73 
titioner Joſeph Cottrell is en- 
titled to come in as a creditor 
under the commiſſion of bank- 
ruptcy iſſued againſt Richard 
| | Haves. ; | 
To the ſecond guære. We ae of opinion that he 
| will be barred. 
| Mansfield, 
R. Afton, 
E. Millet, 
V. H. Afſbhurſt. 


HaRRINGTOYN 


TAK, 

1778. 
Thurſday, fed. Hank RINO TON, qui tam, verſus JoHnsoN. 
th. | 
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13 R. Mallacę had obtained a rule for ſtaying the pro. 
action for in- eeedings in this caſe, which was an action againſt 
ſuring tickers the defendant for inſuring lottery tickets contrary to the 
contrary to ſtat. ſtat. 16 Geb. 3. Ic. 34. The application fer the rule was 
1 founded upon an affidavit made by the defendant, fiat: 
not ſtay the ing that a former action had been brought againſt him in 
proceedings the Common Pleas for the ſame offence, at the ſuit of one 


upon an affi- ; . 12 a 5 
. Mood, in which the court had given him leave to com 


fendant, that a ound *. F e e 5 
r * Mr. Bearcroft now ſhewed cauſe, and contended, that 
* had been the affidavit of the defendant ſtating only generally that this 
uf « 19; 765 "WP action was for the ſame Mente as that in the C. B. was 
3 for the ſame f. Not ſufficient. That it ought to have {ſpecified the par- 
fence, in which ticular inſurance which made the ſubject matter of the 
he had 7 to former action; either by ſhewing the numbers of the 
he muſt pe tickets, or for whom inſured, and when; which would 
ſuch matter have been the means of ſatisfying the court that the of- 
ſpecially, fences really were the ſame. At leaſt, the application 
ſhould have been ſupported by other affidavits. Being 
deficient in both thoſe circumſtances, the proper and only 
mode of relief was, to plead. the former action and leave 
of the court to compound, if it were warranted by the 
truth of the caſe. e 
Mr. Wallace, contra, in ſupport of the rule ſaid, the 
offence was heeping an office for the inſurance of tickets; 
not the act of inſuring ; for that is only evidence of the 
keeping: And that there could be but one offence of 
teeping, attended with one penalty. Conſequently, there 
was no neceſſity for the defendant to ſtate any thing more, 
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offence. As to pleading the former action and the 
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leave of the court to compound, he ſaid, there never was 
1 an inſtance of the kind. — But the court were clearly of 
1 opinion, that this matter ought to be ſpecially pleaded: 
1 And accordingly directed the rule for ſtaying the pro- 
I ceedings to be diſcharged. 
1 h this caſe, 2 Black, Rep. 1157. 
1 | | 4 
1 
1 
1 — 
|] | RES | HAXKEY 
0 | NY 


than that he had already been proſecuted for the fame 
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Hax EK EVN et al” verſus Jonts. 


*HIS was an iſſue directed by the Court of Chan- oat drawing 
cery, to try whether the defendant was a bank- ſon's 2 

rupt, and alſo the validit of the petitioning creditor's count, at the ex- 

debt: At the trial before Lord 4Zansfield, at Guildhall, at Pence of paying 
the ſittings after AZichaelmas Term, 1777, the jury found a conan : 
a verdict for the plaintiff on the /ecord iſſue, damages 18. vetides intereſt 
coſts 408. and alſo a verdict for the plaintiff on the fir}? at 5 per cone, a 

iſſue, damages 18, ſubject to the opinion of the court — 
on the following caſe.— That the defendant, a clergyman, borrowing ll 


being poſſeſſed of lands in the iſle of Ely, and engaged commodarion 
in expenſive works of cultivating and draining ſuch lands; ce in * - 
to raiſe money for that purpoſe and his other occations, ma — mm 
did before the years 17.74, 1775, and 1776, draw bills, ame amount, 
very many in number and to a very large amount in va- will not make 
lue, which were accepted by different perſons. That à man an ab. 
the defendant, in order to provide money for the pay- | ihe 7 
ment of the ſaid bills, ſent caſh and other remittances 4 ; 
to the acceptors, and allowed to ſome of his bankers a 

guarte per cent. for paying his bills, and alſo in many 

inſtances paid a guarter per cent. to the perſons who got 

them diſcounted, beſides intereſt at 5l. per cent. The 

defendant. alfo berrotued atcommedation bills to a large va- 

lue, in lieu of which he gave his own bills or notes to 

the ſame amount, He diſcharged all his bills and notes 

punctually till about the month of April, 1777.—The 

queſtion for the opinion of the court was, Whether this 

were a trading within the true intent and meaning of 

the bankrupt laws? If it were a trading, then à verdict 

to be entered for the plaintiff, on the firſt iſſue. If it 

were not à trading, then a verdict to be entered for the 

defendant on that iſſue. W ty. ä 

Mr. Douglas for the plaintiff, ſtated that at the trial | 

two objections were made to the validity ef the commiſ- / 
ſion; 1ſt, That the defendant was a clergyman in prieſt's 

orders; and the clergy being prohibited by law from 

uſing any manner of merchendize , the defendant could“ Stat. 21 fl. 
not legally be ſaid to be an object of the bankrupt laws ; 8. c. 13: ſec, 
But this objection he ſaid was now abandoned. He ſhould * 
therefore confine himſelf to the ſecond queſtion, Whe- 

ther the defendant, by engaging in a courſ- of tranſac- 

tions fuch as were ſtated in the cafe reſerved, had ren- 

dered himſelf an object of the bankrupt laws : That is, 

Whether he came under the deſcription of “ a perſon 
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% uſing or exerciſing the trade of merchandize;”” for he 
ſhould not contend that he fell within the other branch of 
the ſeveral ſtatutes that deſcribe bankrupts “, namely, of 
a perſon ** ſeeking his trade of living by buying and 
& ſelling.” He ſaid if the words of the ſtatute were ſuf- 
ficiently explicit in themſelves, ſo as not to admit of 2 
doubt what tranſactions came within the deſcription of 
uſing the trade of merchandize, he could not go out of the 
act of parliament for a conſtruction of them: but that 
was not the caſe; the words or otherwiſe”? leaving the 
ſubject open to great latitude. He conceived therefore 
the queſtion might properly be conſidered as a queſtion of 
the lex mercatoria; and he argued, that the law of mer- 
chants making part of the common law of England, the 
mode of determination in this caſe muſt be by the ſame 
media. Theſe, he ſaid, were, 1ſt, Formal adjudication 
of the courts of law; and where they were ſufficient to 
clear the doubt, the difficulty was at an end. 2d, If they 
were not ſufficient, the next beſt authorities to reſort to, 
were the dicta of learned authors and writers upon the 
ſubject. zdly, When they both failed, recourſe mult be 
had to the common underſtanding of perſons executing 
that part of the law. And lady, general conſiderations 
of convenience and public utility were to be adopted. 


He ſhould therefore ſubmit to the court an argument 


drawn from all theſe” ſources'; and hoped to fatisfy the 
court, that the defendant ought to be conſidered for the 


purpoſe: of this queſtion, as a perſon »/ing the trade of 


merchanize. And firſt; upon authorities, the caſe of 


Largſield verſus Witberby, Comb. 1 52. would, he conceived, 
be nearly deciſive of the queſtion. That was an action 


brought by the indorſee of a bill of exchange drawn by 
the defendant when at Paris on his travels. The note 


came by ſeveral meſne indorſements into the hands of 


the plaintiff, who brought his action on the cuſtom of 


mercbants, ſtating the defendant to be a merchant. The 


defendant pleaded that he was no merchant, but a gentle- 
man on his travels; and therefore not liable to the 
plaintiff's action. The plaintiff demurred, and the 
court held the plea was good. But upon a writ of error 
in the Exchequer chamber, the plea was over · ruled: 


Stat. 13 El. c. 7. ac. 1. c. 15. 21. Fac. 1. c. 19. The words of the 
latter ſtatute are “ all and every perſon cr perſons uſing, or that ſnall 
© uſe tbe trade of merchandize, by way of bargaining, exchange, barter- 
ing, cheviſance or otherwiſe,” in groſs or by retail, or ſeeking his or 


her living by buying or ſelling, or that ſhall uſe the trade or profeſſion 


of a ſcrivener, receiving other mens monies or eſtates into his truſt or 
cuſtcdy,” | 
qo: And 


SY 
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And the words of Lord Chief Baron Pollexfen upon the 
occaſion were remarkable; *© This is a merchandizable 
« af, and hinders the defendant from pleading that he 
« was n9 merchant.” And the reports adds ** that judg- 
« ment was reverſed, for that he was a merchant by the 
« taking up of money, and drawing the bili.“ 

Lord Mansfield. The queſſ ian here ariſes on a ſpecial 
cafe: Whether this act of drawing bills, is ſuch an act, 
as makes the defendant a ſcrivener within the meaning of 
the ſeveral ſtatutes againſt bankrupts. Eden) man who 
draws a bill of exchange, does -a merchandizahe aft but 
that does not make him liable to be a bankrupt. 

Mr. Douglas. The next caſe is, Richardſon v. Brad- 
ſhaw, 1. Att. 128. That aroſe on a feigned iſſue, to try 
whether one Wilſon was a trader; and whether he was a 
tanker. The caſe was tried before Lord Chief Juſtice 
Lee; and by the report it appears, that upon the firft 
queſtion, “ Wilſan, who was an agent, drew on Johnſon, 
who was another agent, to the amount of 280, ooo l. and 
he drew on Wilſon to the amount of 290, ooo: but there 
was no commiſſion money on either ſide. It was, proved 
in the cauſe by various merchants, that drawing and re- 
drawing bills to fuch an amount, wasia*traficking in ex- 
change, and ſuch a- trafficking as would make a man lia- 


ble to a commillion of bankruptcy. The jury aſked the 


judge, Whether ſuch drawing and redrawing was in 
point of law a trading. — The judge ſaid, it was not fo 
much a point of law as a point of fat, to be determined 
by them on the /g of merchants; and if they paid cre- 
dit to the evidence, this was a trading. I be verdict giv- 


en by the jury was, that Wilſan was a trader and a bank- 


rupt.— There was no motion for a new trial, and the 
caſe was acquieſeed in.“ It is true, there have been 
doubts whether the direction of Lord Chief Juſtice Lee 
was right; But las the cafe was acquieſced in, it is a very 
ſtrong authority for the plaintiff. ä 
Lord Mansfield. I was counſel in that caſe. I do not 
remember there was any motion for a new trial: But a 
very material circumiiance there was, that Milſon kept 
other people's moriey. . Beep ; 
Mr. Douglas. Thirdly, Merchants may be conſulted 
as to the uſage and cuſtom amongſt them. In Mich. 19 
Tac. 1. Winch. 24. in the cafe of Vanbeath verſus Turner, 
Hobart Chief Juſtice ſaid, „If any doubt ariſes about 
the cuſtom of merchants, the court may ſend for the 
merchants to know it.” So-in Hardres 485. Hale Chief 
Baron faid, © It were worth while to enquire what the 
+ HRT. courſe 
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courſe had been amongſt merchants, or ta direct an iſſue 


for the trial of the cuſtom amongſt them.” In Ee ver- 


Haxrzy, ſus The Eaft- India Company, 2. Bur. 1216, where a bil 


Deu f 


Jox Es, 


of exchange was drawn by Lord Clive or order, who in- 
dorſed it over to Ogleby, without the words or order,” 
who indorſed it over to Edie, with the words “ or order,” 
the queſtion was, whether it was aſſignable. Lord Mans 
feld at the trial was of opinion, that it was a proper queſ- 
Lion to be enquired of the merchants. But the court after- 
wards heid it improper, becauſe the point had been already 
adjuiged,” — Mr. Douglas ſaid, he ſhould infer from 
this caſe, that where a queſtion is not ſettled by the lex 
mercatsria, it was competent to enquire of merchants, 
what the uſage was. He did not mean it was competent 
to aſk, whether ſuch a one was a bankrupt; but it was 
competent to alk, whether ſuch a particular tranſaction 
amounted to a trafficking in exchange within the x/agz 
of merchants. That though there were no merchants ex · 
amined at the trial of this cauſe, it was the general opinion 
of merchants in tlie city of London, that this was a drau- 
ing; and that opjnion was corroborated by the caſe of 
Richardſon verſus. Bradſhaw. Laſtly, on the ground of 
public convenience and utility, he ſaid, it appeared to 
him moſt neceſſary to the ſpirit and freedom of commerce, 


that there ſhould be a facility of raiſing great ſums of 


money for the purpoſes of trade, without the formal, ſo- 
lemn ſecurity neceſtary from perſons who are not mer. 
chants. That large ſums of money were daily advanced 
to perſons, who dealt in drawing and negotiating notes in 
the manner Jenes had done, upon the faith that ſuch per- 
ſons were liable to the bankrupt laws: If ſo, though it 
might not ſtrictly be ſaid to be a trading, it fell within the 
maxim, that communis error facit jus. Upon the whole 
therefore he ſubmitted, that the deſendant was ſubject to 
the bankrupt laws.“ 5 | 

Mr. F. Walker contra argued, that the defendant did 
not come within the deſcription of a perſon ufing the 
trade of merchandize, As to the caſe of Sqrsfield verſus 
IWitherby, it was neceſſary for the plaintiff to declare up- 
on the cuſtom of merchants, t | 
Lord Mansfield. That caſe has nothing to do with the 
conſtruction of the bankrupt laws : A man merely draw- 
wg a bill payable to a perſon who has bought a horſe or 
eny thing eiſe, will not make him a bankrupt. 
queſtion here is, Whether this man comes under any of 
the deſcriptions of a perſon liable to a commiſſion of bank- 
ruptcy, within the true intent and meaning of the ſtatutes 


concerning bankrupts.— Mr. F. Valter, the other ri 
| ; | | tha 
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that has been cited of Richardſon v. Bradſhaw makes 
for the deſendant; becauſe there, it was adjudged to be 
an exchange and rechange ; a drawing and redrawing with- 
in the acts of parliament, —With reſpect to public utility 
and convenience, arguments drawn from thence, are 
only of uſe where the law is ſilent. But they cannot be 
oppoſed to adjudged caſes ; no more can the private opi- 


nions of merchants : Much leſs can they, upon the con- 


ſtruction of laws ſo penal as the ſtatutes againſt bankrupts, 
by which ſome offences are made even a capital felony. 

hen, as to the fas from whence it is inferred that the 
defendant is a trader; they are iſt, That the defend- 
ant has had great undertakings in the draining of lands 
and improving them ; and that, to raiſe money for this 
purpoſe, he drew bills of exchange, to a- conſiderable 
amount, which bills were accepted by different perſons.” 
But the mere drawing bills of exchange, in the manner 
and for the purpoſe above ſtated, is not a drawing within 
the intent of the bankrupt laws. If it were, every body 
who has drawn bills of exchange, would de within the 
deſeripti n of a perſon liable to become a bankrupt. Will 
the acceptance of bills ſo drawn, aſſiſt to make the tranſ- 
action more a trading? Clearly not. With reſpe& to 
the reſt of the facts ſtated, they are ſo far from amount- 
ing to a trading, that they are a proof of the very reverſe. 


Por inſtead of trafficking with theſe bills fo drawn, for 


barter or profit; the only act he does is to pay commiſ- 
ſion money, beſides intereſt, to the different perſons upon 
whom they were drawn, or who diſcounted them. In 
Wilſon's caſe, he was concerned in drawing and redraw- 


ing, which is a trading within the intent of the act. And 


perſons concerned in that branch of trade, are well known 
by the name of exchange brokers. But in this caſe, the 
defendant was never drawn upon ; he only drew; and 
that, not for the purpoſes of trade, but for the particular 
purpoſe of draining and improving lands, which is no ſpe- 
cies of trading within the proviſions of the bankrupt laws, 
Therefore there is no pretence for ſaying he is an object 

of them. 19 | | 
Lord Mansfield. This is a queſtion upon the con- 
ſtruction of the ſtatutes concerning hankrupts ; and the 
caſe ſtates particularly, the only thing done by the de- 
fendant, from which it can be argued that he is become a 
bankrupt, within the deſcription and meaning of the bank- 
rupt laws. By the ſtat. 13 Eliz. c. 7. the deſerip- 
tion is this: “ Any merchant or other perſon 2/ng or ex- 
* ercifing the trade of merchandize, by way of bar- 
| é gaining, 
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« gaining, exchange, rechange, bartry, chevifance ot D 

„ otherwiſe, in groſs or by retail, or ſeeking his or her Ir 

c trade of living by buying and ſelling.” The ſtat, 2 pe 

Fac. I. c. 19. gives a fuller deſcription. © All and every th 

« perſon or perſons uſing, or that ſhall uſe the zrage of 1; 

þ „ merchandize, by way of bargaining, exchange, bar. an 
Ih « tering, cheviſance or otherwiſe, in groſs or by retail; T 
or fecking his or her living by buying and ſelling ; or th 
.- that ſhall uſe the Zrade or proſeſſion of a ſcrivener, re- nc 
1 '« ceiving other mens? monies and eſtates into his truſt ot 
' ce or cuſtody, who at any time after, &c.” 'Thele are T 
A the deſcriptions of a bankrupt. And tne facts neceſlary of 
1 to ſhew what was the nature of the buſineſs carried on a 
_ - by the party being laid beſore the court, whether they * 
= come within any of the deſcriptions enumerated in the ne 
* itatutes, is a queition of lav upon the conſtruction of 6 
1 the ſtatutes themſelves. It is not uſing an act of mer- tr 
$ chandize, Every man does that: Every man buys: But $1 
6 that does not bring a man within the deſcription, of a 0c 
1 perſon }:able to become bankrupt. He mult uſe the trade of 
5 of merchanaize. Ile muſt therefore fell as well as buy: be 
| nor will every act of ſelling do; for there are various 0 
1 ſpecies of ſelling, which are no trading within the mean- in 
1 ing of the acts; as where a farmer buys in theep, and th 
i ſells them again, &c, The fact ſtated in the preſent ot 
N caſe, from whence it is contended that the defendant is tc 
liable to a commiſſion of bankrupt, is, that on His own tt 

acccumt, and for his own benefit, he has raiſed money on ol 

his own ie, at the expence of paying a quarter per cent. u 

commiſtion, aud 5 per cent. intereſt: And, to better his is 

credit, has been uſed to get an additional ſecurity from ge 

other perſons, by borrowing their bills; in lieu of which, 2 

he gave them bis own to the fame amount. The quel- m 

tion there{ore is, Whether the circumſtances of a man re 

borrowing money on his own bills, for his own occzfions, 1 # 

makes him an object of the bankrupt laws. — had net ſy 

2 particle of doubt at the trial: Bur I deſired a caſe to B 

be made for the opinion of the court, for the fake of re 

that, which perhaps is more important than doing right: lo 

to bring all queſtions upon meicantite tranſactions to a ce 

certainty, General verdicts do not anſwer the purpoſe: — 

But when a caſe is made, the profeſſion know the reſult, Cc: 

the merchants know the refult ; And I rather deſire it in m 

. this caſe, on account of the authority of Rzichardſon vere w 

ſus Bradſhaw, which has been ſo much relied on. As la 

to that cafe, ſce what it was: Wilſon was an agent to C( 

25 regiments, and lived in London. fohnſen, his coriel- h 

pondeut, was alſo agent to many regiments and lived in re 


Dublin, 
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Dublin. The troops were occaſionally in Eugland and 
Ireland; and when the troops that were in H/i//on's de- 
partment were in Ireland, Johnſon rated money to pay 
them: And fo vice verſd. Wilson from the year 1745 to 
1757, drew on $a to the amount of 280,-001; 
and Fohnſon drew on Vilſon to the amount of 290,900 |. 
They took no commiſſion, and there was no reaſon why 
they ſhould ; for the advantage was equal. If one did 
not pay, he did not receive: And fo with reſpect to the 
other.— But what was the pr:rpoſe of their redrawing? 
They drew for the money of many thouſand perſons, 
officers, widows, and ſoldiers together: And there was 
a viſible gain from thence arifing from the exchange. 
What was the determination of the jury, though it was 
not their province to ſay? It was a very ſenſible one: 
„Drawing and redrawing may or may not be exerciſing 
trade and merchandize.”” It depends on circumſtances. 
Suppoſe a perſon in Yorkſhire, with a large eſtate, has 
occaſion for money to pay a debt on mortgage, or any 
other ſecurity in the city of London, He draws on his 
banker for it, and, to repay it, te!ls the banker to draw 
on him by bills. Would that be a drawing and re-draw- 
ing, ſo as to conſtitute a trading within the meaning of 
the bankrupt laws? Certainly not. But take it the 
other way; that a perſon has the cath of other people, 
to the amount of many hundred thouſand pounds, and 
the benefit of the exchange arifing from the remittance 
of it. That is merchandizing : And that was the ground 
upon which the jury went in the caſc of Mien. — There 


is no greater fault in citing caſes, than that of drawing 


general concluſions from particular premiſes. In Hiaſau's 


caſe it was ſaid, * That drawing and redrawing was 
merchandize.“ It does not follow that all drawing and 
redrawing is merchandize. The words of the jury in 
Wilſon's caſe were, * that drawing and redrawing for 
ſuch large ſums of money is trafficking in exchange.“ 
But there was no redrawing in the preſent caſe: Nobody 
redrew on the defendant, and all the drawing was to his 
loſs, and tended to his ruin : For he paid a quarter per 
cent. com miſſion, beſides intereſt, on every biil he drew. 
—With regard to what paſſed at the trial in Ens 
Caſe, with great reſpect to Lord Chief Juſtice Lees me- 
mory, I think the jury aſked him a very proper queſtion ; 
whether this drawing and redrawing was, in point of 
law, a trading in merchandize within the ſtatutes con- 
cerning baukrupts. And as the note is taken, he might 
have directed them as it is there ſaid he did. But the 
report fays, „ He told them it was a queſtion of fa, 

and 


1778. 
Hankzy 
werſus 

Joxxs. 


2 82 2 
W 
. 


3 
: 
7% 
X 
4 
# 
5 
#; 
5 
N 
1 
7 
i 
4 
7% 
. 
FP 
F 
9 
"5 
4 
1 


de 
. 
— ee 


S 
2 Sb; 


57 
__ _ + 
So 
A 


. 


2 ES 5A 
* I 2 n 
r 


* POTION 
"I Po $5 
ws - Nn 
N 
d — 


CE — — 


752 


Hilary Term 18 Geo. 3. B. R. 


1778. 


HAN KEY 
wer ſus 
Jones. 


Thurſday, 
Feb. 1 2th. 


"ww by _ 2 Jn 
ws 32 1 r * — * 
3 a © - 2 = Pn — I 


\ 
KF 
0.08 
y 
3 
In 4 

v 


f 
i 
| 
[' 
. . 

% 

. 17 


; 
J 
F 
v4 
"4 
# 
” 
7 , 
S} 
BY 
N $ 
WL, 
r 
6 
= 
4 T 
5 [ 
84 
. 
1 
”" 
ft 
" il 
4 
4x 
41 
4 
. 
1 
\' Wa 
N 
ry 
i 
. 
4 
. 
5 
44 
#1 
1 
i ﬆ 1 
_— 
1 
. 0 i 
. ww 
* 1 4} 
17 
1 
_— 
> wi " 
_— 
„ 
7 n 
YL : 1 
— 7 
1. fit 


+ 1 
4 4 
Fe 

1 * 
+4 


— 
> — TE 5 


— is il . 


and net of Jaw.” With all deference to his opinion, it 
was a queſtion of law upon the fact. It may be pro- 
per to leave it to the jury, whether the perſon gets 2 
profit or remits other people's money; but the fact be- 
ing eſtabliſhed, the reſult is a matter of law. In il. 
/on's caſe he had vaſt ſums of other people's money, But 
this caſe is ſtript of every circumſtance of that kind: 
Merely a drawing by a perſon for the purpoſe of im- 
proving bis own eſtate ; and he pays diſcount on what 
he draws. Therefore, there is no colour for ſaying he 
is within the deſcription of the bankrupt laws. 
The other judges concurred. | 
Per Cur. Pojtea to be delivered to the plaintiff, 


Rex verſus Joun WHITAKER. 


HE defendant was ſummoning bailif to the ſheriff 
of Middleſex; and it was his province to ſummon 
jurors to attend to try cauſes. An attachment was 

granted againſt him, upon a charge of demanding and re- 
cerving money from ſeveral of the inhabitants to excuſe 
them from ſerving, and for ſummoning ſuch as re- 
fuſed to pay him, more frequently than it came to thei: 
turn. Being examined upon interrogatories, it appear- 
ed to the court upon the report of Sir James Burrow, 


that he admitted having received ſmall ſums from ſeveral | 


individuals, That in ſome years, he had received in 
the whole about 60}. or 701. per annum; and in every 
your ſomething, though ſometimes not more than 20]. 


ut he denied ever having demanded it, or having ever 


been guilty of partiality, either in excuſing thoſe who 
paid him, or in ſummoning thoſe more trequently than 
he ought to have done, who refuſed to pay him. He 
ſwore he received it only as a Chriftmas-box, which had 
been cuſtomary; and in no other view, whatever: And 


- poſitively denied that he ever acted with any partiality in 


tonſequence of its being given or refuſed. _ 

The court thought this to be a very bad practice, and 
of very evil example: Wherefore they fined him 200]. 
and ordered him to be committed, *till paid. They ad- 
ded that the ſheriF ſhould be informed of this, and that 
it ſhould be recommended to him to diſcharge this man 
from his office of ſummoning bailiff. 


. The End of HILARY Term, 


Memorandum. 


* 
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Memorandum. On the 1ſt of March, died Mr. Juſtice 1778. 
Hon, aged 62 years. | 
He was ſucceeded by Francis Buller, Eſq; one of his 
Majeſty's counſel learned in the law. Mr. Buller kiſſed 
hands on the 1ſt of May. On the 6th, being the firſt 
day of Eaſter Term, he was called Serjeant ; the motto 
on his rings, vim temperatam. He was ſworn t he ſame 
evening; and on Friday 7th he took his ſaat on the 
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Friday, Ma , ; 
. WulT#eLD verſus Lord LE DESPENCER, et al, 


13 not FN Cas E, the declaration conſiſted of three counts. 
. Poſt-maſter 1 The f Rating, that whereas by ſtat. ꝙ Ann. c. 1c, 
general, ſor a for eſtabliſhing one General Poſt- office throughout the 
1 kingdom, Cc. it was enacted, that there ſhould be one 
7 — General Letter - office erected in the city of London, &c. 
out of a letter and that one Poſt- maſter General ſhould be appointed by 
delivered into letters patent under the Great Seal, which ſaid Poſt-mal- 
the Poſt-ic% ter and his deputy and deputies, &c. and u other perſon 
ſhould have the receiving of all letters : By virtue of which 

ſaid act, one General Poſt-office was erected, Ee. and 

alſo a poſt was eſtabliſhed, between the city of London, 

and the town of Lewes, in the county of Sv/ex. And 

whereas by letters patent in purſuance of the ſaid act, 

the defendants were appointed to the office of Poji-maſter 

General, TO HAVE AND TO HOLD the fame with all 

powers, &c. for and during his Majeſty's pleaſure ; ex- 

cept always and reſerving to his ſaid Majeſty, &c. all 

. and every the duties and ſums of money payable. for the 
poſtuge of letters, Sc. c. And whereas by the fail 

letters patent, his Majeſty, out of his ſpecial grace and 

mere motion; did give and grant to the ſaid defendants 

the talary of 20001, per annum, payable out of the 1. 

venue aforeſaid, by the hands of the receiver or receivers 

general thereof; by virtue of which ſaid letters patent, the 

detendants were poſſeſſed of the ſaid office; and the 

ſaid defendants holding and exerciſing the ſaid office, the 

Plaintiff on the 24th of September, 1774, was poſſeſſed 

of a certain promiſſory note, &c. commonly called 1 

bank note for 1001 ; and being ſo poſſeſſed, he incloſed it 

in 4 letter ſealed and directed to one Joh Moxham, at 

Lymington, in the county of Hants. That tic ſaid letter 
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was carried from Lewes to London, and there was en- 
truſted to the care of the defendants at their office, in 
order to be ſent and delivered by them as directed. 
Nevertheleſs they, not regarding the duty of their of- 
tice, but wholly neglecting the ſame, did not deliver, or 
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WHITFELD 
werſus 
Lord Le 

DssPENCER, 


cauſe to be delivered, the ſaid bank-note ſo encloſed : 


By reaſon of which neglect of the ſaid defendants and 
their ſervants or deputies, the faid bank-note was wholly 
loſt out of the ' ſaid letter. | 
The ou count ſtated, that the plaintiff being poſ- 
ſeſſed of a note for 100 J. incloſed it in a letter (ut 7 — 
and that by the negligence of the defendants and of their 
ſervants and deputies, the ſaid bank-note was taker 
out of, the ſaid letter by one Richard Michel a ſervant of 
the aefendants, and employed by them as a farter of let- 
ters, who converted it to his own ule; by reafon where- 
of, the ſame was wholly loſt to the plaintiff, The third 
count charged generally, that the bank-note by the ne- 
gligence of the defendants was folen out of the letter. 
The defendants pleaded not guilty, The cauſe was tried 
before Lord AJansfield at the Sittings after Michaelmas 
Term, 1776, when the jury found the defendant nz 
guilly on the firſt, and third counts; and on the ſecond 
they found a ſepcial verdict, ſtating in ſubſtance, as fol- 
lows :— The ttatute 9 Arn. c. 10. for erectirig a General 
Poft-office, ſetting out the ſubſtance of the ſecond ſec- 
tion, That by virtue of the ſaid act, a General Poſt- 
office was erected, and a Poſt- office eſtabliſhed between 
the town of Lewes and the city of London, and between 
London and the town of Lymington. | hat by ſtat. «x 


Geo. 3. c. 1. it was enacted and declared ©* that the re- 


venue of the General Poſt-office ſhould be carried to, 
and made part of, the aggregate fund eſtabliſhed by the 
fat. 1 Geo. 1. c. 12. It then ſet forth the letters patent 


appointing the defendants to the ice of Poſt-maſter 


General, bearing date 11th December, 1770, thereby 
granting to them and their ſufficient deputy or deputies 
full power and authority, and to 9 other perſon what- 
ever, to receive, carry or deliver letters; and to take 
and receive, for the uſe of his Majgſiy, all ſums of money 
limited by the act 9 Ann. c. 10. for the poſtage of ſuch 
letters reſpectively. And further granting to the ſaid 
defendants full power and authority. to conſtitute and ap- 
point, by any writing under their hands and ſeals, fuch 
debuties, deputy Poſt-maſters, ſubſtitutes, &c. ſorters, Sc. 
as they ſhould think fit and neceſſary; and them, or 
any of them, from time to time to ſuſpend, cg. accord- 
ing to their diſcretion ; and to take, in his faid Majeſty s 
name and for his uſe, from be ſaid deputy Poſt-maſters 
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' faid; ſave only for their own voluntary defaults or mis- 


the faid defendants poſſeſſed themſelves of the ſaid office, 


ter or pacquet, &c. That he was employed as a for- 


| feloniouſly ſecreted the ſaid letter and ſtole the bank · note 


or other inferior officers, ſuch ſufficient ſecurity for their 
i 


being; and from time to time to fettle the ſalaries and 


ficient ſecurity from him in the King's name and for the 


letter ſealed and directed to John Moxham, of Lymington, 


faithful diſcharge of their reſpective truſts, and for the 
payment of the money received by them reſpectively, to 
the Receiver General of the faid revenue for the time 


allowances to the ſaid inferior officers, as the Commiſ- 
ſioners of the Treaſury, or the High-treafurer for the 
time being ſhall firſt approve of: The faid ſalaries and 
allowances to he paid out of the-revenue by the hands of 
the Receiver General: And further granting to the faid 
defendants a /alary of 2000l. per annum, payable quar- 
terly by the hands of the Receiver General and in regard 
the faid Receiver General is to receive 'and account for 
the ſaid revenue, that the defendants ſhould not be charge- 
able or accountable' or reſpon/ible for the ſaid revenue, or 
for the officers conftituted or appointed by them as afore- 


eazances.” — That by virtue of the ſaid ſetters patent, 


That the ſaid Richard Michel, on the 21ft of Augu/t, 1771, 
was in due manner appointed by the defendants, a forter 
of letters in the inland department ; and that on the 6th 
of September following, the ſaid defendants took a /uf- 


King's uſe, for the faithful diſcharge of the truſt of his 
ſaid office, and for payment of the money to be received 
1 it ſet forth the oath taken by Richard 

ichel not to delay, or in any way to embezzle any let- 


ter on the 24th September, 1774. That he received his 
2 out of the profits of the poflage, by the hands of 
the Receiver General; and not from the defendants : that 
the plaintiff on the 24th of September, 1774, was poſ⸗ 
ſeſſed of a bank-note for 1001 ; that he encloſed it in a 


in the county of Southamptan. That the ſaid letter was 
delivered into the General Poſt-office in London, in order 
to be there forted,. and conveyed by the poſt from thence 
to Lymington, in the county of Southampton. That the 
faid letter with the bank-note encloted came to the hands 
of the ſaid Richard Michel at the Ceneral Poſt-office in 
London, he being ſuch ſorter as aforeſaid 3 and that he 


thereout, corny to the form of the ſtatute. That he 
was tried, convicted, and executed for the ſame. 
This cafe was argued twice; firſt in the laſt Term 
by Mr. T. Cowper for the plaintiff, and Mr. Serjeant 
Walker for the defendants : And again in this bs 
| | g 
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Mr. Lee for the plaintiff, and Mr. Bearcroft for the 45 f 


fendants. The gueſtion was, Whether the defendants 
dy reaſon of their office, and by reaſon of the relation in 
which Michel the forter ſtood to them, were perſonally 
liable for the amount of the bank- note found by the fpe- 
cial verdict to have been ſecreted and ſtolen by him in the 
Pot-office : and the general ſcope of the argument was 
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2s follows. For the defendants it was argued, that upon 


the facts ſtated in the ſpecial verdict, they were not liable 
to the plaintiff's action in this particular caſe. 1, Becauſe 
no perſonal neglect was brought home to the defendants 
themſelves. —2. From the conſtitution of the office, as 
eſtahliſhed by the ſtat. 9 Ann. c. lo, Michel, and all the 
other inferior officers were in effect the fervants of the 
public, though nominated by the defendants.—3. The 
authority of Lane v. Cotton, i Lord Raym. 646. was in 
point, and decifive for the defendants, having remained 
unqueſtioned and uncontroverted from the year 1699, to 
the time of paſſing the ſtat. ꝙ Ann. c. 10; and from that 
time to the preſent, without any action being brought, 
of any clauſe inferted in any ſtatute relative to the Poſt» 
office in any wiſe impeaching it, or intimating a doubt 
upon the ſubject. Upon the firſt point, little was faid 
beyond the terms in which it was ſtated, Upon the ſe⸗ 
cond point it was ſaid, that the ftat. 9 Ann. c. 10. was 
made at the requeſt of the ſubject for a two-fold purpoſe. 
iſt, To raiſe a revenue to government. 2d, For the 
more ſecure, convenient, and ſpeedy conveyance of the 
general correſpondence of the kingdom. With this view, 


the ſtatute directs * that the revenue ſhall be appropriated * Nie ſect. 35, 
to the »/e of the, public; which in effect is ſaying, it ſhall 38, 43. 


be applied to the uſe of every individual in the ſtate: 
And without doubt, when fo applied, every individual 
equally ſhares the common benefit. In like manner, all 
the offices created by the ſtatute are for the uſe of the 
public. The Foſt-maſter General is the ſervar? of the 
public ; he is appointed by letters patent, and his ſalary is 


paid out of the public money: ſo, the deputy ſorters, 


and all the other inferior officers ſubordinate to the Poſt- 
maſter General, are the ſervants of the public, though 
nominated by him. This is apparent from a variety of 
circumſtances. iſt, It is a clear principle, that whoever 
holds an office which renders him reſponſible for any act 
done in it, ought to have the entire management and 
controul of ſuch office. If reſponſible for the acts of 
his ſervants, | he alone ought to have the privilege of ap- 
panting them, upon his own terms, and at his own 
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1775. ducretion,; and with as abſolute a power over them in 
| every reſpect, as he has over the ſervants of his ow 
Wuirzzro houſe. ' On the contrary, the Poit-maſter in this cal: 

. can neither fix the poſts, nor the rate of the poſtage ef 
pierzxczs. letters, nor receive the revenue ariſing from it; but par- 
a hament alone has the right to ſettle the one, and the 

Receiver General is entruſted with the other. 2d, Wil 
reſpect to the inferior officers to he appointed, the power 
given him by the letters patent, is not a general power d 
appointing ſervants; but the offices are all ſeparateiy 
and diſtinctly ſettled by name. Neither the perſons to 
be hired, nor the terms of their ſervice, are at the di- 
cretion of the Poſt- maſter: Bat both are to be approved 
of by the Treaſury. Even the ſecurity they are to entet 
into, and which alone could be the means of the Poſt 
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is . of embezzlement, it is only a breach of tut: 
In the 


ment of the Poſt- office, as for different regulations wh 
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it has been thought expedient to make: And yet at no 
time has any application been made to redreſs the griev- 
ance now complained of, by altering the law, nor any 
action been brought to impeach the propriety of that de- 
ciſion. On the contrary, the ſtat. 9 Ann. c. 10. and the 
other ſubſequent ſtatutes are a legiſſative confirmation of 
its authority. As tothe noe at the end of Lord Ray- 
mond's report, ſignifviug, that upon a writ of error 
brought, the Pot office paid the money, it would be to- 
tally immaterial if true, unleſs done upon proper and le- 
gal advice; bat the fact is, that no trace of any ſuch pay- 
ment can be found in the Poſt- office, or of any ſuch writ 
of error being brought*, The conciulion is, that the 
information given to Lord Raymond was not founded: 
And it is obſervable that no other reporter takes any no- 
tice of it. —For theſe reaſons it was ſubmitted that the 
action did not lie. | 1 a3t Þ ; 

For the plaintiff,” contra, it was faid, that to form a 
judgment of the ſubje& matter in queſtion, it was mate- 
rial to attend to the ſtate of circumſtances, antegedent to 
any, regulation for the eſtabliſhment of a General Poſt- 
72 to ſee what were the rights and powers of the ſub- 
ject, prior to ſuch. regulation. The irt ſtip towards 
erecting a Poſt · office was by ar. ordinance of Crowell; 
Scohell's acts, 1656, page 51 1. Prior to that ordinance; 
every body was at liberty to ſend their letters, containing 
bills of exchange or any other valuable property, by any 
mode of conveyance they might think proper; there be- 
ing no la w that prohihited one perſon to ſend, or another 
to carry, or that regulated the compꝑenſation to be given 


or received, for the poſtage or delivery of any ſuch let- 


ter, &c. But it was part of the legal lilerig of the ſub- 
ject, to employ whom he pleaſed, and exæxciſahle at his diſ- 
eretion. Motives of pubhc convenience were the prin · 
cipal inducement to the eſtabliſhing; a General Poſt- office; 
at the ſame time, it was no inconſiderable object of Cram- 
well's ordinance to prevent conſpiracies, by ſubjecting the 
general correſpondence of the kingdom to the inſpection 
of perſons appointed to the management of this new 
branch of revenue: And fo it is ſtated in the ordinance 
itſell. Antecedent to this ordinance, and to the ſtat. 12 
Car. 2. c. 35. there. could be no doubt but that whoever 
ruſted his inoney or effects to another, and paid hire for 
the conveyance of them, had his remedy. by action, in 


* Lord Monsfield upon | the firſt argument directed an enquiry to be 
made at the Poſt office, whether they had any entry or minute of the pay- 
ment above alluded to, and alſo whether any writ of error was brought, 
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caſe of a loſs, whether occaſioned by the negligence of 
the party employed, or by that of his ſervants. It was 
but reafonable therefore, as well as juſt, ſeeing the im- 
menſe profit ariſing from this parliamentary monopoly, 
that government ſhould ſtand in the ſame predicament as 
thoſe, whoſe office they had engroſſed entirely and exclu- 
fively to themſelves. Cleatly, there was nothing in the 
ſtat. 12 Car. 2. c. 35. or any other ſtatute relative to 
this ſubject, importing that the condition of the ſubjed 
ſhould be worſe than it was before. On the contrary, the 
proviſions the ſtatutes contain, are declared to be for the 
benefit of the ſubject. By the ftat. 12 Car. 2. power i 
given to the King alone, to grant this office at ſuc] 
rent as he ſhall think fit.” And in giving judgment in 
the caſe of Lane verſus Cotton, 1 Lord Raym. 646. it 
ſtruck one of the judges“ as an abſurdity too great to be 
contended for, that if the revenue were farmed, the per. 
fon farming it would not be liable. But the difference he 
takes is, that this office, being an eſtabliſnent by act of 
parliament, is founded in government, and therefore that 
the officers belonging to it are abſolved from the common 
obligations of (juſtice. That cannot be. Wherever 
plain and manifeſt obligations of juſtice are to be contra- 
vened, it is very eaſy for the legiſlature to expreſs ſuch 
their intention in preciſe and unequivocal terms: Other- 
wiſe, every project of individuals ſanctified by an act of 
parliament; would draw the ſaine dangerous conſequences 
along with. it. In acts for making navigable rivers, no 
reference is had to the law that is incident to the caſe of 


for the care of it. 240%, As to the objections made to 
the plaintiff's right of action as againſt the defendants, the 
firſt is, that this is no perſonal default in them; but if 
any, a conſtructive negle& only, by the miſcondud of 
their ſervant. The anſwer to this is, that in every Nen 
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taking whether public or om the maſter is liable for 

the as and tmifcoridudt of his ſervants, equally the ſame 

as he is for his own. If he were not, every maſter muſt 

neceſſarily turn labourer and be his wn ſervant, for no 

one would truſt the mere mechanic. Suppoſe a ſervant 

of the bank were to transfer any perſon's ſtock without 

his leave : Would not an action lie againſt the governors 

of the Bank? But 2. it is objef724, that Michel} was not 

the defendant's ſervant, but the fervant of the public.— 

Anſwer. The words of the act are, © that the Poſt- 

maſter and his deputies, &c. ty him employed, ſhall 
have the receiving, carrying, Sc. of letters, and no one 
uſe.” Beſides, the ſpetial verdict finds in ſo many 
words „ that Michell was appointed by the defendants 
perſonally.” It would be ſingular therefore to ſay, that 
he was not their ſervant, but the ſervant of the public. — 
3. The next objection is, that all the inferior officers ap- 
pointed under the act, are required to take the ſacrament, 
and alſs an oath for the due and faithful execution of 
their truſt 3 and. therefore they are to be conſidered as pub- 
lic officers perſonally liable, though nominated by the 
Poſt-maſter. Anſwer, That is only for greater ſecurity, 
and not alone ſuthcient to exempt the defendants by whom 
they are appointed. —4. It is faid, that the inferior offl- 
cers continue in their ſituations, though the Poſt- maſter 
is diſplaced.  fnfwer, Poſſibly that may be ſo, becauſe 
where no objection lies, there is no reaſon why they ſhoutd 
be removed. But whether they can retain their office 
againſt the conſent of the fucceffor, is a very different 
queſtion. The office itſelf is only during f leaſure. It 
cannot be therefore that ſuch a perſon can have a right tb 
communicate to his deputies a higher intereſt than he en- 
jovs himſelf. —5. The next objection is as ill founded; 
That the loſs imputed to the negligence of the defendants, 
is by the ſpecial jury found to be a loſs by the flory of 
Michell, The has ſuffered death for it: Therefore no 
action lies, the treſpafs being merged in the felony. An- 
ſwer, That might have been ſo if the action had been 


brought againſt tlie „fender (Michel!) himſelf. Becauſe 


it would be of miſchievous conſequence to let private ſa- 
tisfaction interfere with public juſtice. But was it ever 
yet ſaid, that the felony of the ſervant ſhall excuſe the 
negligence of the maſter ?—6. The principal objection re- 
lied on is this: That the revenue is raifed for the uſe of 
the King and the public, and that the ſecurity given by 
Michell, as well as by all other inferior officers, was giv- 
en to the King, and not to the defendants. —_— 
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— But it is a mere condition inſerted in the letters patent, 
Wuirrzry with which the ſubject has nothing at all to do; for the 
verſus at ſays not a word about it. It authorizes the Poſt- 


1778. In the firſt place, the law takes no notice of this ſecurity : 


bi of maſter to appoint depuiies and ſubordinate officers ; But ; 

| impoſes no reſtriction upon his diſcretion, in ſo doing. E 

The recognizance to the crown, which is the mode of ; 

ſecurity, is obviouſly taken for the ſake of a ſpeedier re- ö 

medy to the crown in all caſes of embezzlement, or miſ- + 

conduct, affecting its own intereſt, againſt thoſe who en- 1 

ter into it. But the Poſt-maſter General has an ample , 

ſalary ſufficient to anſwer all loſſes of the ſubject, occa- l 

ſioned by the negligence or other miſconduct of himſelf 5 

or his ſervants; which alone renders him liable. Morſe | 
. VeSTac, ene ag6. i iis not a ent, i f 
7 his own fault for accepting it as ſueh. But it is not clear q 
. that he may not reimburſe himſelf out of the fund; at 1 
4 leaſt, it is much better that the public ſhould occaſionally A 
N pay a ſmall ſum out of the revenue, than that private in- 5 


dividuals ſhould ſuffer, and the property ſent by this mode 

of conveyance be rendered totally inſecure, It would | 

not be difficult however to maintain, that the action 

would lie even if the defendants had no ſalary at all. ? 

Lord Cote in 1 In}. 89. a. ſays, if a guardian receive D 

the profits: of land and be robbed, if it be without his X 
e 
1 
( 
e 
c 


n 
SS. --1 


4 = * 
* * 4.3 


default or negligence, he ſhall be diſcharged therefrom : 
But otherwiſe it is of a carrier; for he has his hire, and 
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g undertakes implicitiy for the ſafe delivery of the goods en- 

| i truſted to him.” And fubſtantially there is no difference 

ij 5 between the defendants, and a common carrier. With fe- 
1 ſpect to the caſe of Lane v. Cotton, Lord Raym. 646. it 2 
ly || is ſaid, no notice is taken in any reporter, except Lord 10 
K | Razmond, of the final iſſue of that caſe. _ But Peere Ins. 1 

1 in a nate, vol. 3. page 394. contirms the - account given | 

| by Lord Raymond. Mr. Lee farther. ſaid, the authority y 
Wi! which weighed moſt with him, was: the information 1 
Wt, he had, received, from Sir Thomas Parker, who had au- | c 
1 thorized him to ſay, that being in the early part of his 1 
13 ! life very intimately acquainted with Lord Chief Juſtice * 
1.8 Willes, who married a_ niece of the plaintiff Lane, the = 
1 Chief Juſtice told Sir Thomas, that Lane had informed 5 
11 him the money was paid. On the other hand it is true, 8 
that ſearch has been made in the Excheguer to know if K 
any Writ of error was brought, and none ſuch is to be 4 

found; nor is there any entry in the Poſt- office of the 


money being paid. 5 Ade 
8 of SR ” 
409 5 ; 
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Lord Mansfield. I fancy, if ever it was paid, there 
was no entry of it. | 

Laſtly, Many of the reaſons given by the three judges 
who were for the defendants in that caſe, went on this 
ground; that jt never was the intention of the legiſla- 
ture that valuable property, but that mere miſſive letters 
only, {ſhould be ſent by that mode of conveyance. But 
in the ſtat. 6 Geo. 1. c. 21. ſect. 52. it is provided, that 
all bills of exchange, c. except ſuch as are ſent abroad, 
mall be paid for as fo many ſeveral letters. Upon the 
whole therefore, they ſubmitted that this action was 
clearly maintainable. 92 5 | 
Lord Mansfield. Upon the laſt argument we were all 
fully ſatised; but from the nature and importance. of the 
quettion, I was defirous of having the opinion of Mr, 
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Juſtice, Mion, whoſe lots cannot be too much lamented: 


We had the advantage of his aſſiſtance; for a note of 
what paſſed was read over to him, and he was entirely or 
the ſame opinion. "IO | 

I ſhall conſider this queſtion in two lights.—1. As it 
ſtood in the year 1699, before the determination of Lane 
verſus Cotton. — 2 As it ſtands now, ſince that determi- 
nation; and alſo, what has been done in conſequence of 
that deciſion. And fir/t as it ſtood in the year 1699. — 
The -Pott-office, -as Mr. Lee has truly faid, was firſt 
erected during the uſurpation, by an ordinance of Crom- 
well, and afterwards more fully regulated by the fat. 12 
Car. 2. c. 35. There never had been any action brought, 
either upon that ordinance or upon the ſtatute, till the 
eaſe of Lane verſus Cotton; and the ſame mode of action 
that is now brought, was the mode fixed upon in the caſe 


of Lane verſus Cotton. But neither from the draught of 


the declaration by the adviſers of that action, nor in the 
opinion of the judges upon the queſtion, does it appear 
to have entered into the imagination of either, that this 
vas a demand upon the fund, as it has been now argued ; 
for the form of action is not applicable to ſuch a demand. 
It there could be a demand upon the fund, it mult be by 
'a totally different form of action. But this is a demand 
upon the Poſt-maſter perſonally, upon the ground of a ne- 
glect in him by his own act, or conſtructively ſo, by the 
fault of his ſervant. If the fund were in the nature of 
a policy of inſurance to inſure every man who, ſends 
bills or notes by land or ſea carriage, from à lols 
by robbery or neglect, ſuck! contingency would be a 
deduction out of the fund: andino. doubt in that caſe, if 


2 loſs were to happen, upon an action cet | 
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1778. the proper officers they -would be liable ; being bound by of 
; the poſitive conſtitution of the office to inſure every per. pe 


Wnrryzr» fon, for the fixed and eftabliſhed rate of poſtage. But th 
verſus here, the act of parliament has appropriated the whole th 


tween the caſe of a letter {off in the office by a ſervant em- ; 
ployed under the Poſt-maſter, and that of a Ie upon thr his 
read, or by the mail being robbed after the letter has been m 
ſent ſafe out of the office. The ground of Lord Chief his 
Juſtice Holt's opinion in that caſe, is founded upon com- 
paring the ſituation of the Poſt - maſter to that of a com- 
mon carrier, or the maſter of a ſhip taking goods on 
board for freight, Now, with all deference. to ſo great 
an opinion, the compariſon between a 'Poſt-maſter and 
4 carrier, or the maſter of a ſhip, ſeems to me to hold 
in no particular whatfoever. The Poſt-maſter has 5 
hire, enters into 20 contract, carries on ns merchandix: 
or commerce. But the Poſt-office is a branch. of revenut, 
and a branch of police, created by act of parliament, As 
a branch of revenue, there are great receipts ; but there 
is likewiſe-a great ſurplus of benefit and advantage to the 
public, ariſing from the fund. —As a branch of police, 
t puts the « hole correſpondence of the kingdom (for the 
exceptions are very trifling) under government, and en- 
truits the management and direction of it to the crown, 
and officers appointed by the crown, There is no analogy 
therefore between the cafe of the Poſt-maſter and a com- 


mon carrier. The branch of revenue and the oe 
0 


OS. revenue. Therefore if a loſs is paid, there muſt be an th 
item of it; and that item muſt come under the appropri- pe 
ation. But it is manifeſt no ſuch idea was ever thought ca 
of at the time. If. it had been thought of, the ordinance on 
of Cromævell, or the act of parliament would in terms fel 
have charged the fund for all loſſes ariſing from negle& ſec 
or otherwiſe. | | N 151 ob 

But neither this action, nor the caſe of Lane verſus B. 

Cotton, is founded upon the ground of the fund being an 

liable. What then is the ground? It is, that the Poſt- re! 

maſter, in conſequence of the hire he receives, is liable on 

| for all the damage that may happen, whether owing to i 
the negligence or diſhoneſty of the perſons employed fo: 

1 under him, to conduct and carry on the buſineſs of the in 
i] office. If that poſition were founded in the extent in vi 
4 which it has been ſtated, it would ga the length of making to 
jg the defendants liable in all caſes whatſoever. But the & 
Il argument of Lord Chief Juſtice Holt, who differed from mz 
| the other judges in the caſe of Lane verſus Cotton, dogs an 
not extend ſo far as that; for he takes a difference be- at 
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of po ice are to be governed by different officers. The ſu- 
perior has the appointment of the inferior officers; but 
they give ſecurity to the crown. One requiſite is, that 
they ſhall tate the oaths taken by all public officers : Ano- 
ther ſtrong guard is, that they are made ſubject to heavy 
penalties ; and this is carried ſo far, that, what in the 
caſe of a common carrier, or any other perſon, would be 
only a breach of truſt, is in them declared to be a capital 
felony. Ali theſe advantages the law provides for the 
ſecurity of the ſubject, in conſideration of their being 
obliged to ſend their letters by this mode of conveyance. 
But the ſtatute does not make the Poſt-maſter liable for 
any act done, except in one particular caſe ; which is very 
remerkable, becauſe it makes him liable for his own fault 
only (and not for that of his deputies) in a caſe where it 
is hardly poſſible for the Poſt-maſter himſelf to be per- 
ſonally in fault. The ſtatute (/e. 5.) creates a monopoly 
in the Poſt-maſter and his deputies or ſubſtitutes, of pro- 
viding poſt- or ſes. And if any other perſon preſumes to let 
to hire any poſt-horſe, for the purpoſe of carrying letters, 
Ec. he is liable to a penalty of 5l. except where the Poſt- 
maſter or his deputies do not furniſh horſes within half 
an hour after an application made ; for then the party is 
at liberty to hire a horſe elſewhere. And in that caſe, 
if it be through default or negle# of the Poſtmaſter or 
his deputy, that ſuch perſon fail of being furniſhed with a 
ſufficient horſe or horſes in time, then the Poſtmaſter or 

his deputies are to forfeit 51.” _ a | 
As to an action on the caſe lying againſt the party really 
offending, there-can be no doubt of it; for whoever does 
an act by which another perſon receives an injury, is 
liable in an action for the injury ſuſtained. If the man 
who receives a penny to carry the letters to the Poſt-office, 
| loſes any of them, he is anſwerable ; ſo is the ſorter in the 
buſineſs of his department. So is the Poſt-maſter for 
any fault of his own. Here, nc perſonal neglect is im- 
puted to the defendants, nor is.the action brought on that 
ground; but for a conſtructive negligence only, by the 
act of their ſervants. In order to ſycceed therefore it 
muſt be ſhewn, that it is a loſs tobe ſupported by the Poſt - 
maſter, which it certainly is not. As to the argument 
that has been drawn from the falary which the defendants 
enjoy; in a matter of revenue and police under the au- 
thority of an act of parliament,” the ſalary annexed to the 
office, is for no other conſideration than the trouble of 
executing it, The caſe of the Poſt-maſter, therefore, is 
in no circumſtance whatever, ſimilar to that of a com- 
| mon- 
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1778. mon carrier; but he is like all other public officers, ſuch 
as the Lords Commiſſioners of the Treaſury, the Com- 
WmrTFELD miiſioners of the Cuſtoms and Exciſe, the Auditors of the 

e oi Exchequer, c. who were never thought liable for any 
DisrENcC ER. Negligence or miſconduct of the inferior officers in their 
; ſeveral departement. A: | | 
_ Thus then the queſtion ſtood in the vear 1699. In 

that year a ſolemn. judgment was given, that an action on 

the caſe would not lie againſt the Poſtmaſter-General, for 

a loſs in the office by the negligence or fault of his ſervant, 

The nation underſtood it to be a judgment: And there. 

fore it makes no difference, if what has been thrown out 

were true, that the writ of error was ſtopped in the way 

that has been mentioned. For the bar have taken notice 

of it as a judgment; the parliament and the people have 

taken notice of it, every man who has ſent a letter fince 

has taken notice of it; many acts of parliament for the 
regulation and improvement of the Poſt- office, and other 

purpoſes relative to it, have paſſed fince, which by their 

ſilence have recognized it. The mail has been robbed a 
hundred times ſince, and no action whatever has been 
brought. What have merchants done ſince and continue 

to do at this day, as a caution. and ſecurity againſt a loſs! 

They cut their bills and notes into two or three parts, and 

ſend them at different times: One, by this day's poſt, 

the other, by the next, This ſhewe the ſenſe of man- 

kind as to their remedy., If there could have been any 

doubt therefore before the determination of Lane verſus 

Cotton, the folemn, judgment in that caſe having ſtood 
uncontroverted ever iince,,, puts the matter beyond diſpute, 
Therefore, we are all clearly of opinion the action wil 

not lie. Pe NE, | | 


Per Cur. Judgment for the defendants.” 
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Same ax. HAARE verſus CATOR, 


Declaration P. covenant, the plaintiff declared againſt the defendant 
mop 3 2s offignee of all the eſtate, right, title, and intereſt in 
nee of all 15, certain premiſes by her demiſed to Lord Bolingbrole. 
gate, Sc. in The defendant pleaded, that the eſtate, right, title, and 
cerrain pre- intereſt of the ſaid Lord Bolingbroke, to the ſaid demiſed 
33 premiſes in the declaration mentioned, did not come to 
nee of pare only, his poſſeſſion by aſſignment, as in the ſaid declaration 
is a fatal vari- alledged: And thereupon iſſue was joined. 1 

ance. | : * 8 , 5 7 2 2 
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The cauſe came on to be tried at Meſminſter, before 1778. 
Lord Mansfield, at the Sittings: after Michaclmus Term, | 

1777, when the jury found à verdict for the plaintiff, Hax 
damages 1, 7 50l. coſts 40s. ſubject to the opinion of the 
court upon a. caſe, ſtating in ſubſtance as follows: The 
marriage ſettlement of Lord Bolingbroke, dated November 
th, 765, by which certain premiſes conſiſting of the 


0 manor. of Beczenham, and eleven farms in Kent, and other 
* Wi eſtates of the yearly value of 3, 250l. of which the premiſes 
t. in gueſtion were part, were conveyed. to truſtees, to the 
* uſe of Lord Bolingbrote for life, with remainders over: 


It with a power to Lord Bolingbrate to leaſe, &c. and allo a | 1 | 


7 further power with the conſent of the truſtees to revoke 

; the uſes of the ſaid fettiement. ; 2. That by indenture of 

e the 24th July, 1770, Lord Balingbrobe, for the conſider- b 

c ation therein mentioned, demiſed the eleven farms in A 
e Kent, and a meſſaage or tenement in Peckham, in tlie county 170 
ſ of Surry, to the plaintiff for 99 years, if he the ſaid 7 
N Lord Bolingbroke ſnouid ſo long live, at a pepper- corn 1 
rent. That by indenture, 25th July, 1970, the plain- 
l tiff redemiſed all the ſaid premiſes. to Lord Bolingbroke, 5 
| at the yearly rent of 5ool. for the term of 98 years and A 
1: months, if the ſaid Lord Bolingbroke ſhould ſo: long 74 
| WHY lives. Then it ſet out an indenture of the 20th of Octo- 5 
6 ber, 1773, revoking abe uſes. in the ſettlement. That 12 


afterwards, by leaſe and relcaſe of the aiſt and 22d of 
| October, 177, made between the truſtees under the ſaid 
ſettlement of the one part, Lord Bolingbroke of the ſecond; 
part, and the defendant. of the third part, reciting the 
ſaid fettlement, the revocation of the uſes, and that the E 
defendant had contracted for the purchaſe of the premiſes 
at Beckenham, for 19,6851. the ſaid truſtees in confider- 
ation, &c. granted and conveyed the ſaid manor and eftates 
at Beckenham, to the defendant, his heirs and aſſigns. — 
That the defendant Cater had no affignment of the ſaid 
term of 99 years, granted by Lord Bolingbroke to the 
plaintiff, nor of the redemiſe granted by the plaintiff to 
the ſaid Lord Bolingbrote.— That it appeared by the evi- 
dence there given for the plaintiff, that the defendant had 
notice of the annuity granted to the plaimiff, and of the 
manner in which it was ſecured, before he compleated his 
purchaſe. And that the price pa. d by the defendant Cater 
tor the purchaſe of the ſaid eſtate, was not beyond a' fair 
and adequate price, on a ſuppoſition of the eſtate being 
bought ſubje& to the payment of the annuity granted to 
the plaintiff. The defendant's counſel objected to the 
form of the action, by reaſon that the Hate in Surry, let 
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at 110l. per ann. comprized in the redemiſe from the 
plaintiff to Lord Bolingbroke, was not purchaſed by the 
defendant. The queſtion for the opinion of the court 
was, Whether the action might be maintained? If the 
court ſhould be of opinion that the action could be main- 
tained, then a verdict to be entered for the plaintiff, 
damages 1,750l. and coſts 40s. But if the court ſhould 
be of opinion, that the action could not be maintained, 
then a nonſuit to be entered. -— 
This caſe was argued by Mr. Morris for the plaintiff, 
and Mr. Davenport for the defendant ; and ſeveral points 
aroſe. 1. Whether, under the circumftances of the caſe, 
the defendant was affignee at all. 2. If aſſignee, Whe- 
ther, as being aſſignee of part only, he was liable for the 
whole, or only an apportionment of the rent. 3. Whe- 
ther the action could be ſupported in point of form; the 
declaration charging that the defendant was aſſignee of 
the whale, whereas by the evidence it appeared he was 
aſſignee of part only. Mr. Morris for the plaintiff eon- 
tended, that the rent being reſerved upon all and every 
part of the premiſes, the defendant was clearly liable for 
the whole rent, though aſſignee of part of the premiſes 
nly :. And for this he relied cn the cafe of Broom verſus 
| , Cro. El. 632. As to the objection in point of 
form, he ſaid, that though the declaration was more large 
than the truth of the caſe would warrant, the plaintiff was 
Gary entitled to recover upon what did appear in 


Mr. Davenport for the defendant contra, ſaid, he 
ſhould confine himſelf to the objection in point of ſorm, 
Whether the defendant being charged as aſſignee of the 
whole, proof of his being aſſignee of part only was ſuf- 
Hcient 3 and he contended it Was a fatal objection. But 
it it were neceſſary to go into the other points, it would 
be ſufficient to obſerve, that the cafe of Broom v. Hoare, 
did not at all apply to the preſent : For there, the defen- 
dant was the original leſſee, who had aſſigned part of the 
premiſes, and continued in poſſeſſion of the remainder ; 
and no doubt, as againſt the original leſſee, debt will he 
for the whole rent, though he retain only part of the 
premiſes ;: becauſe of the privity of contract. But an al- 
lignee is liable only from. the privity of eſtate; conſequent- 
ly, mult be charged according to the truth of the caſe; 
Which here is, that he is aſſignee of part only. Therefore, 
he prayed a nonfuit might be entered. ng Ih 
The court gave no opinion upon the point, whether the 
defendant was afiignee; but determined upon the objection 
8 8 in 


he 
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point of form that the defendant was improperl charged 1778. 
as the aſſignee of the who/e, againſt the truth of the caſe; 


eing, if at all, aſſignee of part only. Accordingly, a 1 


nonſuit was entered. _ 
| | ATOR. 
BolLDERO verſus Gray. Monday, May 


PON ſhewing caufe why the proceedings on the pragice. 
bail bond in this caſe ſhould not be ſtaid with Where the de- 
colts, the facts appeared to be, that the writ was return- 8 = 
| n uilty of a ne- 
able on the 27th of January. A ſummons was taken CS iis wa 


out for time to put in bail: The defendant's attorney putting in bail 
ſwore he attended a little after ſix o*clock, that he con- in time, where- 
tinued till paſt ſeven ; and was not informed any perſon bY 3 N 
attended, upon which he took out another ſummons for ts 
the next day. The plaintiff's attorney ſwore he attended: plaintiff may 
Enquired of the clerk if any perſon attended for the de excepr to bail 
fendant, and was told no one attended Upon which he order 
took an aſſignment of the bail bond. The defendant cœedings or the 
then took out an order for ſtaying - proceedings, but no bail bond, and 
bail was put in above; ſo nothing could be done. On Will ze be « 
the 31ſt there was another attendance, when it was al- neg the 
leged no bail was put in, the bail put in being at the Ot 
uit of the plaintiff, aſſignee of the ſheriff of Middleſex, 
Which was not this ation. 

Mr. Wallace in ſupport of the rule inſiſted, that, after 
tegular bail put in, if the plaintiff excepts to them, it is 
a waver of the proceedings on the bail bond. [N. B. 
This was allowed by the Mafter, and agreed to be the 
uni ver ſal practice.] On the other hand, this practice was 
objected to as a ſerious hardihip upon the plaintiff, by 
torcing him, if he did except to the bail above, to wave 
the benefit of the bail bond; and if he did net, to he put off 
with bad bail, in caſe the proceedings upon the bail bond 
were ſet aſide. The court thought the objection very for- 
cible and ſtrong : And accordingly made a rule, that in fu- 
ture wherever the defendant is guilty of a neglect, in not 
putting in bail in que time, by which the bail bond be- 
comes forfeited, the notice (in caſe the party means to 
put in bail in order to ſtay proceedings upon the bait 
bond) ſhould be, that he will put in and perfess 
bail on ſuch a day, analogous to the caſe where the 
ſheriff is ruled ; who, before he can diſcharge himſelf, 
muſt give notice that he will put in and perfect bail : And 
mn that caſe, the plaintiff may oppoſe the bail in court, 
Without its being a waver of the bail bond. . 
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Tueſday, May Ricyanryus gui tam, verſus BROWN. 
12th. | 
Wiles juſtice TPON ſhewing cauſe why a new trial ſhould not be 
abſent in Canc, granted, the caſe, as it appeared from the report 


rea ae of Lord Mansfield, was in ſubſtance as follows: This 
15 tales if the WAS an action on the ſtatute of uſury, in which the de- 
fulflance of the Claration ſtated, that on the 28th of October, 1773, the 
contract be a defendant, upon a corrupt bargain, received 351. from 
rakes . and one Heighway for the forbearance of 4201. from the 20th 
ending, a ſtight, 

cchurghle cn. of December, 177 2, to the 20th of June, 1773. At the 
ringercy only, trial, Richard Heighway, who was the borrower of the 
will not take money, and the only witneſs as to the tranſaction, ſaid, 
*. e y. that he borrowed of the defendant 2001, in the year 
1769, which was ſettled ſix months after. That on the 

5th of September, 1770, he applied to the defendant to 

lend him boo l. ſaying, he was owner of 2,042 l. Bank 

annuities veſted in truſtees, to be transferred to him 

upon making out his title to an eſtate, which was very 

clear ; and ſhewed Brown the declaration of truſt. The 

defendant ſaid, he would lend him 60 l. or loool; and 

ſupplied him with 200l. for which Heighway gave him 

a bond, and depoſited the declaration of truſt as a 

collateral fecurity; and Brown promiſed he ſhould have 

the remaining 400 l. in a fortnight's time. On the 17th 

of September, Heighway called for the other 400/. the de- 

fendant then told him, money was very ſcarce, upon the 

proſpect of a Spaniſh war.” Heigway prefſed him very 

much; upon which he ſaid he — ſee what could be 

done, and bid him call the next day. Heighway did 

W in the morning; but the defendant was not at home. 

He called again in the evening, and then ſaw Brown, 

who ſaid he was afraid he could not raiſe it himſelf, 

but would try to get it of a friend in the city, who 

never was without money; but he was a very hard man. 

Heighway aſked what his terms were. The defendant 

ſaid, they were ſo exorbitant he was almoſt. aſhamed 0 

name them. He:ghtvay ſaid he would rather pay 20 or 

30 guineas than not have the money. The defendant 

ſaid, his friend was not ſo hard as that; but that he 

never lent money, but upon annuity at 6 years purchaſe: 

However, ſaid the defendant, ** If you will take the 

money on thoſe terms, I will engage to furniſh you with 

money to redeem in three months time. The quarter's 

annuity will come but to 171. 10s. which will be better 

than giving 20 or 30 guineas. This being, agreed to, 


on the 20th of September, 1770, Heighway called upon 
| Brown 
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Brown for the money, and found a bond and warrant of 
attorney, c. prepared for ſecuring an annuity from him 


to one Waters. Heighway executed it; and Brown ſign- 


ed it as the ſubſcribing- witneſs. After the bond was 
executed, Brown ſaid, he was always uſed to have 51. 
per cent. procuration- money; but as Hejghway was diſ- 


treſſed, he would only take twvo and a half per cent, and 


xccordingly took 15 guineas, and Hejghway left the de- 
claration of truſt with him. Heighway ſaid, the de- 
endant firſt propoſed an annuity He himſelf would not 
_ granted one.” When the firſt quarter's annuity was 
due, Heighway applied to the defendant, and preſſed 


him for money to redeem, as he had promiſed. Brown 


refuſed. He then aſked for the declaration of truſt ; the 
defendant ſaid, if he inſiſted upon it, Z/aters would en- 
ter up judgment. Heighway inſiſted upon it; and judg- 
ment was entered up. Herghiway paid the defendant one year 
and one quarters annuity, and one quarter to the defen- 
dant's partner. The detendant often denied that he had 
promiſed Heighway money to redeem; and faid he won- 
dered how he could expect him to lend money at 5 per 
ent. when others made 16 and half per cent. of their 
money. After wards Brown acknowledged he was him- 
ſelf the principal that advanced the money, and en- 
joyed the annuity; and ſaid, that Mr. Waters, whoſe 


name had been made uſe of, was his truſtee. Maters + 


ſwore that the defendant had ſometimes purchaſed an- 
nuities in his name, but that he knew nothing of this. 
told the jury, if they were ſatisfied that, in the true 
contemplation of the parties, this tranſaction was a pur- 
chaſe by the one, and à ſale by the other, of a real 
annuity; how much ſoever they might diſapprove of, or 
condemn, the defendant's conduct, they muſt find a 
rerdict for him. But on the contrary, if it appeared to 
them to have been in reality and truth the intention 
of both parties, 'the one to borrow, and the other to 
end; and that the form of an annui'y was only a made 
forced on the neceſſity of the borrower by the lender, 
under colour of which he might take an uſurious and 
exorbitant advantage, then they might find for the plain- 
iff, notwithſtanding: the contingency of the annuitant dy- 
ing within three months; more efpecially as it was un- 
derſtood by both, that the annuity, at the expiration of 
three months, was to aſſume the direct hape of a loan. 
be jury after wards came to my houſe, where they 
ſaid, they agreed with me in deteſting the tranſaction, 


FN. B. He was | ſubpenaed by the defendant, but examined by Lord 
Marrfield's order, | 
D d d 2 but 
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bur they thought there was an annuity. I repeated my 
former direction to them; they retired again, and at length 
found for the plarntiff.—On Thurſday and Saturday the 
5th and 7th of February in Hilary Term laſt, Mr. Wal. 
lace, Mr. Buller, Mr. Dunzing, and Mr. T. Cowper, 


thewed cauſe againſt the rule, and Mr. Mansfield argued 


in ſupport of it. | 54755 | 

On the part of the plaintiff the counſel ſtated the 
queſtion to be, whether the evidence given at the trial 
amounted to proof of a loan; for if it did, no ſhift cr 
contrivance, no riſk or chance, could take it out of the 
ſtatute; and they contended, that clearly and ma- 
nifeſtly upon the face of the tranſaction, it imported x 
loan; and that the form of an annuity, under which it 
was diſguiſed, was merely a contrivance to evade the ſta- 
tute. 1. The application by Heighway was expreſsly 
and in terms an application for a loan. The defendant 


actually advanced part of the money at the time; and 


promiſed to lend him the remainder in a fortnight. 
The ſubſequent treaty. for the remainder, on the 
part of Highway, was clearly for a loan; and the 
propoſal of turning it into an annuity came from the 
defendant. But even at that time, the idea of its being a 
loan was ſo ſtrong in his mind, as well as in that of 
the plaintiff, that the anſwer he gives the. plaintiff is, 
that his friend never lends money, but in the form of an- 
nuity; not, that he never lent money, but only deal! 


in the purchaſe of annuities, or any declaration of that 
kind, which might ihew that he would not be concerned 


where the tranſaction was to be a loan. But whether a 
tranſaction is a loan or not, is a matter of fact that de- 
pends upon the intention of the parties; therefore, clearly 


proper for the jury: and here, they have found the trani- 


action was a loan. If ſo, the riſk of the borrower dy- 
ing within three months, will not prevent its being uſury. 
It is true, this is a. cafe upon the ſtatute: But the old 
caſes go upon the ſame principle. They are all collected 
in the caſe of Lord Cheſterfield verſus Janſſen, 1 Ath. 301 
to 355, and they all agree, that the material point to be 
conlidered is, whether there is a communication for a loan 
money. 4 Leon. 208. Fuller's caſe. Cottrell v. Har- 


_ rington. 1 Brownlow, 1%. Jh King verſus Drury, ! 


Lev. S. P. If the real fubſtance is a loan, a /mall riſe will 
not take it out of the ſtatute. In Clayton's caſe, 5 Co. 70. 
an agreement to pay 33l. for the loan of 3ol. from 
the 6th of December, to the 2d of Juue following, if the 


borrower ſhould then be alive, was held uſurious, for the 


reaſon, given by Popham, Chief Juſtice, in Sort 
: | ; N Cale, 
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caſe, 5 Co. by. that if it ſbeuld be out of the latute for the 
uncertainty of the life, the ſtatute would be of little ect.“ 
Button verſus Downham, Cro. Eliz. 642. S. P. Ibid. 741. 
Bedding field verſus Afbley, S. P. Roberts verſus Tremayne, 
Cro. Fac. 507. S. P. Maſon verſus Ady. Carthew 67. S.P. 
Perhaps the caſe of Murray verſus Harding, 3 Wilſ. 390, 
may be cited ? contra; but there the court expreſsly de- 
cided upon its being a purchaſe, not a loan. I he grantee 


of the annuity having never been ſpoken to about /ending. 


—Laſtly, in the caſe of Lord Cheſterfield v. Janſſen, 1 
Atk. 301 to 355. alt the above authorities were weighed 
and confirmed. Mr. Juitice Burnet there ſays *, If 
a man purchaſe an annuity at ever ſuch an under price, 
if the bargain was really for an annuity, it is nat uſury. 
If on the foot of borrowing and lending, it is otherwiſe ; 
for if the court are of opinion, the annuity is not the 
real contract, but a method of paying more money for the 
reward or intereſt than the law alJows, it is a contrivance 
that ſhall not avoid the ſtatute, by giving the avarice of 
one kind of men, an opportunity of preying on the ne- 
ceſſities of another.” And the caſe put by Lord Hard- 
wicke, in giving his opinion upon the ſame queſtion, is 
preciſely this very caſe. A man, ſays his Lordſhip,” 


may purchaſe an annuity on as low terms as he can: 


but if he ſets out with borrowing a ſum of money, and 
then turns it into the ſhape of an annuity afterwards, this 
is a ſhift and an evaſion to avoid the ſtatute.” Here, the 


original application and the ſubſequent treaty were for a 


loan, and nothing elſe. Then the defendant propoſes to 
change it for an annuity. That was a mere ſhift to 
evade the ſtatute ; the man was in perfect health; little 
or no chance of his death, ſo as to create any thing more 
than a mere colourable riſk, and the intention of the 
defendant was only to avoid the penalty of the law. 
Therefore, they prayed the rule for a new trial might be 
diſcharged, | ot Gtortag cos Roa 

Mr. Mansfield contra, in ſupport of the rule, began by 
obſerving upon the teſtimony of the witneſs Highway, 
upon whoſe evidence alone the tranſaction reſted; and 
which, he ſaid, was tinctured with very ſuſpicious cir- 
eumſtances indeed. At firſt, he ſwore that Fohnſon, 
who was his partner, was the ſole attorney in the cauſe ; 
That Johnſon died at Michaelmas, .1776. Then that 
Mey, who was clerk to him and his partner, was the fo'e 
attorney; that he himſelf was not the attorney, nor inter- 
efted in the cauſe. That no ſteps were taken in ihe caute 
during Fobnſon's life, whereas there was a notice of 


* 1 Atk, 332. 
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trial and a countermand, which he muſt have known, 
That alone, therefore, is a ground for ſending the mat- 


Riciazvs ter to a ſecond enquiry. 2. As to the queſtion of law; 


wer ſus 
BzowN. 


it is faid, this is not a fair bond fide communication for 
the purchaſe of an annuity, but a mere contrivance to get 
more than legal intereit. As to that, he ſaid, he agreed, 


if it were a mere contrivance to get more than legal in- 


| tereſt by way of loan, it would be 15 for the true 


diſtinction clearly is whether the tranſa 


jon be real, or 


colourable only. But if the contract is for a real an- 
nuity, however unfair, or even grofsly foul, the bargain 


may be on the part of. the grantee, in taking advantage 


of the neceflities and diſtrefs of the grantor, ſtill it will 


not be uſury. What then is the tranſaction here? Not 
a contrivance to diſguiſe a loan under colour of an annu- 
ity ; but to force Heighway into granting an annuity, 


when he wanted to have a loan. That may be extor- 


tion and oppreſſion ; but ftill it is a real annuity, and no 


loan; conſequently, not within the ſtatute. But it is 


ſaid, there was a communication, and an abſolute agree- 
ment to borrow, entered into; and therefore, its being 


changed into an annuity afterwards will not vary the 


} 


communication 


caſe: And many authofities have been cited. But (af- 


ter oͤbſerving upon them all diſtinctly) he ſaid, the re- 


ſult of them only proves, what is not diſputed, that 
where the tranſaction really is a loan, the colour of an 
annuity cannot om it over. But, though there be a 

r a loan at firſt, if the 7 agreement 
is not to lend, but for the one, to ſell, and the other, to 
purchaſe a real annuity, it is not uſury: And fo it is 


expreſsly laid down by Lord Hardwicke in 1 Atkyns 351. 
The fubſtance of the agreement, and not the mere 


expreſſion ＋ is to decide.” What then is the ſub- 


ſtance here? The accuſation againſt the defendant is of a 


promiſe to lend, and afterwards refufing ; but that he had 
a friend who would let him have the money upon annu- 


ity. This, Heighway agrees to. Is not that a bargain 


for a real annuity ? For the loan is abſolutely refuſed. 


The next ground of accuſation is, that the defendarit 
promiſed to lend him money to redeem the annvity: 
What? Redeem that, which it was underſtood by both 
parties never exiſted Again, Heighway repeatedly ap- 
plies to redeem ; and complains becauſe the defendant 
will not conſent. He even pays the annuity from De- 
cember, 1770, to June ,1773, as an a'muity. All this 
ſhews, that in his own mind, he was conſcious the tranſ. 
action and agreement was ſubſtantially a veal annuity, and 
not a loan. On the other hand, what was the ſituation 
of the defendant? He could not have cor::peliled Heigh- 


. tay to redeem ; for a liberty to redeem, which is all 


there 
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there was in this caſe, is not a contract to redeem, 


1778. 


Therefore, if Waters's life had been ſuſpicious, he was ——— 


at the mercy of Heighibay, whether the riſk ſhould con- 
tinue or not, Upon the whole, this is manifeſtly no 
loan, nor a corrupt bargain for forbearance of the prin- 
cipal money: And there can be no uſury by conſtrue- 
tion, The utmoſt that could have been done in this 
caſe, if the whole tranſaction had appeared in a court of 
Equity, would have been, for the court to decree that 
Heighway ſhould be permitted to redeem, Therefore, 
he prayed the rule might be made abſolute. 

Lord Mansfield. This is a very confiderable queſtion, 
and I have not quite made up my mind about it: There- 
fore let it be ſet down in the paper for ſpecial argument, 
next Term. The queſtion is, Whether the evidence 
warrants the direction | gave to the jury Here his Lord- 
ſhip repeated it (vide ſupra,) and * added, There. 
are three propoſitions. 1. The original propoſal was for 
a loan. 2. The mode of annuity was forced by the de- 
fendant, the lender, upon Heighway the borrawer. 3. 
At the end of three months, Brown the defendant pro- 
miſed to lend Heighway money to redeem / djornatur. 

Accordingly on this day“, it was argued a ſecond time 


by Mr. Hargrave for the defendant, and by Mr. T. 


Cowper for the plaintiff. | 

Lord 3 The nature of this queſtion, the 
importance of it to the public and to the defendant, and 
tenderneſs to his character, made me deſirous that this 
motion fnould be made; though I had no doubt of the 
propriety of the direction I gave the jury at the trial. 
We were all ſatisfied upon the laſt argument; but wiſhed 


to have Mr. Juſtice Afon's public opinion, who, upon 


i conference with him, entirely agreed with the opinion 
| ſhall now deliver, and fo did Mr, Juſtice Millet. 
The great objection at the trial was to the credibility 
of Heighway's evidence. As to that, the fas of the 
- could be known only to him and the defendant.— 
ith reſpe&t. to his concern or intereſt in the preſent 
action, Heighway was thoroughly purged on his exami- 
nation at the trial, The objections to his credit were 
laboured with all the ſtrength of argument that inge- 
nuity and ability could furniſh, The jury had all theſe 
obſervations, without a reply. I faid nothing in the 
ſumming up, that could weaken the force, or diminiſh 
the effe& of them. No doubt, the bafis of the verdict 
was, his credibility ; but that was left to the jury, and 


* Mr, Juſtice Willis was prefent at the former argument, but ab- 
ſent upon this. | 7 
| they 
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werſu s 


Bu OWN, 


they have thought tit to believe him. "It is obſervable, 


that the diſcovery" of the truth of the tranſaction was 
entirely accidental. Upon that, Brown conſents to a 
compoſition, and to accept lefs than the value of the 
annuity. Why do that, when there was no clauſe of 
redemption ? There are other ſtrong facts. Why make 
uſe of Mr. WVaters's name, if the tranſaction was fair? 
Why not appear, as he really was, the principal who 
was to lend the money? Inſtead of which, he appears 
only as the ſubſcribing witneſs; makes Heighway believe 
Waters is the principal, who was an utter ſtranger to the 
whole affair; and under that pretence, takes procuration- 
money for lending his un money. If the court grants a 
new trial, it muſt be upon the ground, that Heighway ought 
not to be believed. That was a matter proper for the 
conſideration of the jury: They had all the objections to 
his credibility before them, and yet were fully ſatisfied 
br the truth of what he Bid, ooo 

2. As to the queſtion of law, the facts on which it 
ariſes are theſe: Here, his Lordſhip repeated them, to- 
gether with the direction he gave to the jury, (vide ſupra;) 
and then proceeded as follows : Now the queſtion is, what 
was the ſubſtance of the tranſaction, and the true intent 
and meaning of the parties: For they alone are to govern, 
and not the words uſed. The ſubſtance here, was plain- 
ly a borrowing, and ſending. Heighway had no idea of 
ſelling an annuity : but his declared object was to borrow 
money, and accordingly he depoſited the declaration of 
truſt, which was an ample ſecurity for the ſum he wanted. 
He goes further, and ſays, rather than not have the 
money he would give 20 or 3ol. premium for it.” Bows 
tells him, it muſt be by annuity, that his friend never /ent 
money in any other ſhape, and that by that method, be 
might have it for leſs, (viz. l. 10s.) as after the firſt 
gre he would let him have money to redeem. On 
the aſſurance that the annuity ſhould be turned into a loan 
at the end of three months, the treaty proceeds. It 
comes out, that the defendant I|imſelf advanced the 
money. That alters the caſe entirely. If Vaters indeed 
had been really the principal, this promiſe of Brown 
would have amounted to no more than a promiſe ts lent 
at the end of three months. But Brown himſelf being 
the principal, the promiſe to lend him money to redeem, 
mult be underſtood to be a promiſe ro permit him to 
ſedeem.—It is true, there was a contingency during the 
three months. It was that, which occaſioned the 
doubt; whether a contingency of three months is ſut- 
Hcient to take it out of the ſtatute. As to that, the ee 
PPT * | 3 
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have been looked into; and from them it appears, that if 1778. 
the contingency is ſo ſlight as to be merely an evaſion, it ä 
is deemed colourable only, and conſequently not ſufficient Richards 
to take it out of the ſtatute. Here, the borrower was a = 
halt young man, and therefore we are of opinion, there ; 
was no ſubſtantial riſk ſo as to take this caſe out of the 


ſtatute. | 


Rule for a new trial diſcharged. 


Fri-lay, 
May 15th. 


, 77 | * 
Pex et al verſus WHITE (Leſſee of Lady VIER E O dege 


BERNTIE) in Error. 
b N brother for 


"I: HIS was a writ of error from a judgment of the —— 
L Court of King's Bench in Ireland, in an ejectment tees to pre. 
brought there by the now defendant in error, to recover ſerve contin- 
one undivided fifth part of an eſtate in the county of Li- on —— 

merick. i ; CE i © 1 ; mainder to 
The jury found a ſpecial verdict, ſtating, “ that Sir the firſt and 
Chriflapher Wray, being ſeiſed in fee-ſimple of the pre- other ſons of 
miſes in queſtion, made his will on the 8th day of July, wr 
1710, and thereby, gave all his lands to his brother Cecil — 
Wray, for life, remainde: to truſtees to preſerve contin- remainder to 


gent remainders; remainder to the firſt and every other his brother's 
| daughters in 


ſon of the ſaid Cecil Mray in tail male, ſueceſſively; re- is remain 


mainder to his daughters in tail; remainder to his hut der to his 
liſters, Bridget Howard, Elizabeth Fitzgerald, Frances four fifters 
Wray, Diana Twigge (afterwards Diana Perry), and a and a ricce 

: - 4 8 ö 328 bs for their lives, 
niece of the name of Mary Kerr, for their lives, ſhare abs wad 
and ſhare alike, as tenants in common, and not as joint-pare alite, as 
tenants ; remainder to their ſons ſuccellively in tail male; tcnancs in com- 


remainder to their daughters in tail; the reverſion to his % and nor 
| | as joint- ten- 


own right heirs. i Sir Chriſtapher Fray died the ſame day. ants. Remains 


leaving his brother the ſaid Cecil Mray (then Sir Cecil der to their 
Wray) his heir at law, his fiſters the deviſees, and ano- ſons fucceſ- 
ther ſiſter, Mary I hitaker, for whom he made no pro- al in tail 
viſion except a {mall annuity, Sir Cecil Mray, the bro- their aaugh- 
ther, entered and made his will, and thereby diſpoſed of ters in tail; 
his eſtate to Lady Ann Bertie, under whom the. defen- ee to 
dant in error claimed, and died without iſſue. All the „ 
iiſters, and the niece of Sir Chri/topher, died in the life- then deviſes 
time of Sir Cecil, except Diana Pery, who left two daugh- to another 
ters, Fane Pery, and Ann Manſell one of the plaintiffs — —_— 
in error. That Fane Pery is fince deceaſed, leaving iſſue ,, The 


of her body Edmund Pery, her eldeſt ſon and heir at law, four fers 


and the niece 


take ſeveral eſtates for life; with ſeveral remainders to their fons and daughters reſpeively x 
Ard there are no crofs-remainders,—The preſumption of law is in favour of cioſs- re- 
mainders, between ro only 3 and againſt railing crois-remainders. between more than rave. 
But the preſumption in either caſe, may be rebrtred by manifeft circumſtances of inteuth 


apparent on the face of the will, 


the 


his lands to ins 
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1778. the other plaintiff in error. That on the death of Mary 

Kerr, who left no iſſue, the ſaid Edmund Pery and Ann 

Pexy «+a Manſell entered upon her undivided fifth part (the premi- 

E e ſes in queſtion) and were ſeiſed thereof. That the ſaid 

rk. Jane Pery and Ann Manſell, are now the heirs at law of 

Sir Chriſtopher, and alſo of the ſaid Sir Cecil MWray.— 

Upon this ſpecial verdiQ, judgment was given in Ireland 

for White the plaintiff in ejectment there, now the de- 

fendant in error. The queſtion was, Whether, under 

the will of Sir Chriſtopher Wray, the plaintiffs in error 

were entitled to the inheritance of the whole of the eſtate, 

and of courſe, to the fifth part in diſpute; or whether it 

ſhould go to the defendant in error, claiming it under the 

will of Sir Cecil Wray the heir at law, and reverſioner in 

fee of Sir Chri/topher ?” | 1 15 

Serjeant Hill, for the plaintiffs in error, argued, that, 

in the event which had happened, they were entitled to 

the inheritance of the whole eſtate. 1. Upon the clear in- 

tention of the teſtator collected from the whole of the 

will taken together. 2. Suppoſing the intention of the 

teſtator to be doubtful, the legal operation of the words 

of the will were alone ſufficient to carry the whole eſtate 

to them. Upon the ir? ground, he took notice of the 

circumftances of the family at the time the will was made; 

that the objects of the teſtator's bounty, were his own 

drother in the firſt inſtance, and Bis family; in the next, 

four out of five of his fifters, and their families; for, 

Mary Whitaker the fifth ſiſter, was to be excluded. That 

in the mode of entailing the eſtate, he had followed the 

common courſe of family ſettlements ; in the firſt in- 

| ance, giving the eſtate to his brother for /ife, remainder 
| | to truſtees, to preſerve contingent remainders (which 

| words he contended would go to all the other remainders, 

if it were neceſſary to argue it) remainder to his firſt and 

other fons ſucceſſrvely in tail male. Remainder to his 

daughters iz fail, (omitting the words ** ſucceflively” and 

male) remainder to his ſiſters and niece Mary Kerr for 

their lives, ſhare and ſhare alike, as tenants in common, 

and not as joint-tenants. Remainder 7s their ſons ſuc- 

ceſſively in tail, remainder to their daughters in tail; 

reverſion to his own right heirs. It was clear there- 

fore, from this diſpoſition, that he meant his family 
eſtate fhould go entire to his family. If his bro- 

ther had had only one daughter, ſhe would have ta- 

ken the whole: So, if one of the ſiſters only had had 
2 daughter, that daughter would have taken the whole. 


&. nn — 


But 
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But if, in the event which had happened, the ſhare of the 


deceaſed ſiſter were to go to the heir or heirs at law, the 
conſequence woutd be, that every one of the ſurviving 


ſiſters, of which there were four, would take a ſhare. So 


that their ſituation would be. this; each would become 
tenant in fre- ſimple of a'twentieth part, while ſhe conti- 
nued tenant in Aricꝭ ſettlement only, of her own original 

th part. It was extremely clear therefore, from the 
words of the will, and ftili more from the general deſign 


of it (by which it was apparent that Mary /Vhitakter was 
to be excluded), that the princial object of the teſtator 
was, to have his family eſtate go entire to the deviſecs. 


But 2dly, He argued, that ſuppoſing this had not been a 
will, but a deed of conveyance to uſes, where the intent 
would be out of the queſtion, even in that caſe, the 


words would ſupport the conſtruction he contended for; 


and by legal operation pals the whole eſtate to the plaintiffs 
in error. For, by the terms of the deviſe, the daughters 
of the ſiſters take by way of deſcription, as purchaſers in 
their own right; it being an eſtabliſhed rule of law, that 


Wherever there is a limitation, with a remainder to ſeve- 
ral perſons not in %, the firſt perſon who comes in % 


Hall take the whole, ſubject to its being deveſted, in pro- 


portion to the ſhares of any other perſons who ſhall come 


in ee, before the determination of the particular eſtate. 
Bac. Law Tracts, 351. 1 Lord Raym. 311. S. P. By the 
common law, jndependent of the ſtatute of uſes, where 
there was a conveyance to many, and only one in M or 
capable, ſuch perſon took the whole. Perkins ſect. 204. 
It may be objected however, that this deviſe to the teſta- 
tor's ſiſters and niece for life, remainder, &c, ought to 
be conſtrued, reddendo ſingula ſingulis; and that the 
daughter of each ſhould only take their mother's ſhare :; 
But that would be an arbitrary inſertion of words, con- 
trary to the plain intention of the teſtator. The word 
„daughters“ is never a word of limitation, but a word 
of purchaſe ; and therefore, if only one ſiſter nad had a 
daughter, and the other three ſiſters had died without 
iſue the daughter of the ſurviving ſiſter would have ta- 
ken the ſhare of the other three, in her mother's life-time, 
And he cited Held verſus Bradbury, 2 Fern. 705. Bate- 
man v. Roach, g. Med 104. Brookes verſus Taylor, 8 Vin. 
313. 853 | | 

Mr. Dunning contra contended, that it was impoſſible, 
in the event which had happened, not to conſtrue the 


Temainder to the daughters of the ſiſters, reddends ſingula 


ing ulis 5 
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fingulis. The deviſe to the parents, is to them as en- 
ants in common for life, which is an actual divifion of a fifth 

to each; the remainder to the ſons, follows immediately 
after, and is to them ſucceſſively,” which is as ſtrong, 
as if it had been limited to them “ reſpectively;“ and 

then follows the deviſe to the daughters. So that the eſ- 
tates are as diſtinct as language can make them. There- 
fore, he prayed the judgment might be affirmed. 

Lord Mansfield. There have been many caſes upon 
croſs remainders by implication; and I take the rule ſet- 
tled by them to be this: That wherever croſs remainders 

are to be raiſed by implication between tt, and no more, 
the preſumption is in favour of croſs remainders; where 
they are to be raiſed between more than to, there the 
preſumption is againſt croſs remainders: But that pre- 
ſumption may be anſwered by circumſtances of plain and 
manifeſt intention either way. This is a qualification of 
the rule laid down in former cafes ; for they ſeem to ſay, 
that there ſhall nat be croſs remainders betwen more than 
two. Lord Hardiwicke's authority leant a good deal that 
way; and ſo do the caſes of Comber v. Hill*, Williams 
verſus Brown , and ſome others. But the true rule is, 
to take it with the qualification I have ſtated. Here, the 
preſumption is againſt croſs remainders. The queſtion 
therefore is, whether there are circumſtances of intenti- 
on to deſtroy that preſumption ? The circumſtances relied 
on, are two. 1. That one ſiſter, upon the death of her 
brother Sir Cecil, without iſſue, male or female, and 
who till then could take nothing at all, would be a co- 
heireſs with the reſt of her ſiſters; and, though not 
an object of the teſtator's bounty, would, upon the de. 
ceaſe of either of them, come in for a ſhare of her fifth 


part: and therefore, the reverſion given by the teſtator 


ro his right heirs, was not intended to take place till a 


failure of iflue of all the other fitters. The other cir- 


cumſtance is, that ſuppoſing croſs remainders are not im- 
plied, the other ſiſters would take the accruing ſhare as 
ſurvivors in fee, while they had their original ſhare 
only in tail; and that is contrary to the intention of the 
teſtator. This I think is the amount of all that the in- 
genuity of the counſel has been able to ſuggeſt. 
The anſwer to this is: That the reverſion to the right heirs 
of the teſtator is barely after all the other eſtates are diſpo- 
ted of; and his heir at that time, was his brother, 


— 


e, $68, - + 2 Str, 996. 
| | He 
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He might give him a general reverſion in fee after all theſe 


remainders. But the conſtruction that is contended for, 
ſuggeſts to me the ſtrongeſt argument upon the words of 
this will, to ſay, that the word “ reſpectively“ is ſupplied 
by ſynonimous expreſſions. For how is the eſtate given? 
It is given to the four ſiſters and the niece during their 
lives, ſhare and ſhare alike, as tenants in common, and 
not as joint-tenants.” — W hy then, during their lives, 
there is a diviſion; each is to have a fifth for life, to en- 
joy in ſeveralty. Then follows, “the remainder to their 
ſons ſucceffively” in tail. What is the meaning of the 
expreſſion their ſons ?”” It is impoſſible to conſtrue it 
otherwiſe than “ reſpectively,“ that is, remainder of the 
ſnare of the ſiſter dying, to her ſons ſucceſſively, remain- 
der to her daughters, as coparceners; and then the re- 
verſion to the right heirs: that is, the reverſion of the 
ſhare of the ſeveral tenants for life and their iſſue reſpec- 
tively. It is abſurd to ſay, that the children of the other 
fiſters ſhould take the ſhare of the decealed ſiſter, as pur- 
chaſers in the life-time of their mother. Therefore, I 
am of opinion the judgment ſhould be affirmed. 


1778. 


P R V er al 
ver ſas 
WaiTter 


Mr. Juſtice Buller cited the caſe of Miller v. Moore, 


adjudged about the year 1740, which he ſaid was taken 
notice of by Aſton Juſtice, in the caſe of Doe, ex dim. Bur- 
den, v. Burville, as a caſe that had ſettled the rule reſpect- 
ing croſs remainders by implication. 


Per cur. Judgment affirmed, - 


M LEISH verſus TAT E. 


Same day, 


HIS came before the court, upon a caſe reſerved 


at the laſt Lent aſſizes, at Kingſton, before Mr. 
Juſtice Black/tone, ſtating in ſubſtance as follows: * In 
replevin, the plaintiff declared againſt the defendant, for 
taking ſeveral of his goods and chattels, in certain places 
called the chalk-pit, &c. The defendant avowed the ta- 
king, becauſe the plaintiff and Samuel 47eeke (his partner) 
enjoyed the ſaid chalk-pit from Midſummer, 1775, to 
 Michaelmas, 1775, at the rent of 151. for that quarter, 
and the ſaid chalk- pit and other the premiſes, from Mich 
aelmas, 1777, at the rent of 100 l. per ann. and becauſe 
the ſaid rents were in arrear, Sc. The plaintiff traverſed 
that he and the faid Samuel Meete enjoyed the ſaid chalk- 
8 pit, 
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pit, and other premiſes under the demiſe in the avow 
mentioned, and thereupon iſſue was joined. At the trial 


LI it appeared, that the plaintiff and the ſaid Samuel AMeeke, 


vrrſus 
LATE. 


at Midſum er, 1775, got. poſſeſſion of the chalk-pit in 
queſtion, -under an agreement with Mr. Shrubb, attorney 
or agent for the defendant, at the rate of 201. a year: 
and at Afichaelmas, 177 5, by agreement with William Her ſe- 
nell, tenant to the defendant, they alſo came into poſſcſ- 
ſion of the other three fields, upon certain terms, both 
which agreements were ſubject to the approbation, or 
otherwiſe, of the defendant and his wite, who were then 
abroad. On their return to England, after many tranſ- 
actions, it was agreed on the 26th of November, 1776, 
between the faid Samuel Miete and David James, agent 
for the defendant, that a leaſe ſhould be drawn of the 
u hole premiſes, for ten years from Michaelmas, 1775, at 
1col, a year rent, with the uſual covenants; and that 
the faid plaintiff and Samuel Meeke ſhould: pay 15 J. for 
the chalk pit, from Midſummer to Michaelmas, 1775, 
and eee then paid 571: 10s: and a receipt or memo- 
randum was given by the ſaid David James, and ſigned 
by him and the ſaid Samuel Meeſe, in the words and fi- 


gures following: Received 26th November, 1770, of 


Samuel Meele, Eſq; the ſum of 571. 108. in part and on 
account of 1151. for ſo much rent agreed to be due from 
him and Mr. MA Leiſßb, at Michaelmas laſt for a chalk-pit 
and lands ſituate, &c.”—No leaſe was ever executed, al- 
though a draught of the leaſe for nine years from Michael- 
mas, 1576, was made, and left with the faid Samuel 
Aeele, by the defendant's agent. — A verdict was found 
for the plaintiff, with 18. damages, and 40s: coſts, ſub- 
ject to the opinion of the court upon the following queſ- 
tions. —Firſt, Whether the ſum of 151. for the quarter 
ending at Michaelmas, 1775, is to be conſidered as a rent 
under the demiſe mentioned in the avowry ? Secondly, 
Whether the agreement for the ten years leaſe, under the 
circumſtances aforeſaid, was good under the ſtatute of 
frauds ? | 


Mr. Peckham for the defendant argued, that the pro- - 


ceedings in avowry are favoured by law; and the ſame 
ſtrictneſs not neceſſary as in a declaration. o this pur- 
pole he cited Macdonnel v. Weldon, Trin. 8 Geo. 1. B. R. 
1722, and Richards v. Corn forth, 2. Salt. 580. in which 


latter cate it was held, “that upon an avowry for more 


rent than was due, if the avowant had abated the ſurplus 
beſore judgment, it would have been good pro tanto. 
1 he ſtat. 11 Geo. 2. c. 19. has alſo, in aid of avowants, 
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chalked out the line they are to purſue, and the defendant 
has here followed it. The iſt queſtion is, Whether the 
151. rent due at Michaelmas, is to be conſidered as a rent 
under the demiſe? As to that, though the rent reſerved 
under the firſt agreement for the chalk-pit, was only 201. 
fer ann. yet both were ſubject to the approbation of the 
defendant ;. and. the part payment of the rent was unger 
the ſecond, which the defendant had approved of, The 
2d queſtion is, Whether the agreement for a ten years 
leaſe, is good under the ſtatute of frauds, not being re- 
duced into writing? As to that, it has been frequently 
decided, that where the agreement is confeſſed, or part 
executed, it is good, though not reduced into writing. 
Croyſton verſus Banes, Prec. in Canc, 208. Moore v. 
Hart, 1. Vern. 110. Butcher verſus Stapely et al'. Ibid. 
303. Lacon v. Martins, 3 Att. i. Here the agreement 
is both confeſfed,. and in part executed by each, by the 
payment and acceptance of rent in part. Therefore, he 
prayed judgment. for the defendant, 

Mr, Rous contra for the plaintiff contended, that not- 
withſtanding the ſtat, 11 Geo, 2. it is ſtill neceſſary for the 
avowant, to ſpecity the particular demiſe under which he 
claims, and the rent reſerved. But moſt clearly, the ef. 
fential requiſite to entitle him to recover, namely, that 
the rent diſtrained for, ſhould exiſt at the rime of the de- 
miſe, continues the ſame as before the ſtatute. It muſt 
' grow out of the contract. But here, the cafe ſtates, that 
the plaintiff came into poſſeſſion of the chalk-pit under a 
rent of 201. per ann whereas, the demiſe ſtated in the 
avowry, is at the rate of 151, for one quarter; which is 
a totally different contract, But ſuppoſing the plaintiff 
did agree to the rent reſerved in the ſecond agreement, it 
was upon condition of a ten years leaſe, which is not 
executed; therefore the conſideration fails. 2. There 
has been no part execution of the agreement for a leaſe, 
as contended on the other ſide; for the receipt given by 
James, does not ſpeak of the rent paid, as rent reſerved 
under the intended demiſe. Nor could there poſſibly be 
a part execution in any ſenſe of the phraſe; becauſe the 
poſſeſſion was under a different agreement. Therefore he 
e for the plaintiff. | 

ord Mansfield, It is very plain what the juſtice of the 
the caſe is: It is that the leaſe ſhould be executed Ihe 
only material fa& is, whether the defendant is ready to exe- 
cute it, and the plaintiff diſſents. It is-clear the plain- 
tiff has held at a rent: It is as clear that he has agreed 
to let that rent be 151. from Midſummbr to Mich- 
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Saturd ay, 
May 16th, 


If a ſhip war- 
rented to ſail 
on or before 

a particular 
day, be pre- 
vented fron 
failing on the 
day by an em- 
bargo, the 


. eee d from all reflraints ninents of hi 
not com plied + 2204 Was ef ts and detainments of kings, 
with. 


aelmas. At the ſame time, there were other ſtipulation; 
to be performed on the part of the defendant, and there. 
fore he ſays, he ought not to be bound by what he hz 
agreed to, unleſs the detendant will perform his part. By 
the anſwer given to that is, that the defendant is ready 
to perform the whole of it. The firſt agreement is out 
of the queſtion. The real juſtice of the caſe is, that the 
leaſe ſhould be executed. Therefore let it be added to the 


caſe, which party is backward to execute it 


An affidavit was accordingly made, ſtating, that the 
: defendant was, and is, ready to execute the leaſe in queſ- 
tion, a draught of which was in the plaintiff's poſſeſſion; 
but that the plaintiff, without objecting to the terms of 


n, refuſed, and ſtill refuſes, to accept it. 


The court, upon the iſt point, held this a demiſe at z 
rent certain, for that the ſubſequent agreement ſhould by 
relation operate to make it a reſervation of - the rent from 


the beginning. 


— 


Hon E verſus WHIT MORE. 


AIs came beſore the court upon a rule to ſhew 

cauſe, why the verdict given for the plaintiff in this 
cafe ſhould not be vacated, and judgment entered for the 
defendant, as in caſe of a.nonſuit. The declaration ſtat- 
ed, that upon a policy of inſurance on the ſhip New 
IV:/tmorecland, at and from Jamaica to Loudon, warrant- 
ed io fail ou or before the 26th of July, 1776, free from 


princes, and people of what nation, condition, or quality 
foever, the ſaid ſhip was preparing and ready to fail, and 
would have ſailed on the 25th of July, on her intended 
voyage, if ſhe had not been reſtrained by the order and 
command of Sir Befi! Keith, the then Governor of Ja- 
maica, and detained beyond the day. That ſhe aſter- 


wards ſailed, and was captured, Sc. 


Mr. Fallace, who ſhewed cauſe, objected, that the 
uſual clauſe againſt the detention of rulers and prince 
being inſerted in this policy, the embargo by which the 
ſhip was prevented from failing on the day mentioned in 
the warranty, came expreſsly within the meaning of it; 


Mr. 


ind therefgre. excuſed the delay, 


Adjornatur. 


* 
4 


Judgment for the defendant, 
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Mr. Dunning contra, cotitended, that the loſs of the 177 
ſhip could in no poffible reſpect be connected with the 
embargo. Thar the warranty was poſitive and expreſs, Hon: 


ver ſus 


— 


that' the ſhip ſhould depart on or before the day ap- yy, T 
pointed, and therefore, muſt be complied with. And 


of this opinion was the court. Accordingly, the rule for 
the nonſuit was made abſolute. | 


4 ot * 


| | i Zaturday, Ma 
Pawson' ver/us WATSON. - 26th, os 


ION a rule to ſhew cauſe why a new trial ſhould 2 warranty in- 
p erted in a po- 

not be granted in this cafe, Lord Mansfield re- j;., of inſur- 

ported as follows : This was an action upon a policy of ance, muſt be 

inſurance. At the trial it appeared in evidence, that the /iterally and | 

frſt underwriter had the following in/?rud:ons ſhewn him * ny 

% Three thouſand. five hundred pounds upon the ſhip . 5 

«* Julius Ceſar, for Halifax, to touch at Plymouth, and the under- 

any port in America; She mounts 12 guns and 20 e 2 

« men.” Theſe inſtructions were not aſked for, or com- tially OT 

municated to the defendant ; but the ſhip was only re- But, if falſe in 

preſented generally to him, as a ſhip of farce: And a thou» a material point, 

ſand pounds had been done, before the defendant did doug 

my thing upon her. The inſtructions were dated the OP 

28th June, 1776, and the ſhip ſailed on the 23d Tah, 

1776: and was taken by an American privateer. That 

at the time of her being taken, ſhe had on board 6 faxr 

pounders,, 4 three pounders, 3 one pounders, 6 half poun- 

ders, which are called fwivels, and 27 men and boys 

in all, for her crew; but of them, 16 only were men, (not 

20, as the inſtructions mentioned) and the reſt, boys. 

But the witneſs ſaid; he conſidered her as being ſtronger 

with this force, than if ſhe had 12 carriage guns and 20 

men: He alſo ſaid (which is a material circumſtance) 

that there were neither men nor guns on board, at the time 

of inſurance. That he himſelf inſured at the ſame pre- 

mium, without regard or enquiry into the force of the 

ſnip. Other underwriters alſo inſured at the fame pre- 

mium, without any other repreſentation than that ſhe 

Was 2 Hip of force. That to every four pounder there 

ſhould be frve men and a boy. That in merchant ſhips, 

boys always go under the denomination of men.—This 

was met by evidence on the part of the defendant, ſaying, 

that guns, mean carriage guns, not ſwivels, and men, 

mean able nen, exclufive of boys. There were three 

Cauſes of the ſame nature +, depending upon the ſame 


3 The names of the other two cauſes were Pawſon v. Snell, and Paws 
+ 4&4 Wer, ; 


E e e evidence: 
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"17758, evidence: "The defence in each, Vas, that theſe inſtruc. f | 
tions were ta be conſidered as a werranty, the fame as if t 
Pawsox they had been inſe ted in the policy; though they were not a 
verſus proved to have been ſhewn to any, but the firſt under. v 
Warzox. writer. In all the three caſes, the queſtion reſerved for f. 
a 

0 


. 


the opinion of the court is, Whether the written in- 
ſtructions which were ſhewn to the firſt underwriter, are 

to be conſidered as à warranty inſerted in the policy, or = 
as a repreſentation, which would only avoid the policy, u 
if frauduient ?” If the court ſhould be of opinion, that p; 
the inſtructions amounted to a warranty, then a new 1 
trial is to be granted in each, without colts ; otherwiſe, Ki 
the verdicts are to ſtand. e 8 | Fo 
At the trial I wag of opinion, that it would be of et 


. "= dangerous conſequence, to add a converſation that ca 

paſſed at the time, as part of the written agreement. It 4 

is a collateral repreſentation: And if the parties had nl 
conlidered it as a warranty, they would have had it in- m 

ſerted in the policy. But ſecondly, if theſe inſtructions m 
woere to be conſidered in the light of a fraudulent miſ- na 
frreepteſentation; 111 muſt be material and fraudulent: fr: 
And in that light, I held, that a miſrepreſentation made uf 
do the firft underwriter, ought to be conſidered as a Jas 
mifrepreſętmtation made to every one of them, and fo in 
would infect the whole policy. Otherwiſe, it would be 

be a contrĩvance to deceive many: For where a good no 


man ſtands firſt, the reſt underwrite without aſking a 91 
queſtion; and if he is impoſed upon, the reſt of the un- an 
derwriters are taken in by the ſame fraud. I he caſe i 
was left to d& jury under that direction 

Mr. Wallace, who ſhewed cauſe, inſiſted that the in- 00 


ſtructions in queſtion were no warranty, but a repreſan- of 

tation. That the policy,is the formal inſtrument con- 21 

: taming the final agreement of the parties; and there- thi 
fore no inſtructions, parol, or written, can be admitted for 


to contradict, it. 2. With reſpect to its being a, fra thi 
dulent miſrepreſentation, the evidence proved, and the | 
jury by their verdi& found, there was no fraud. On thi 
the contrary, the terms of the repreſentation were more rex 
than complied with: For by, the, evidence it clearly ap- pre 
pears, that the force actually on board, exceeded the 18 
force ſpecified ih the inſtructions. Therefore he prayed ver 
the rule might he diſcharged. oo 

Mr. Mansfield, Mr. Macdonald, and Mr... Davenport, 2 U 
contra, in ſupport of the rule, contended, that the inſtruc- caſ 
tions in queſtion, being contained in the ſame, paper 25 be 
that which named the ſhip and captain, were the 54% - the 
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the agreement between the parties; therefore, moſt clearly 


to be conlidered as a warranty: Without it, there was no 
agreement at at all. There was no ſhip,” no ſubject upon 
which the policy could attach. If not intended as the 
foundation and ground of the inſurance, why write down 
2 ſpecific force ? Why not ſtate only, that ſhe was a ſhip 
of force generally, unleſs that the real force ſhe was to 


carry might be correctly underſtood ? If there is a writing, 


whether inſerted in the inſtrument or in any collateral 


paper, or whether a warranty technically ſo called or not, 


makes no difference. It is equally the baſis of agree- 
ment between the parties; therefore in ſtrictneſs, it 
ought to be complied with. Suppoſe there had been 20 
guns at all, could the plaintiff have recovered in that 
caſe ? Yet evidence of that, would have been as much 
a contradiction to the policy, as this; for no mention is 
made of guns in the policy. Or, fuppoſe it had been 


written in the margin of the policy; could the policy” 


have ſtood ? Clearly it could not. With reſpect to the 
neceſſity of the repreſentation being material, as well us 
fraudulent, whether material or not, does not depend 
upon the opinions of particular perſons upon the partieu- 
lar caſe in queſtion: but whether the ſbject itſelf is, in 
its nature, material. If the ſhip had been deſcribed to 
be of a particular colour; clearly, that would have been 
no engagement, becauſe in its nature immaterial. But 
guns in time of war, are in their on nature materfal; 
and indeed of the very eſſence of a policy : For the pre- 
mium is regulated accordingly. It is not enough toſay, that, 
in the opinion of two or three perſons, the force actually 
on board was egual. The inſurer alone is to be the judge 
of that. But that is not the point. Whether ſhe was in 
a better or worſe ſtate, the underwriter has a right to ſay, 
the truth of the cafe is not according ts what I bargained 
for, and therefore there is no contract between us. Upon 
theſe grounds they prayed the rule might be made abſolute. 

Lord Mansfield aſked; Whether there was any caſe 


that made a difference between a written and a parol 


repreſentation? Upon receiving no anſwer, his Lordſhip 
proceeded to give his opinion as follows: There- 
is no diſtinction better known to thoſe:who are at all con- 


verſant in the law of inſurance, and that which exiſts, - 


between a warranty or condition which makes part of 
7 written policy, and a repreſentation of the ſtate of the 
caſe. Where it is a part of the. written policy, it muſt. 
be performed: As if there be. a warranty of convoy, 


there it muſt be a convoy: Nothing tantamount will do, 
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or anſwer the purpoſe: It muſt be ſtrictiy performed, as 


being part of the agreement; for there it might be ſaid, 
the party would not have inſured without convoy. Bur 
as, by the law of merchants, all dealings muſt be fair 
and honeſt, fraud infects and vitiates every mercantile 
contract. Therefore, if there is fraud in a repreſenta- 
tion, it will avoid the policy; as a fraud, but not as a 
part of the agreement. If, in a life policy, a man war- 
rants another to be in good health, when he knows at 
the ſame time he is ill of a fever, that will not avoid the 
policy ; becauſe by the warranty he takes the riſk upon 
himſelf. But if there is no warranty, and he ſays, the 
man is in good health, when in fact he knows him to 


be ill, it is falſe. So it is, if he does not know whether 


he is well or ill; for it is equally falſe to undertake to ſay 
that, which he knows nothing at all of; as to ſay that 
is true, which he knows is not true. But if he only ſays, 
<< he believes the man to be in good health,” knowing 
nothing about it, nor having any reaſon to believe the 
contrary ; there, though the perſon is not in good health, 
it will not avoid the policy, becauſe the under-writer ther 
takes the riſk upon him(el, So that there cannot be a 
clearer diſtinction, than that which exiſts between a war- 
ranty which makes part of the written policy, and a 
collateral repreſentation, which, if falſe in a point of 
materality, makes the policy void : but if not material, 


it can hardly ever be fraudulent. So far from the uſage 


being to conſider inſtructions as a part of the policy, parol 
inſtructions were never entered in a book, or written 
inſtructions kept, till many years ago, upon the oc- 


| cafion of ſeveral actions brought by the inſured upon 


policies, where the brokers had repreſented many things 
they ought not to have repreſented, in conſequence of 
which the plaintiffs were caſt; I adviſed the inſured to 
bring an action againſt the brokers, which they did, and 
recovered in ſeveral inſtances: and I have repeated), 
at Guild- hall, cautioned and recommended it to the 
brokers, to enter all repreſentations made by them in 


a book. That advice has been followed in London : But 


it appeared lately, at the trial of a cauſe, that, at Bri/io, 
to this hour, they make no entry in their books, or keep 
any inſtructions. | 

he queſtion then is, Whether in this policy, the 
party inſuring has warranted that the ſhip ſhould poſitively 


and literally have twelve carriage. guns and 20 men 


That is Whether the inſtructions given in evidence 
are a part of the policy ? Now”, I will take it by degrees. 
The two firſt underwriters before the court, are Y/at/or 
and Snell. Says Watſon, ** It is part of my agreement, that 
the ſhip ſhall fail with 12 guns and 20 men; and it is f 9? 

| | pulatec, 
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pulated, that nothing under that number will do. Ten 
guns with ſwivels will not do.“ The anſwer to this is, 
* read your agreement; read your policy.” There is no 
ſuch thing to be found there. It is replied, yes, but in 
fact there is, for the inſtructions upon which the policy 
was made, contain that expreſs ſtipulation? The anſwer 
to that is, there never were any inſtructions ſhewn to 
Watſon, nor were any aſked for by him. What colour then 
has he to ſay, that thoſe inſtructions are any part of his 


agreement? It is ſaid, he inſured upon the credit of the 


firſt underwriter. A repreſentation to the firſt underwriter, 
has nothing to do with that which is the agreement, or 
the terms of the policy. No man who underwrites a po- 
licy, fubſcribes, by = act of underwriting, to terms 


which .he knows nothing of. But he reads the agree- 


ment, and is governed by that. Matters of intelligence, 


ſuch as that a ſhip is or is not miſſing, are things in which 


a man is guided by the name of a firſt underwriter who 
is a good man, and which another will therefore give faith 
and credit to ; but not to a collateral agreement, which 
be can know nothing of. The abſurdity is too glaring, 
it cannot be. By extenſion of an equitable relief in caſes 
of fraud, if a man is a knave with reſpect to the firſt un- 
derwriter, and makes a falſe repreſentation to him in, a 


a point that is material; as where having notice of a ſhip 


being loſt, he ſays ſhe is ſafe ; that ſhall affect the policy 


with regard to all the ſubſequent underwriters, who are 
preſumed to follow the firſt, How then do /Yat/on and 
Snell underwrite. the ſhip in queſtion 2 Without knowing 
whether ſhe had any force at all. That proves the riſk 
was equal to a ſhip of no force at all; and the premium 
was a vaſt one—8 guineas.—So much therefore for thoſe 
two caſes. The third caſe is that of Ewer, who ſaw the 
inſtructions, with the repreſentation which they contain- 
ed. Did the number of guns induce him to underwrite 
the policy? If it did, he would haye ſaid . put them in- 
to the policy ; warrant that the ſhip ſhall depart with 12 
guns and 20 men.” Whereas he docs no ſuch thing, 
but takes the ſame premium which JW, 2 and Snell did, 
who had zo notice of her having any force. What does 
that prove? That he is paid and receives a premium, as 
if it were a ſhip of no force at all. The repreſentation 
amgunts to no more than this, I tell you what the 
* force will be, becauſe it is ſo much the; bet- 
ter for you.” There is no fraud, in it, hecauſe it is 
2 repreſentation only of what, in the then ſtate of 
the ſhip, they thought would. be the truth. And in real 
truth, the ſhip failed with a larger force: For ſhe had 


nine 
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May 1$th. 


Money paid 
by the inſurer 
or lettery-of- 
Fce-brper, in 
conſequence 
of having in- 
fured the de- 


as bib tickets, cannot be recovered back, But the premiums of inſurance, paid by 
tue inixred, to king At ονεrfr Keeper, W ũ m. of 5 


nine carriage guns, beſides 6 ſwivels. The underwriters 
therefore had the advantage by the difference. There was 
no ſtipulttion-about what the weight of the metal ſhould 
be. All the witneſſes fay, ſhe had more force than if ſhe 
had had 12 carriage guns, both in point of ſtrength, or 
convenience, and for the purpoſe of reſiſtance.” The 
ſupercargo in particular ſays, “ he inſured the ſame /bip 
and the ſame voyage, for the fame, remium, Without ſav- 
ing a ſyllable about the force.” i hy then it was a mat- 
ter propet for the Jury to fay, whethet the repreſentation 
was falſe, or whether it was in fact an inſurance, as of a 
mip without force. They have determined, and I think 
very rightly, that it was an inſutatice without force.— 
Ewer makes an objection that the repreſentation ought to 
be conſidered as inferted in the policy ; but the anſwer to 
-that-is, he has determined whether it ſhould be inſerted 
in the poſicy or not, by not inſerting it himſelf, "There 
is à great difference, whether it ſhall be confideted 3s a 
fraud. But it wogld be very dangerous to permit all col- 
lateral repreſentationss to be put into the policy. I am 
extremely glad to hear that a great many of the under- 
writers liave paid. Mr. Thornton has paid, Who was the 
firſt perſon that ſa the inſtructions. Shall the re | refuſe 
then ? As to Watſonand Snell, they have no pretence to 


refuſe, for there is not a cclour for the objection made by 


them. As to Eaber, we are all ſarisfied with the determi- 
nation of the jury againſt him. Therefore, the rule for 
à new trial muſt be diſcharged. N. B. On the Monday 
following, Mr. Davenport, tain}, he was defired by the 
underwriters to ak, whether it was the opinion of ths 
court,” that to make written inſtructions valid and bind- 
ing as a Warranty, they muſt be "inſerted in the policy. 
Lord Mansfield anſwered, that moſt undoubtedly that was 
the opinion of · the corirt. If a. man warrants that a ſhip 
ſhall depart with 12 guns, and it departs with 10 only, 
it is conttaryto the condition of the polig. 
* 31% 
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T_T POV ſhiwing cauſe why the verdict found in this 
AJ ceaſe, for the plaintiff, thould not be vacated, and 
a nonſuit entered in its ſtead ; Lord J{ansfield reported in 
ſu>ſtenc&as follows: This was an action for money had 
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and received. The plaintiff and defendant were both lot- 


tery-office-keepers ; and during the drawing of the lot» 
tery, entered into an agreement mutually. to inſyre the 


number of a ticket with each other, upon condition, that 


he whoſe: number ſhould be drawn on the day next fol- 
lowing the agreement, ſhould receive from the other an 
undrawn ticket, or the value of it at the market price. 
The defendant's, number being drawn, he chole the price 
of an undrawn... ticket. which came to 141. 3s; and re- 
ceived. that, ſum from the plaintiff, The next day, each 


inſured another number upon the ſame terms. And fg 


the contract was continued from day to day. It after- 
wards happened, that the plaintiff's number was drawn; 
when the defendant, inſtead of complying with the terms 
of the agreement as the plaintiff had done, refuſed t 
give the plaintifF either an undrawn, ticket of, the value of 
it, Neither of them had any tickets in their poſſeſſion, 
the conſequence of which is, that the contract was illegal, 
and againſt the ſtatute. The queſtion is, Whether the 
plaintiff is entitled, in diſaffirmance of the contract, to 
recoyer back the ſum which he has paid upon this illegal 
Weir ein, 3 oo ans a 2 
This caſe was argued. on Saturday, May 18th, in this 
term. Mr. Wallace, who ſnewed cauſe, argued, that the 
plaintiff in this caſe, was in the ſame ſituation as a perſon 
who has paid uſurious intereſt upon a corrupt and illegal 
contract, for which an action for money had and received 


will clearly lie. That the ſtat. 17 Geo. 3. c. 46. by which 


this ſpecies. of contract is prfibited, impoſes the penalty 
only on the inſurer, which the defendant was in this cafe, 
and nat on the inſured; and cited the caſe of Jacques ver- 
ſus Golightly, Paſch. 16 Geo. 3. C. B. where, it was ad- 
judged, that a perſon who had paid a lottery- office - keeper 
ſeveral. ſums of money, as the premium for inſuring a 


number of tickets, was entitled to recover them backt. 
Mr. Dunning contra, for the defendant, contended, 


that though the plaintiff could not have been compelled 
to pay the defendant the money in queſtion, the contract 
being declated void by the ſtatute, yet having once paid 


it, where in juſtice. aud good faith it was due, he could 


never have the aſſiſtance of an action for money had and 
received, which is an equitable action founded in conſei- 
ence, to recover it back. This point did not occur in 
Facques v. Golightly,- in the Common Pleas. The ſole 
ground of determination in that caſe was, that the plain- 
tiff was not particaps criminiss But my objection is, that 


Ve this cafe ſincereported, in 2 Blackf. 1073, | 
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the money being conſcientiouſſydue -in honour and honeſty ' 


and paid to the defendant, cannot be recovered back; 
and fo it is expreſsly laid lown in Moſer verſus Macfar- 
lane, 2 Bur. 1012. So, money fairly Joſt at play, mo- 
ney paid for the price of ſmuggled goods, are not reco- 
verable in an action for money had and received. The 
contract is executed; and potior eff conditio defendentis. 
1 | Cur” adviſare vult. 


Lord Mansfield; on this day delivered his opinion as 


follows: The rule is, in part delidto, potior off conditio de- 
endentis : And there are ſeveral other maxims of the ſame 
ind. Where the contract is executed, and the money 
paid in par? deli, this rule, as Mr: Dunning contend- 
ed, certainly holds: And the party who has paid it, can- 
not recover it. For inſtance, in bribery, if a man pays a 
ſum of money by way of a bribe, he can never recover 
it in an action; becauſe both plaintiff and defendant are 
equally criminal. But, where contracts or tranſactions are 
prohibited by poſitive ſtatutes, ſor the fake of protecting 
one ſet of men from another ſet of men; the one, from 
their ſituation and condition. being hable-to be oppreſſed 
or impoſed upon by the other; there, the parties are not 
in pari delicto; and in furtherance of theſe ſtatutes, the 
perſon injured, after the tranſaction is finiſhed and com- 
pleated, may bring his action and defeat the contract. 
For inſtance, by the ſtatute of uſury, taking more than 
5 per cent. is declared illegal, and the contract void; but 
theſe ſtatutes were made, to protect needy and neceſſitous 
perſons from the oppreſſion of ꝝſurers and monied men, 
who are cager to take advantage of the diſtreſs of others; 
whilſt they, on the other hand, from the preſſure of their 
diſtreſs, are ready to come into any terms, and, with their 
eyes open, not only break the Jaw, but compleat their 
ruin. Therefore, the party injured may bring an action 
for the exceſs of intereſt. Another inſtance that occurs 
to me is, the clauſe in the ſtat. 5 Geo. 2. c 74. ſed. 17. 
to prevent bad practices upon bankrupts. who have not 
obtained their certificate; and, who for the ſake of 
obtaining it, will ꝛome into any terms, and cauſe their 
friends to come into any terms, which a hard credi- 
tor may chufe td impoſe. The ſtatute prohibits ta- 
king any money or ſecurity from the bankrupt him- 
ſelf, or any perſon on his behalf, as the conſideration 
for ſgning bis certificate.” Suppoſe a creditor refuſes, 
unleſs the bankrupt conſents to give-him a ſum of mo- 
ney. The bankrupt gets the money from a friend or 
relation, and the creditor, in-conſequence, ſigns _ oer⸗ 
e rn ES tificate, 
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every advantage he can derive from having obtained his | 
certificate. He may notwithſtanding bring his action Prxowning 
and recoyer the money back. And this, though he has Wet 
ated coritrary to law made for his own benefit“. This !“ 
brings the preſent caſe within the determination of Ja- 
ques V. Goligbtiy in C. B. For in that caſe, the Chief 
ſuſtice ſaid, ** the ſtatute js made to protect the igno- 
« rant and deluded multitude, wha in hopes of gain 
« and prizes, and not converſant in calculations, are 
« drawn in by the office-keepers.” And it is very ma- 
terial, that the ſtatute itſelf, by the diſtinction it makes, 
has marked the criminal: For the penalties are all on one 
ſide ; upon the offce-treper. The man who makes the 
contract, is liable to no penalty, So in uſury, there is 
no penalty upon the party who js impoſed upon. It is 
true, that in theſe caſes, the court will not aſſiſt the 
party Who makes the illegal contract to recover any 
money he may win af the office-keeper ; but he ſhall 
have his action for all the money Which the office- 
keeper has got from him. | | 
After Lard Mansfield had proceeded thus far, it oc- 
curred that the plaintiff was himſelf a lottery-othce-kceper, 
and brought his action, not for money paid by him ta 
the defendent for inſuring ; but for money paid by him 
to the defendant in conſequence of his having inſured 
the defendant's. tickets, Sp that the. plaintiff was not 
only in pari delico, but alſo ſtood in the light and un- 
der the deſcription of that ſpecies of inſurer, from whom 
the ſtatute meant to protect thęe unwary, 1 
And the court were finally of this opinion (allowing 
the determination of the Common Pleas to be right) and 
xccordingly, a non ſuit was entered 


* Vide Smith v. Bromley, Doug], Reg. 679. n. 


Jz3TONS verſus BRQOKE. Same day. 
THIS was an action for „ money bad and received :* A. in confide- 
And, upon a rule to ſhew cauſe, why the verdict en of ade 
obtained for the plaintiff ſhould not be ſet aside and a f hich be 
nonſuit entered in its ſtead, Lord Mansfield reported as takes the bor- 
follows :— The plaintiff and defendant were both brokers ; rower's note ot 
The defendant wanted to purchaſe a parcel of goods, hand, falt on 
Y” : 1 E demand, ſitipu - 
| | 2 lates to have 
la f of the profits upon a re- ſale of certain goods intended to be purchaſed by the bor- 
rower with -the money; Nο⁰οãl; hours after the purchaſe, A. demands payment of the 
note; and the ſame night puts a perſon into poſſeſſion jointly for himſel! and the 
rower, -The neat profits upon a re-ſale were 5l.— The bargain is unconſcionable; and 
therefore, A. ſhall not recover his ſhare of the profits in an adtion fer mency had and 


recerved, 
which 
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which had been diſtrained for rent: 


oh the 21ſt of the ſame month. This action was 


brought for 21. 10s, the half of the neat profits for 


which the goods were re- ſold.— Towards the end of the 
cauſe, it ſtruck me, that this contract was uſurious on 
the part of the plaintiff; becauſe he , was to. have half of 
the profits, and was to run no riſt. The jury found E 
verdict for the plaintiff, lübeck to the opinion of the 
court, upon the queſtion, 'Whether. this contract was 
uſurious, or not ? Tf the court ſhould' be of opinion, 
that it was, then the verdict was to be ſet aſide, and a 
nonfuit entered ift its ſtea l. 8 
Mr. Wallace, in ſupport of the verdict, argued, that 
this was not an uſurious contract. I. Becauſe there was 
No certainty upon the original agreement, of any inte- 
reſt beyond 5 per cent; but the whole reſted in contin- 
gency, upon what would be the neat profits ariſing from 
the re- ſale of the goods; and if there had been 10 profit 
at all, the plaintiff would have had 20 intereſt whatever. 
It is true, a mere colourable contingency will not aid 2 
contract, where by the very terms of the agreement 
uſurious intereſt, is reſerved; but in the preſent caſe, it 


could not be known what the profits of the fale would 


be; it depended. upon the, defendant's meeting with 


good purchaſor; and upon tigte money being collected 


in. It might happen, that the goods ſhould ſell at a 
loſs. The contingency therefore was real, not colourable 


only : Conſequently,: not within the ſtatute. 2. To. 


wake a contract uſurious, illegal - intereſt muſt be re- 
ſerved by the very terms of the contract: Whereas, in 
this caie, the note of hand given by the defendant bore. 
no intereſt at all. "Therefore lie prayed the rule might 
be diſcharged. ad neee ” 
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Mr. Howorth contra, in ſupport of the rule, inſiſted, 1 778. 
that the tranſaction was clearly uſurious, All that 558 

ſential to make a contract uſurious, is, that it ſhould Jes roxs 
be for a loan, with a reſervation of more than 5 par cent. „ verſut 
co Fits 82 2 Vo 2 Brooks, 

Intereſt, for forbearance of the principal, Here, the | 
principal was ſecured by a note of hand, payable, pn. de- 
mand : Confequently, the plaintiff ran no riſk. In ad- 

dition to this, the plaintiff at the ſame time ſtipulates 

for half of the neat profits upon a re- ſale of the goods; 

which, it appears, far exceeded the rate of legal intereſt. 1 
It is material too in this caſe, that the plaintiff who had ; * 
viewed the goods, muſt, from his occupation, neceſſa- fy” 
rily have known what they were fairly. worth. If the | 1 
contract is a loan, and the intention is to get more. than j 
legal intereſt, no ſhift or contrivance can take it out of 1 

the ſtatute. A contract is not leſs uſurious, "becauſe no 1 
intereſt is reſerved upon the ſum agvanced ; if ſomething 1 
alſo, as a horſe, &c. the value of org exceeds. the le- 
gal rate of intereſt, is ſubſtituted in its ſtead. Therefore 
he prayed a nonſuit might be entered. 3 | 
Lord Mansfield. This is an action for money had and 
receiued; and therefore it is analogous to a bill in equity. 
The ground of the action is, to recover half of the neat 
profits ariſing by the re- ſale of certain, goods purchaſed 
by the defendant as ſtated in the report, The general 
queſtion , is, Whether the plaintiff ought to recover 
in an action for money had and. received?” That is, 
Whether it is agan/t conſcience that the defendant 
ſhould retain the whole. profits of the goods in queſtion 
to himſelf?” There are two grounds, either of which 
is an anſwer to the action. 1. If the contract be uſu- 
rious within the ſtatute ; Or, 2. though not uſury with- 
in the: ſtatute, if it be an uncanſcionable bargain. You 
all remember where the court held a caſe not within the 
ſtatute of uſury. I mean the caſe of the wire-drawers*. 
The ground of the action there was, that the plaintiffs, 
Who were gold refiners, had advanced gold wire to others 
in the ſame trade, upon the terms of paying ſuch a 
price, -if the money was paid  2w7thin three months; and 
if not, then to pay at the rate of an halfpenny an ounce 
per month, over and above the price agreed for ; which 
in fact, upon calculation, amounted to above 5 per cent. 
This, at the trial, was proved to be the conflans uſage of 
the trade. An objection was made on the part of the 
defendant, that it was uſurious. A verdict was found 
for the plaintiff, and a queſtion reſerved for the opinion 


_ + Floyer v. Edwards, ſapræ 112, . 
„ | ; — ot 
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1778. of the court, Whether this contract was uſury? And Th 
under all the circumſtances, eſpecially the conſtant uſage, ſur 

J=sroxs the court were of opinion it did not amount to uſury fale 
verſus within the ſtatute. Some time after, an action was nec 
b brought for money had and received, upon a ſimilar con- the 
tract, to recover the ſurplus of the halfpenny an cipt 

ounce f. The defendant paid into the court the principal in t 

and intereſt at 5 per cent. from the time of the bargain, ftri 

and offered to pay coſts down to the action brought: and 


And the ſingle queſtion was, Whether the exceſs of * 
intereſt ſhould be paid ?” It appeared manifeſtly at the der 


trial, that this exceſs was only to be taken in caſe of upe 
delay of payment at the end of three months, and for me 
no other reaſon whatſoever; and the vendee was at «4 
liberty to have paid the principal at the expiration of , 
that time. I ruled at Guiluball, that the tranſaction trat 
ought to be conſidered as not uſury within the ſtatute. inte 
But the law of the land having declared that 5 per cent. Bu 
was ſufficient for delay of payment, I was of opinion ing 
that the demand of the ſurplus was an exorbitant de- titl 
mand, and therefore ought not to be recovered in an cu 
attion for money had and received. _The jury accordingly the 
found a verdict for the defendant, and that opinion was tho 
acquieſced in without any new trial being moved for.— 5 
But to conſider this caſe, firſt in the light of an uſurious ITE 
contract. There is no contrivance whatever, by which cre 
a man can cover uſury, Here are two brokers. One, tiff 
who is the defendant, wants to buy goods that were of. 
upon fale ; and the other agrees to lend him money for Th 


that purpoſe ; but he is to lend it upon the terms of 
being paid both principal and intereſt from the time the 
Joan commenced. It is true, no rate of intereſt is re- 
ſerved in the note: But it is made payable on demand: 
From the moment of demand therefore, it would carry 


intereſt; and the plaintiff had it in his power to make 
demand, the very inſtant the bill was delivered. Beſides 7 
this, he does not even truſt the defendant with the poſ- Ge 
ſeſſion of the money in his own hands, But when the ef: 
goods are bought, and not before, he pays the money Tu 
to the landlord for the defendant. Within two 1 
hours after, he demands the money, and then the Fe: 
note begins to carry intereſt. He was not bound by ce 
the agreement to give credit for a moment, $a that « 
that there was no fort of ritk whatſoever; and in fact, 6 
as ſoon as the money was paid, a man was put into poſ- " 
ſeſſion for himſelf, as well as for the defendant. The note 3 
therefore, was payable with intereſt from the time of his 


demanding payment, and he has poſſeſſion of the goods: 
+ The nameof it Was Plumb +, Carter. See a ſhort note of it 


ferm 116. ; That 
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That was manifeſtly with a view to ſecure to himſelf the 
ſurplus advantage which he had ſtipulated for, upon a re- 
ſale. Both parties from their ſituation knew there would 
neceſſarily be a profit. It ſeems to me therefore, that 
the intention of the contract was to get more than prin- 
cipal and legal intereſt upon the note which is uſury with- 
in the meaning of the ſtatute. But ſuppoſe it were not 
ſtrictly uſurious, ſhall a man in an action for money had 


and recei ved, which is an equitable action, and founded 


in conſcience, recover an unmeaſurable and exorbitant 
demand as this? Moſt clearly he ſhall not. Therefore, 
upon either ground, the verdi&t- muſt be ſet aſide, and 
the nonſuit entered. 2555 | 

- Willes Juſtice. I am of the fame opinion. 


Aſbhurft Juſtice. I think, that upon the original con- 


tract, it muſt be underſtood, the plaintiff was to have ne 
intereſt, and therefore the contract itſelf was not uſurious. 
But having broken the faith of that agreement, by mak- 
ing an immediate demand of payment, and thereby en- 
titling himſelf to intereſt, I am of opinion he has pre- 
cluded himſelf from demanding a ſhare of the profits of 


the ſale likewiſe ; for it is againſt conſcience that he 


{hould have both. 


Buller Juſtice, Whether this be uſurious or not, it 


is clearly great oppreſſion. Lending money is giving 
credit, And here, the conſideration was, that the plain- 


tiff ſhould have half the profits of the ſale. But inſtead” 
of giving credit, he demands the money immediately. 


The confideration therefore is at an end. 


Per Cur.” Let a nonſuit be entered. - - 


PHipPARD' ver/ts MANSFIELD. 


42 was a caſe out of Chancery, for the opinion of 
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Ixsroxs 
| werſus 
Bnxoox R. 


a Tueſday, May 
19th, 
One by will de- 


, 8 viſes all his 
this court, ſtating in ſubſtance as follows; That lands to his tabs 


George Phipard being ſeiſed in tee of a fourth part of an brothers W. P. 
eſtate in Surry, made his will bearing date the fifth of and J. P. and 
June, 1738; and thereby diſpoſed of the ſame as follows: bis Hier E. C. 


As for and touching the diſpoſition of all ſuch temporal 


and the heirs of 
their bedies as 


* eftates as it pleaſed GOD to beſtow upon me, 1 BIVC tenants in com- 
and diſpoſe thereof as followeth. Firſt, I give, de- mn, and for 
viſe and bequeath a!/ thoſe may lands, tenements and /, Y. eg 


hereditaments, ſituate and being at Merton Abbey in 


Al the reſt and reſidue of his goods and chattels, as well real as ferſenal, 


iſſue, to his own 
right heirs. 

And then gives 
equally betwen 


his brothers and ſiſter, ſhare and ſhare, alike, | The deviſes: take croſs: remainders. 


the 
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<< the county of Surry, unto my loving brothers, Milian 
<« . Phipard and John Plipard, and ſiſter Elizabeth teaues,' 


and the heirs of their: bodies Jawfully begotten and to be 


<< begotten, as tenants in common; and not as joint-te- 
„ nants; and for iuant of ſuch iſſue, to my own richt 
cc heirs for ever. All the reſt and reſidue of my goods 
and chattels whatever, as well real as perſanal, I give 
and bequeath unto, my ſaid brothers and fiſter, equa!ly 
<6. 10% he divided between them, ſhare and ſhare alike.” 
George Pbipard died ſoon after making his will, leaving 
his-brothens and ſiſter ſurviving, of whom: Milliam was 
his heir at law. Elizabeth Gleaves died, March z iſt, 
1769, leaving the defendant her only daughter, who 
married Richard - Mansfield. —Fohn Phipard died on the 
1oth-of April, 1774, without iſſue, not having ſuffered 
a recovery of the part he took as tenant in tail under the 
will of George Phipard; bu: having, made his will, and 
given all 92 real and perſonal eſtate, to the defendant and 
the plaintiff's children, equa/ly : The queſtion was, Whe- 
ther the plaintiff was entitled to azy and 2vhat ſhare under 


the will of George Phipard deceaſed ? That is, Wbe- 


ther there were cro/5-remainders created by the. will, or 
whether Milliam was entitled to the ꝛwhole, as heir at law, 
under the reverſion in fee? AN! 

Mr. Wilſen, for the plaintiff, after ſtating the caſe, ſaid, 
the rule of law was fo fully ſettled againſt preſuming crols- 
remainders in a will, where more than two take as te- 
nants in common, that the ſingle queſtion for the conſi- 
deration of the court was, Whether there were any cir- 
cumſtances apparent upon the face of the will, from 
whence it could be fairly collected, that the intention of. 
the teſtator was to create croſs- remainders in this caſe? 


And as to that, he ſaid, he was unable to find out any 
ceircumſtances in it, ſimilar to thoſe, in which croſs-re- 
mainders had in other caſes been implied. In Dyer 303. 
B. pl. 49. the teſtator deviſed tus parts of his eſtate to his 


dur younger ſons in tail, and © if they all die without 


iſſue male, then the faid two parts to revert to the teſ(-. 
tator's own right heirs.” In that caſe, the court held, 
that the word „ all,” „if they all die without iſſue, 


ſhewed his intention was, that no part ſhould revert, ſo 


long as there ſhould be any iſſue male of the ſurviving 


the deviſe was of © all the teſtator's lands to his two. 


the faid lands“ the teſtator meant the wee to go over 


deyiſee, So in Holmes verſus Meynell, Raym. 45 2. where 


daughters and their heirs, equally to be divided between 
them; and if they die, then all the ſaid lands were to 
over ;” the court faid, it was plain that by, 41 


at 
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at the ſame time, and not a moiety at different times.“ 
But here, the word “ a//” is not repeated in the deviſe 
over; nor is it ** ſaid if all die without iſſue;“ but the PIT An 


eſtate is given to the deviſees, as tenants in common, and 
nat as joint-tænants; which words, as efectually digoin 
the title, as if the teſtator had uſed the word . reſpective- 
h,” which clearly would have prevented croſs- remainders; 
and ſo. it was expreſsly held in Cumber v. Hill. 2 Bar- 
nard. 367, 443. 2 Str. og. S. C. Brown verſus Wil- 
liams, 2 Str. 996, and by Lord Hardwicke in Davenport 
verſus Oldis, 1 Atkins 579. In this laſt caſe, Lord Hurd- 
wicke, alſo, ſaid, there could be no cafe cited where 
crols remainders had been adjudged to ariſe merely upon 
the words for want of ſuch. iſſue.“ So that thaſe words 
are of no avail in this caſe (Lord Mansfield. When the 
word “, reſpectively is uſed, the words want of iſ- 
ſue” do not operate at all). In Marriott v. Townley, 1 
Vez. log, croſs- remainders were ereated by the word 
« joint-tenants, and, no ſtreſs laid upon the words 
« for want of ſuch iſſue. If ſuch words alone are to 
create, croſs-remainders, the old rule laid down in Gil- 
bert v. Witty, 2. Cro, 65 5. and every other caſe, that they 
cannot be raiſed without expreſs words. between more than 
two, will be inverted z, and they will be implied in all 
caſes, where they are not expreſsly negative. 
Lord Mansfield. . My note of the caſe of Davenport v. 
Oldis is this; “ The court held this not to be a croſs- 
remainder, becauſe, the words feveral and reſpectius“ 
effectually digjoin the title; and that the preſumption 
was as ſtrong in favour of the wife, as in favour of all 
WV io ant ns * morn: 
Ahhburft, Juſtice. Amongſt the different caſes of croſs-- 
remainders in the books, is there any, where one of the 
deviſees was likewiſe heir. at law of the teſtatar ? | 
Serjeant Groſe contra, for the defendant, ſaid, he had 
no difficulty to admit the general rule contended for, that 
the legal preſumption is againſt raiſing eroſs-remain- 
ders between more than two; if taken with the re- 
ſtriction annexed to the caſe of Pery v. Mpite * (adjudged 
on Friday laſt) that ſuch preſumption may be rebutted by 
manifeſt circumſtances apparent on the face of the will. 
or here, the clear intention of the teſtator was evidently 
%ainft ſuch. preſumption, , He had two brothers and a 
filter, all equally near to him in point of relationſhip, and 
the deviſe-is, of all his lands” as in Holmes v. Hey - 
nell, to them and the heirs of their bodies, as tenants in 
common, and not as joint-tenants (not a ſeparate deviſe 
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to each, as'in Gilbert v. Witty, 2 Cro. 655.) ; and « fi 
want of ſuch iſſue,” generally, ( ſcil. the ifſue named.) 
not the iſſue of their reſpective bodies,” as in Cuniber v. 


Hill, Brown v. Williams,” and Davenport verſus OIdis, 


he gives the reverſion to his own right heirs; not to his 


brother who was then his heir at law. Nothing therefore 


Supra, 31. 


T Supra, 31. 


can be ſo plain and evident, as that he looked forward to 
a diſtant period when all ſhould be dead without iſſue, 
and that then ſuch perſon as ſhould be his right heir 
ſhould take. He cited Mrigbt v. Holford, Ea 14 Geo. 
3. B. R. * and Doe ex dim. Burden, v. Burville. Eaft. 13 
Geo. 3. B. R. in which laſt mentioned caſe, eroſs - remzin- 
ders were implied between more than two. And con- 
cluded with praying, that the court would certify in fa- 
vour of the defendant. 22 

Lord Mansfield. The reaſon given in the old caſes 
againſt raiſing croſs- remainders, to prevent the ſplitting of 
freeholds, had not very great weight at the time it was 
given, and certainly has not now. To be ſure, where 


they are to be raiſed between to and no more, the favour- 


able preſumption is in ſupport of croſi- remainders: Where 
between more than ttb, the preſumption is again/? them; 
but the intention of the teſtator may defeat the preſump- 
tion in either cafe. In Davenport verſus Oldis, where 
the queſtion was, whether croſs remainders ſhould be 
raiſed between two only, Lord Hardwicke, by way of 
general obſervation, lays it down, “ that the words, in 
default of ſuch iflue,' ſhall not merely in themſelves create 
croſs-remainders.” But fince that time, in the caſe of 
Wright v. Heiford +, the court went expreſsly on the 
diſtinction of there being no words, ſuch as reſpec- 
tively,” to fever the titles; but that the limitation over 
being in default of all the iſſues,” the rule of con- 
ſtruction laid down as between tuo, ſhould obtain. The 
caſe of Wright v. Holford therefore, upon 2 conſidera- 
tion ſays, that theſe words thall lay ſuch a foundation as 
to create croſs-remainders ; and in general, I believe, in 
deviſes of this kind, the intention of the teſtator is in 


favour of croſs remainders. But there muſt be ſomething, 


ſome circumſtances manifeſting ſuch intention, to en- 
counter the rule of law laid down in Pery v. White on 
Friday laſt. In the preſent caſe ſee what the circumſtances 
are. The teſtator had two brothers and a ſiſter: If he 
meant his eltate ſhould have gone to his heir at law, 
there was no occaſion to make a will, Therefore it is 
clear he did not mean his brother n ſhould take it 
as heir, or that William ſhould do fo; but he meant that 


kis ſiſter ſhould be equally an Object of his — 
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It is as clear that he meant no diviſion ſhould take place to 1778. 


create an inequality between them, till a failure of he 


heirs. of all their bodies. He therefore begins with the Pair ano 


diſpoſition thus; As to all my temporal eſtate, I give 


« the heirs of their bodies lawfully begotten.” Theſe 
are the words of an ignorant man, and the will is inac- 
curately drawn ; for there cannot be a limitation to two 
brothers and a ſiſter, and to the heirs of their three bo- 
dies. The court therefore muſt mould them as near to 
the intent of the teſtator as they can. The lands, he 
ſays, are equally to be enjoyed by his brothers and ſiſter, 
and the. heirs of their bodies. He goes on to diſpoſe of 
the reſt of his worldly eſtate with the fame intention + 
For he gives all his goods and chattels, both real and 
perſonal, equally to his two brothers and his fiſter, ſhare 
and ſhare alike. It was impoſhble to have expreſſed his 
intention, that his ſiſter ſhould take equally with his 
brothers, more plainly. He meant his eſtate ſhould 
continue fettered with an entail, as long as the exiſtence 
of the. perſons then in being, and their iſſue: And that 
his heir at law ſhould take nothing till after that entail 
was determined. Whereas, if the conſtruction were to 
be, that the heir at law. ſhould take upon the failure of 
iſſue of any one, the (elder or the younger brother, as 
the caſe might happen, would then take a fee in the 
ſhare of the deceaſed brother or ſiſter, and ſo create an 
inequality which the teſtator never intended to make. 
For it is limited to them and the heirs of their bodies, 
and for want of ſuch iſſue. “Want of iſſue, there 
plainly means, iſſue of all of them How can it then be 
executed but by raiſing croſs remainders? It ſeems to me 
as ſtrong a caſe as that of Mrigbt v. Holford. be 1 
Willes Juſtice. ' I believe there are few caſes which 
come before the court, where croſs remainders are not 
meant by tlie teſtator. The reaſon given in the old caſes 
for not Allowing the implication of croſs remainders, 
between more than two, is to prevent the ſplitting of te- 
nures. The doctrine of feuds had a very good foun- 
dation, but when feuds ceaſed, the occaſion which gave 
riſe to the rules which they eſtabliſhed, introduced a 
great deal of nonſenſical reaſoning; and I wonder ho. 
it could have obtained in Meſiminſter-Hall, in theſe ca- 
les; as croſs remainders were allowed ſo long ago as the 
caſe in Dyer 303 In later times the courts ot law have 
aid, that where the intention of the teſtator is plain, 
eroſs remainders ſhall be implied. The queſtion here is, 
Whether there are ſufficient words to create croſs 
Es 3 F. remainders ? 


49 
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« my lands to my two brothers and my fiſter, and to -*7***7 35>: 
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remainders? In the caſe which came before us on 


Friday laſt *, I examined the will very accurately, to ſee 
whether there were any words in it, which would ſhew 
that the intention of the teſtator was to create croſs re- 
mainders. But there were neither the words, „ heirs 
of their bodies, nor “ want of ifſue.” In the pre- 
lent caſe, in the firſt place, the objects of the teſtator's 
bounty were all equally related to him, and it appears to 
be his intention that they ſhould be equally benefited, 
both by bis real and perſonal eſtate: for there are no 
words which ſhew a preference to any one in particular. 
It is argued, that the deviſe to the heir at law makes a 
preference ; but our opinion is, that it is only ſuperfluous. 
I do not reſt much upon whether the word al which 
is relied on in ſame of the caſes quoted, was annexed to 
the deviſe or the remainder. In Davenport v. Oldis there 
was the word, <* reſpectively,” therefore there was no 
occaſion for Lord *Fardwwicke to have ſaid any thing as to 
the words for want of ſuch iſſue.” - That point was 
not properly before him. In Wrigbt verſus Holford, the 


court thought ' themſelves bound by the words, “ in 


default of ſuch iſſue,” and certified accordingly. Theſe 
words are uſed here: the caſes then are the ſame, with 
this difference only, that here, the croſs remainder is to 
be raiſed between three, inſtead of being raiſed between 


two. Wherever I can diftinguiſh between the caſe of 


two and three, I will: but I fee no ground in this caſe. 
Aſbburſi Juſtice. The leaning of courts of juſtice 
ought always to be in favour of croſs remainders, be- 
cauſe that conſtruction is moſt conſonant and agreeable to 
the intention of teſtators in general. I think the preſent 
is a caſe in which there are circumſtances, that ſtand 
clear of all the circumſtances which have occurred in 
former caſes, where the ſame queſtion has been litigated. 
For the limitation here, is the ſame as if the teſtator had 


faid in expreſs words, „With regard to all perſons 


mentioned in my will, J confider them equally as ob- 


jects of my bounty: But looking afterwards to the event 


of their iſſue failing, in that caſe, I give my eſtate to 
my right heirs.” His intention therefore was, to con- 


tinue the eſtate fettered with an entail, till they and their 


iſſue were extinct; and conſequently a contrary conſtrue- 
tion would be ſubverſive of that intention. | 

Buller Juſtice. This caſe is perfectly conſiſtent with 
the reſolution. of the court on Friday laſt; for there 


no intention appeared. That being ſo, the general rule 


laid down-muſt govern : This caſe ſtands equally clear 


” Pery v. White, ſupra, - 77. of 
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of that rule. We haye been preſſed with the caſe of 1778. 
Davenport v. Oldis, The words there, were applied to 
what went before in the will; for it was a caſe of inten- Puiraxn 
tion only, which Lord Hardwicke collected from the ver 0 
other words, and he refers, „ want of iſſue, to the NAXsT ETB. 1 
word * reſpectivehy.“ There is another cafe, Marriot 1 
v. Townly, 1 Ve. 102: where Lord Haydwicke ſays, the | 
words for want of ſuch iſſue” muſt mean *©* want 
the iſſue of all: That therefore is an additional autho- 
rity to the caſe of Mrigbt v. Holford ; and as there are 
no words to ſever this eftate, I am of opinion, there 
ſhould be croſs remainders, „ 
Afterwards, on May, 21ſt, in this term, the court - 
certified in the following words.—*<* Having heard counſel 3 
on both ſides, we are of opinion, that on the death of 9 
5 
. 


John Phipard, deceaſed, William Phipard was entitled 

to one mozety' of the ſhare of the eſtate which the ſaid 

| 2 Phipard took, under the will of George Phipard, 
eceaſed, and no more,” FE ney” 


 GoopricuaT ex dim. WALTER, verſus Davids. 
920 Rs b | * | Same day. 


N ejectment, the following caſe was reſerved for the ce 

opinion of this court. —Fhe plaiatiff declared on a not to under-let 
demiſe from Philip Walter, dated the 3oth of September, without conſent 
1776, to hold from the 29th of September, then laſt, of the leſſor, * 
for ten years. At the trial of the cauſe, before 1 = 
Serjeant Sayer, at the laſt Lent aſſizes, at Maidſtone, for power of re- 
the county of Kent, it appeared, that the leſſor of the entry, in caſe of 
plaintiff, by indenture of the 26th of July, 1762, 6 the 
mifedl the premiſes'to the defendant for twenty one years, leer, 9 


if he the ſaid Walter, the leſſor, fhould ſo long due after the 


continue rector of the pariſh of Crayford.— Among other condition broken, * 
things contained in the ſaid indenture, there, was a co- e i 
venant that the defendant ſhould not under- let, aſſign or the ſorſeiture. 
transfer the premiſes, or any part thereof, without the Fd 
conſent of the ſaid leſſor in writing, under his hand and 9 
ſeal” firſt: had and obtained; with a power of re-entry to * 


the faid Walter, in caſe the defendant ſhould not ob- 
ſerve the covenants in the laid leaſe; At further appear- 

ed, by receipts produced and parol evidence, that the 
defendants had under-let various parts of the premiſes in | 38 
queſtion, to ſeveral tenants for ſome years ; but that the 1 
plaintiff's leſſor knew of ſuch under-lettings, all which Þ 
were pevious to Michaelmas, 1775. The laſt receipt for | 1 
rent paid by the defendant, was dated March 25th, 1777, 1 
170,1 : | 3. £2 for | 
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for rent due to the plaintiff's leſſor at Micbaelmas preced- 
ing.” The under: letting to Mrs. Ware, an under-te- 
nant to the ſaid defendant, was before Mithaelmas, 1775, 
and continued at the time of the ejectment brought, A 
verdict was found for the plaintiff, ſubject to the opinion 
of the court on the following queſtions, Whether a 
forfeiture was incurred by the under- letting? And if it 
were, Whether the ſame were waved by, or under the 
gircumſtances.gtorgand £5 id in ho he alt wn, 

Mr. Morgan for the leſſor of the plaintiff argued, that 
the under-letting in the caſe ſtated, being an immediate 
forfeiture of the leaſe, the ſubſequent poſſeſſion could 
only be, . as. tenant y ſufferance. If ſo, the receipt of 
rent from the defendant, after that time, could not alone 
amount to a waver of the forfeiture, any more than 2 
ſubſequent receipt of rent is of itſelf a waver. of a no- 
tice given to quit“. But clearly, to make it a waver in 
this caſe, there ought to have been an acquittanee under 
hand and ſeal ; the terms of the covenant being expreſsly, 
<< that the defendant ſhould not under-let without li- 
cence under hand and ſeal.” Therefore he. prayed judg- 
ment for the Pm. om. - 

Mr. Thornton contra, for the defendant, contended, 
that the leaſe, in this caſe, being. voidable only, and mt 
void, the acceptance of rent, after notice, of the condition 
broken, was clearly a waver of the forfeiture. It js 
true, the leſſor muſt have notice of the condition bro- 

ken; and the day of payment, muſt have paſt ; but 
where theſe circumſtances concur, it is immaterial whe- 
ther the forfeiture is for non- payment of rent, or for any 
other breach. The great point. is, whether the leaſe be 
voidable only, or abſolutely void. In the ff caſe, ac- 
ceptance of rent will effectually care the forſeiture; in 
the latter, it will not. And fo are all the cafes. in the 
books. Lit. Sect 341. and Cotes Commentary upon it, 
211. 6. are in poit. The latter 15 “if the leſſor ac- 
cept rent due at a day after, he ſhall not enter for t 
condition broken, becauſe he thereby affirmeth the 14. 
to have continuance. And again, page 215. 4. where 
the eſtate is ip/o facto void by the condition or limits 
tion, ud acceptance of rent after can make it have a con- 
tinuance - Otbertuiſe it is, of an eſtate or leaſe voidabi 
by entry. The ſame point is alſo expreſsly laid down in 
Pennant's caſe 3 Co. 63. b. 1 07 theſe authorities there 
fore, he prayed judgment for the defendant. 


PL 


* Vide ſupra, 243. Det ex dn. cheny, v. Batten, H 1 ny 1 0 
Lori 
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Lord Mansfield. This caſe is extremely clear: To 1778. 
conſtrue this acceptance of rent due fince. the condition bro= —— 
ken, a waver of the forfeiture, is to conſtrue it according Goopnicnr 
to the intention of the parties. Upon the breach of the 5 
condition, the landlord had a right to enter. He had ful! 
notice of the breach, and does not take advantage of it; 
but accepts rent ſubſequently accrued. That ſhews he ip 
meant the leaſe. ſhould continue. Caſes of. forfeiture, are ; 


2 nr. 
„„ + x 
IT Ro 
* 5 h_ 


not favoured in law; and where the forfeiture is once wa- F 
ved, the court will not aſſiſt it. The conſequence is, that 5 
there, muſt be judgment for the plaintiff,  _ 55 5 5 N 
; E | > ? | ; h is 
; Thurſday, | 5 | 


M E R. May 21ſt. 


— 2 


STEVENSON er a verſus MORT I 

PON ſhewing cauſe why the nonſuit directed in 1 — | 
LJ this caſe ſhouid not be ſet aſide, and a new trial ro gs = 
granted, the caſe ippeared to be as follows: It was an tom-houſe- 
action for money bad und recei ved, brought by the plaintiffs, officer from 
asg wners of a boat employed in carrying chalk and lime, 1 8 
ſrom- one part of the coaſt of Sex to another, vix. from on his * 
Eaft Bourne, to Haſtings: and the action was brought, out a cocquer 
to recover the whole, or part, of certain ſums of money ae eee 
paid by the maſter of the boat, who was the plaintiff's fh — 2 
fervant, to the defendant, a cuſtom-houſe - officer, as his 14 Car. 2. 5. 
fees, due upon the maſter's taking out a chcguet and bond; 11. ſed. 7; 
under an idea that this boat came within the ſtat. 13 & tho _ _ 
14 Car. 2. c. II. ſeci. 7. by which it is enacted, ©* that no 3 = 
goods ſhall be:ſhipped, | or put on board, to be carried wafer, per- 
torth to the open ſea from any port or place, We. to any ſenalh, tae 
other port or place of the realm, without a ſufferance or eee, 
warrant firſt had and obtained; and that the maſter of exceſs, in of 
every ſhip or veſſel, 'who ſhall lade or take in any goods, ſungſit for 
&c. in any port, member, or creek, within the kingdom, money bad and 
to be landed or diſcharged in ſome other port, member, ce. 
or creek, ſhall; before the ſnip or veſſel be removed or 

carried out of the port where he ſnhall take in ſuch lading, 

take aut a cocquet, and become bound in a certificate with 1 
good ſeeurity, in the value of the goods, for delivery | # 
thereof, in the port or place for which the ſame ſhall be en- $i 
tered ; and to return a certificate of their being ſo landed, | 
upon pain of forfeiting . the penalty of the bond. —The * 
queſtion intended to have been tried was, 'whether-a cocguet 1 
was neceſſary to be taken out under the ſtat. 13 & 14 Car. - | 125 
2. for goods carried coaſftviſe. But, before the trial, the 
plaintiffs gave notice, that they alſo meant to go upon the 

5 | ground 
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"ground of the defendant having taken exorbitant fees : He 
had demanded and received 14 8. and 6 d. og WR T3L 
Mr. Serjeant Sayer, before whom the cauſe was tried, 
was of opinion, that this duty being impoſed by the ſta- 
tute upon the maſter, the action was wrong brought, in 
the name of the ornert, and accordingly nonſuited the 
plaintiff. e 9 5 C 319300 Ten edge. ” 
Mr. Wallace, Mr. Rous, and Mr. Morgan, who fhew- 
ed cauſe, argued, that the nonſuit was right, upon t 
grounds. 1. Becauſe the uncertainty and furpriſe to which 
this ſpecies of action expoſes a defendant; made it an im- 
proper action to try the right. To this purpoſe, they ci- 
ted Lindon v. Hooper, Hil. 16 Geo. 3. B. R.* where it 

. was determined, that a right of common could not 
„ be tried in an action for money had and received :” 
And ſaid, this caſe was even ſtronger ; "becauſe here, the 


payment was entirely voluntary, at the maſter's own re- 


1 
| 

+4 
4 


queſt; and the officer bound to act. 2. The taking out 
cocguet, & c. was a perſonal duty impoſed by the ſtatute on the 
maſter, under a ſevere penalty in caſe of neglect; there - 
fore, he alone, if any one could be, was entitled to main- 
tain this action. The words of the ſtatute are, that 
the maſter of every ſhip, not, the owners of the veſſel, 
' ſhall,” G.“ conſequently, the latter have nothing to do 
with it. Here, the whole tranſaction was with the maſter 
only. He applied to the officer, requeſted the cacguit, 
c. and paid the fees. Therefore, if wrong paid, he 
alone could be entitled to recover the money back. — They 
ſuggeſted further, that the ground of extortion was a ſur- 
= 2 the sent, ee et 10, 
rd Mansfield, without hearing the counſel on the 
other ſide, delivered his opinion as follows. The ground 
of the nonſuit at the trial was, that this action could not 
be well maintained by the plaintiffs,” who are the owners 
of the veſſel in queſtion. but it ought to have been brought 
by the maſter, who actually paid the money. That 
ground, therefore, makes now the only queſtion before 
us: As to which, there is not a particle of doubt. Qui 
facit per alium, facit per ſe. Where a man pays money 
by his agent, which ought not to have been paid, either 
the agent, or principal, may bring an action to recover it 
back. The agent may, from the authority of the prin- 
cipal ; and the principal may, as proving it to have been 
paid by his agent. If money is paid to a known agent, 
and an action brought againſt him for it, it is an anſwer 
jo ſuch action, that he has paid it aver to his 1 

UTIL | | Sadl 


Supra, 414, 


Eaſter Term 18 Geo. 3. B. R. 807 


Sadler v. Evans, 4 Bur. 1984. Here the ſtatute lays the 1778. i 
burthen on the maſter from neceflity ; and makes him . 
perſonally liable to penalties if he neg!ects to perform the ST=v=xs0x 1 
requiſitions of it. But ſtill he is entitled to charge the - 
neceſſary fees, &c. upon his doing fo, to the account of Mon fins. 
his owners. And in this caſe, there can be no doubt of 

the relation -in which the maſter. ſtood to the plaintiffs ; = 
for he is the witneſi, and he ſwears, that the money was 1 
paid by the order of the plaintiffs, Therefore, they are 8 
very well warranied to maintain the action. If the parties . 
had gone to trial upon an apprebenſion that the only queſ- ; 

tion to be tried was, whether this was a caſe within the 

at of parliament, conſequently, whether any fee was 

due; the plaintiff could not have been permitted to 

ſurpriſe the defendant at the trial, by ſtarting another 

ground, upon which to recover a Norfolk groat. An ac- 

tion for money had and received is governed by the moſt 

liberal equity. Neither party is allowed to entrap the 

other in form., But here, the plaintiff gave notice, that 

he meant to inſiſt that too much was taken; and there- 

fore, both came to the trial with equal knowledge of the 

matter in diſpute. Therefore, the rule for a new trial 

muſt be abſolute. —-Lord Mansfield added, that he thought, 

the plaintiffs ought to let the defendant know the amount 

of the exceſs which they claimed ; that the defendant 

might have an opportunity of paying money into court; 

and the rule was drawn up accordingly. „ : 
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FU RNEAUx verſus HUTCHINS. game day, 


PON ſhewing cauſe why a new trial ſhould not be In a quoſtſon 
upon the cufe 
granted, the caſe, by the report, appeared to be as „e . 905 


follows : This was an action for not carrying away tithes in the — 
of barley. Plea, that they were not duly ſet out. Re- of A; i- ta 
plication, ſetting forth a cultom, ** that when twenty 4erce that 1 
coves of barley were fit to carry, the farmer always too "_ pes Fi 
eighteen, which made a horſe-load, and left tue for the jn the ag. be 
parſon,” Rejoinder, that there was no ſuch cuſtom, and jacent pa- tl 
iſſue thereon. The cauſe was tried before Mr. Baron Hen, is not #4 
Hotham, at the laſt aſſizes at Exeter, for the county of 2 0 
Devon, when the queſtion made, was, Whether the rec- . 13 
tor was bound to take his tithe as ſoon as any part was ſet laid as the Z 
out; or, Whether the farmer was. bound to ſ:t out the gone Ju | 1 
tithe of the whole field, before any part was taken away ? wb itt 
he evidence on the part of the plaintiff was, that a former 1185 FE 

2 80 | _ incumbent, 1 4 
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verſus 
Hu Tcaxins. 


juſtice of the caſe. 
without coſts. 


Friday, 
May 22d. 


One ſeiſeg 


for liſe, with 
remainder in 


incumbent, about fifty years before, had two years to- 
gether carried the tithes away, as ſoon as any part waz 
ſet out; after which time, a compoſition had been agreed 
upon, and had continued to the preſent time. That the 
field in queſtion was Hilly, and the barley ripened faſter in 
one part of the field than in another ; and if not cut par- 
tially, great part would be ſpoiled. Evidence was alſo 
given, that this was the cuſtom in the adjacent pariſhes. 


Tue counſel for the defendant called no witneſſes ; but 
reſted his caſe; 1. Upon the weakneſs of the evidence 


given on the part of the plaintiff, in ſupport of the cuſtom; 
and 2. upon the unreaſonableneſs of it, ſuppoſing it to 
be a cuſtom. The jury found a verdict for the plaintiff, 
againſt the inclination of the judge. ; 


Mr. Mansfield and Mr. Morris ſhewed cauſe ; and der- 
jeant Davy argued in ſupport of the rule, © 
Lord Mansfield. Proof of the cuſtom in other pa- 
Tiſhes, is no evidence to affect the pariſh in queſfion, un- 
leſs the cuſtom had been laid as the general cuſtom of the 
whole county. Then, as to its being the cuſtom of this 


pariſh, there is not the ſmalleſt proof of it. I think it a 


wrong verdict, againſt the opinion of the judge, and th: 
Therefore, let there be a new trial, 


N. B. Upon anew trial the jury found the fame ver- 


dict. After which, the court retuſed to grant a third. 


* 


—— 


Ark vNsS verſus ATKYNS. 


« 
=_ 


Hs was a caſe out of Chancery for the opinion of 
this court, ſtating in ſubſtance, as follows + That, 


; ag Þ 
. Edward Athyns, father of the plaintiffs and de- 
ſons, of a fendants, being ſeiſed for life, with remainder to his 
3 firſt and other ſons, in tail male, of a real-eſtate, at 
county of Letter ingbam, in the county of Norpolt, of the annual 
Nerfolt ;—be- value of 20001: And being alſo ſeiſed in fee of the 
ing alſo feifed manor of Coates, in the county f Glouceſter, and to an 
gs bot Hers eſtate there, called Pinbury Park, of the annual value 
8 ſmall of 143}. 3s: ſubje& to a clear annuity of 1201]. during 
gate at P. the life of Mrs. Fonnereau ; and being likewiſe ſeiſed and 


in the county 
of Glouceſter, 
and entitled 
to the ee 
fon in fee of 


entitled to the reberſion in fee, under the will of dir 
Robert Athyns the elder, of and in the manor of ' Low! 


Swell, in the faid county of Glouceſter, and to divers meſ- 


another eſtate in that county, after ſeveral eſtates tail in different perſons, one of whom had 


a ſon aged eighteen years; deviſes * all that his razor of C. Sc. and alſo al that his ca- 
pital meſſuage, and all and every his lands, tenements, and hereditaments whatſoevef, 
. fituate and being, in or near P. or elſewhere'in the ſaid county of Glouceſter, to his executors, 
upon truff to ſell, and to divide the money ariſing from the ſame equally among his young” 
children, of which he had three, Held, this remeze rever/ion paſſed to the _ ; 
| | uages 
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ſuages, lands, tenements, and hereditaments, there and 
in Upper Swell, and alſo Stotu-on-the- Wold, in the ſame 
county, ſubje& to ſeveral] eſtates tail in three different 
perſons, one of whom had a ſon about eighteen years of 
age: And the faid Edward Atkyns the father having a 
wife and four children, viz. the defendant, not fix years 
of age, his eldeſt ſon, and tenant in tail of the ſaid 
eſtate in Norfolk, and the plaintiffs, John and Mary At- 
tyns, and allo another ſon, ſince deceaſed ; by his will, 
bearing date the 19th of April, 1763, deviſed as follows: 
I give, deviſe, and bequeath, all that the manor or 
& lordſhip of Coates, in the county of Glouce/ter, with 
„the rights, royalties, and appurtenances, and. alſo all 
« and every the meſſuages, farms, lands, tenements, 
% adyowſons, and hereditaments whatſoever, of me the 
“ ſaid Edward Atkyns, fituate, lying and being within, 
« or adjoining to the ſaid manor or lordſhip; and alſo 
< all that my capital meſſuage or tenement, and all and 
every my lands, tenements, and hereditaments what- 
« ſoever, whether freehold or leaſehold, fituate and 
e being at, in, or near Pinbury Park, or elſewhere 


*< mn the ſaid county of Glouceſter, with their appur- 


« tenances; and all my eſtate, term of years, and in- 
< tereſt therein, unto and to the uſe of my execu- 
e tors, their heirs, executors, and adminiſtrators reſpec- 
tively ; upon truff to ſell the ſame, and place out the 
purchaſe monies on government or real ſecurities, at in- 
tereſt, and to ſtand poſſeſſed of the principal monies, in 
truſt for all and every of his children, whether male or 


female, (other than and except his eldeſt ſon only,)-7o be 
equally divided between them, if more than one, ſhare 


and ſhare alike, to be paid when he or they ſhould ſe- 
verally attain their reſpective ages of twenty-one years.” 
The queſtion was, Whether the rever/ion in fee of 


and in the manor of Lower Swell, and other the premiſes: 


there and in Upper Swell and Stow- ig Mold, did paſs 
by the will of the teſtator, Edward Athyns, the plaintiff's 
late father, to, and thereby become veſted in, Dorothy 
Athyns, John Fright. junior, and John Lietard, the de- 
fendants, in truſt for the ſaid teſtator's younger children ?” 


Mr. Davenport, for the plaintiff, ſtated the queſtion to 


be, Whether the reverſion in queſtion paſſed by the ge- 
neral words, * elſewhere in the county of Glouceſter.” And 
he argued, that it did paſs. It was clear the teſtator had 
a power to diſpoſe of it. The only queſtion therefore 
Was, Whether it could neceſſarily be inferred from any 
thing apparent on the face of the will, that the teſtator 
rary clearly appeared. 1. From the ſituation and cir- 

cumſtances 


did not mean this reverſion ſhould paſs? The con- 
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ATKYNS 
verſus 
ATKYNS, 


cum ſtances of the teſtator and his family. For the de- 
fendant, his eldeſt ſcn if he ſurvived his father, neceſ. 
farily would come to the Norfolk eſtate, worth 2000], 
fer annum : Seeing that he was ſo amply provided for, 
it was moſt natural the teſtator ſhould give all he could 
diſpoſe of amongſt his children, of whom he had three, 
And if this reverſion did not paſs to them, nothing paſſed 
as a preſent proviſion, except about 13/. per annum. It 
would be abſurd therefore, to ſuppoſe the teſtator meant 


to give them no more. 2&ly, He contended, that the 


words uſed were clearly ſufficient, in point of law, to paſs 
the reverſion in queſtion. To this purpoſe he cited, 
Hanes verſus Coney. Cro. El. 159. Dalb. v. Chan- 
pernon, Skin, 631. Rook verſus Rook, 2 Pern. 461. 
Cheſter verſus Chefter, 3 P. Ums. 56. and Freeman verſus 
Duke of Chandos, Mich. 16 Geo. 3. B. R. ſupra, 363. 
He added, that in the eaſe of Strong v. Teat, 2 Bur 512. 
a general ſweeping clauſe, giving all other the lands, 
tenements, and hereditaments in tuo counties before 
named in the will, were held“ not to paſs a reverſion in 
fee, which the teſtator was entitled to, in one of them, 
under his marriage ſettlement :”” and poſſibly that caſe 
would be cited againſt him. But there; from the whole 
tenor and complexion of the will, it clearly appeared to 


be the intention of the teſtator that the reverſion ſhould 


not paſs. Here, it as clearly appears to' have been the 


intention, that, the reverſion in queſtion Should pals; 


therefore, the plaintiffs are entitled. | | 
Mr. Howarth contra, for the defendant, contended, 
that the court would require the cleareſt intention poſ- 
ſible on the face of the will ; otherwiſe the words, how- 
ever comprehenſive, could not afford a ground for diſin- 
heriting the heir. That is the rule of law. As to the 


| 7 then, it is manifeſt from the terms of the de- 


iſe, that the teſtator meant to give his younger children 
that which was ſaleable only, and which could be turned 


into money: But a reverſion after an eſtate tail in three 


different perſons, one of whom had a ſon then 18 years 


of age, was ſo remote a contingency, it could be worth no- 
thing. Beſides, the very attempt to ſell would have defeated 
the ſale; by prompting the tenants in tail to ſuffer re- 
coveries. Ft is improbable therefore for the teſtator to 


have had this reverſion in contemplation at the time ; and 
it he had, it is too abſurd to ſuppoſe, he would have given 
ſuch a direction to his truſtees, as muſt effectually defeat 
his intention. If it was not his intention, the words, 
though ever ſo clear, will not paſs it: and to this pur- 


Lord 


poſe, he cited Strong verſus Teat, 2 Bur. 912. 
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« elſewhere” ſhall be conſtrued: to have any meaning, 
or none at all? The teſtator had two ſons and a daugh- ATEYNS 
ter. The eldeſt fon was provided for by the ſettlement, 2 
10 the amount of 2000. per annum, independently of his 
father, who had very little to give his younger children; 
haraly enough to keep them from ſtarving. The ig- 
tention of his will was, to give them all he had in the 
world. He firſt gives them all his perſonal eſtate His 
real reſtate was of two ſorts; the manor of Coates and 
Pinbury, and the reverſion in queſtion, after three eſtates 
tail, one of the tenants in tail having a ſon then eighteen 
years of age. Both theſe eſtates together amounted but 
to a trifle. Suppoſe the teſtator did not know of this re- 
verſion; or if he did know of it, he might not know it 
was worth any thing. But this he might think of: That 
whatever he had in the world he would give to his 
younger children. He is ſtudious to uſe words to paſs 
every thing; and if this is not included, there is nothing 
for the words to operate upon: For except the eſtates of 
Coates and Pinbury, he had nothing but this reverſion in 
the county of Glouceſter. It is contended, that the word 
„ elfewhere** means nothing. Now, confining it to the 
county of Glouceſter, ſhews he had ſome imperfect idea 
at leaſt of this reverſion, or he would have ſaid . elſe- 
where in the kingdom of England, or uſed ſome ſuch 
general expreſſion. It is not poſſible, if he knew of this 
reverſſon, that he ſhould not charge it for the benefit of 
his younger children, when it came into poſſeſſion. The 
doctrine in Strong v. Teat is not to be denied; but the 
intention is to be collected from the whole of the will 


taken together; and from thence the court is to deter- 


mine, whether the words mean a local deſcription, or a 
general deſeription of every thing. If tlie teſtator had 
had any other lands in the county of Glauceſter, there might 
have been ſome doubt. But this is not the caſde. 
Milles and 3 Juſtices, were of the ſame opinion. 
Buller Juſtice. This deciſion is perfectly conſiſtent 
with the determination of Strong v. Teat; and the caſe 
of Freeman v. the Duke of Chandos à, is in point: 
For there it is ſaid, though ſo remote a reverſion might 
not be particularly thought of, yet as the general words 
were ſufficient to include all, and the intention of the 
parties was to include all, it ſhould paſs. e. 
Afterwards, on Tueſday, May 26th, in this Term, the 
court certified in theſe words, We are of opin'on that 
the reverſion in fee of the manor of | Lower Swell, and 
other the premiſes there and in Upper Sell, and Stow-on- 


„ Supra, 363. 
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3778. the-Mola, did pals by the expreſs words of the will of 
the teſtator, Edward Atkyns, the plaintiff's late father, 
ATxvYNs to the truſtees in the will named, in truſt for the ſaid 
e teſtator's younger children. 1 5 *. 
INS. 

On Tueſday, the 28th July, 1778, the cauſe came on 
to be heard before the Lord Chancellor, on the certificate 
of the Judges of the King's Bench, when his Lordſhip 

Was pleaſed to order, that their certificate ſhould be con- 
farmed. | | | 

The defendant brought a writ of error in the Houſe of 
Lords; when the queſtion ſent for the opinion of the court 
of King's Bench, was put to all the Judges; and the 
Lord Chief Baron of the court of Eæebeguer delivered 
their unanimous opinien upon it, in the affirmative. 
Whereupon it was ordered and. adjudged, that the ap- 
peal ſhould be diſmiſſed, and the decree complained of 


affirmed. 
SUTTON verſus SUTTON. 

TJ*HIS was a caſe out of Chancery for the opinion of Pe 
1 this court; ſtating in ſubſtance as follows: That in 
Robert Sutton, being ſeiſed in fee of a houſe in Bath, and Al 
of divers others frechold eſtates of the yearly value of 300l. n 
and of other freehold eſtates of the yearly value of 5ool. hy 
n remainder, after the death of his father, on the 25th of y - 
February, 1771, made his will duly atteſted'; and thereby le 
gave unto Jahn Bright and George Dunſtan, all his Þ 
lands in poſſeſſion, reverſion, or remainder, except the 'J 
houſe at Bath, upon truſt to ſell, and diſpoſe of the ſaid Ir 
hrids, and to place the monies ariſng therefrom upon co 
government or real ſecurity; and by, and out of the « 
intereſts, dividends,” and produce ariſing therefrom, to p, 
pay to his wife, four hundred pounds à year, in lieu of T6 
ſo much a year, which ſhe would be entitled to by their W 
marriage ſettlement. And he gave to his wife, ix ſatis- 8 
fattion of the remaining Sol. which the: could claim by the 400 
ſettlement, Bis houſe in Bath for her /ife, and, after her 'h 
death, to his eldeſt ſon. After reciting his wife's being C 
enſeint, he gave to ſuch child, whether ſon or daughter, a 
3000). to be paid out of the monies ariſing by the fale of fl 
the lands, and to be paid at his or her age of 21. He te 
did further by his will direct, that when the eſtates by 0 
him directed to be fold, were actually ſold, and the mo- h 
nies ariſing from them inveſted in the ſaid ſecurities, that n 
y 


100]. a * ſhould be given to his wife, for the bring- 
ing up of his daughter Elizabeth Mary, and any after. 
| „%%% nl 
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born child; and if his ſaid daughter, or ſuch after born 
child, ſhould happen to die before his or her legacy ſhould 
become due, that then ſuch legacy ſhould fink into the 
reſiduum, for the benefit of his ſon. —After ſome pecu- 
niary legacies, he gave the reſt, reſidue, and remainder 
of his eſtates, or monies not before diſpoſed of, to his 
ſon; but in caſe he ſhould die before 21, without iſſue, he 
then gave and bequeathed the ſame reſiduary eſtate 10 
the child with which his wife was enſeint, if a ſon, as his 
own for ever: But in caſe ſuch child ſhould prove a daugh- 
ter, then he gave the ſame reſiduary eſtate between his 
%% daughters as tenants in common. —At the time of 


making his will, the teſtator had @ ſon, and a daughter 


and his wife was enſeint with another child (a daughter), 
afterwards named Julia Margaretta. After the date of 
the will, the teſtator /o/d his houſe in Bath, and had two 
daughters born; Julia Margaretta, and Auguſta Ann 
Sutton. After the ſale of the houſe in Bath, and the 
birth of his two daughters, the teſtator, in his own hand, 
made the following alterations in his will ; but the making 
thereof was not atteſted, nor was the will republiſhed. — 
In the deviſe to Fohn Bright and George Dunſtan, the 
exception of: the houſe in Bath was ftrack out.— In declar- 
ing the truſts of that deviſe, ſo far as related to his wife's 
annuity, he interlined the word“ fifty, ſo that the an- 
nuity was altered to 4.50]. The begue/? to his wife of the 
bauſe in Bath was STRUCK our, and the remainder to 
bis ſon. The recital of his wife's being enſeint, and the 
legacy of zoool. were STRUCK OUT and inſtead thereof, 
he inſerted theſe words; give to my two daughters 


Julia Margaretta and Auguſta Ann Sutton, 20001. each.“ 


In the direction for bringing up his daughters, he made the 
word <<. daughter,” daughters, and inſtead of the words 
after born child, he inſerted the words, Julia 
Margaretia and Auguſia Anna Sutton.“ In the clauſe 
reſpecting the lapſe of the legacies, the word . daughter” 
was made plural, the words 2 born child were 
STRUCK OUT, and inſtead of his or her, the word 
their“ was inſerted. He alſo made alterations as to 
his pecuniary legacies, The reſiduary deviſe to the child 
F which the wife was enſeint, was likewiſe STRUCK OUT, 
and inſtead of the word before daughters,” he 
ſubſtituted the word THREE” —The queſtion referred 
to the opinion of the court was, Whether by the will 
of the teſtator, as altered, obliterated, and interlined by 
him, any, and what part, of the real eſtate therein 
mentioned, paſſed thereby to any perſon, and to 
whom? Es | 
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. I was not preſent at the argument of this caſe: But 
—— I have been favoured with a ſight of ſeveral notes of it, 
SvurTow from which it appears, that the queſtion made on the 
N part of the plaintiff was, Whether the alterations and 
© obliterations in the will did not amount to a fotal revs. 
cation of it, with reſpect to the real eſtate? The be— 
queſts moſt materially to be affected by ſuch a conſtrue- 
tion, were the legacies of 2000l. to each of the daughters : 
As to them, the court declined giving any opinion, 
Whether they were void, or not ; recommending the 
deciſion of that point to be deferred, till ſuch time as the 
plaintiff, the teſtator's only ſon, an infant, ſhould come 
of age. But as to the deviſe to the truſtees to ſell, they 
were clearly of opinion, it was not revoked ; and agree- 
ably to that opinion, certitied to the court of Chancery in 
* May 26th, the following words“: “ We are of opinion, that the 
| deviſe of the real eſtates to the truſtees, to be ſold and 
converted into money, is not revoked, but continues in 

full force.” . CY N e 


WiILLET verſus CHAMBERS. 


Saturday, May 
23d, > ; 5 
If co are part- IT. HIS was an action for money had and received to 
vert, as attornien f the plaintiff's uſe, brought againſt the defendant, 
E e ces AS ſurviving partner of one Dadley. Plea, non afſumpſit 
money to be laid Verdict for the plaintiff, damages 480l. 3 
cut on mort- pon a rule to. ſhew cauſe why a new trial ſhould not 
gage, the other he granted, the facts appeared to be as follow: That 
is Hale for ne prior to any partnerſhip between the defendant and 
amount, though 27797 to any partnerſhip between the defendant an 
his partner gave Dadley, who was an attorney and conveyancer at Coventry, 
a ſeparate receipt the latter, in the year 1771, received of a Mr. Bindle, 
** the ſum of 23501. to be laid out on a real ſecurity: 
Dadley accordingly furniſhed him with a mortgage from 
a Mr. Hugbes to that amount; which, as it afterwards 
appeared, Dadlcy had ferged. At Midſummer, 1776, 
Dadley and Chambers entered into partnerſhip : Shortly 
after which, Bindley wanted to call in his money. The 
pretended mortgagor was ſuppoſed at the ſame time to 
want a further ſum of 150]. which added to the original 
mortgage money, made together the ſum of 5ool,. The 
plaintiff Willet was ready to advance this ſum : And, 
in conſideration of his doing fo, an aſſignment was made 
to him of the pretended mortgage before made to Bindley, 
As to 180l. fart of this ſam of 50 tl . Willett paid it 
into Dadley's office, to Chambers, who gave the following 
receipt for it: “Received of Mr. Benjamin t. 
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© the ſum of 180l. for which I promiſe to account to 
« himon demand.—Chambers..” Dadley was not at home, 
when this ſum was paid. Some time after, the plain- 
tiff called at the office to pay 3ool. . more, part- of the 
remaining 320l. due. Dadley being then at home, Willet 
paid the money to him; and, in return, Dadley gave 
him the following receipt: Received on account, of 
« Mr. Benjamin Willet, 3ool ; the remainder of the 
« money to be paid, being 20l.—Dadley.”” It was ad- 
mitted, that the defendant Chambers was in no reſpect 
privy to the forgery; and that no procuration monty Was 
paid, either to Chambers or Dadley. | 

Serjeant Hil] and Mr. Green, who ſhewed cauſe, argu- 
ed, 'that this was not diſtinguiſhable from the common 
caſe of a ſurviving partner, who is always liable to part- 
nerſhip debts. | 7 

Mr. Wallace, Mr. Newnham, Mr. Dunning, and Mr. 
Mpeler, contra, in ſupport of the rule, contended, that 
this tranſaction was not within the compaſs of the part- 
nerſhip, which was for the purpoſe of carrying on the 
buſineſs of attornies only; not that of ſcrivenert. A 
money ſcrivener is a perſon who receives money for the 
purpoſe of deriving' ſome advantage from the receipt of 
it. But a mere conveyancer, as ſuch, 'is by no means 
a money ſcrivener. His buſineſs is only to draw deeds 
and writings for the transfer of property from one man'to 
another ; and his profit ariſes from his bill of fees and 
charges for ſo doing. The two branches therefore though 
it may happen that they are ſometimes exerciſed by the 
ame perſon, are in themſelves totally diſtin and ſe- 
parate. If ſo, the fact of their being united in the part- 
nerſhip carried on between the defendant and Dadley, 
ought to have been proved; whereas, the reverſe is the 
truth of the cafe. Por it is admitted they took no pro- 
curation money, and there is no evidence of any profit 
from the money in their hands. On the contrary, all 


that Chambers received, was punctually paid over to 


Bindley : That alone therefore would be an anſwer to 
the preſent demand. The receipts they gave, were ſe- 
parate ; not for partner and ſelf; but for "which 
1 promiſe to account. In ſhort, the whole of the tran- 
ſaction was entirely foreign to the partnerſhip, and what 
each did, plainly ſhewed he conſidered the part he took 
in it, as his on ſeparate act and deed only. Therefore, 

ord Mansfield. Both parties in this caſe undoubtedly 
are innocent; and the loſs that will fall upon the defen- 
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dant, if the law is againſt him, will be much greater 
than that which will be ſuſtained by the plaintiff, if he 
fails. It is indeed ſo hard a eaſe upon the defendant, that 
every leaning of the court would be in his favour. But 
the queſtion is, Whether, in point of aww, this engage - 
ment with Dadley does not make Chambers anſwer- 
able? 6 N l | 

Io go by ſteps. —Ir is neceſſary to fee what the buſineſs 
was, Which Dadley carried on alone, before his connec- 
tion with the defendant in the year 1776. By admiſſion of 
the counſel on both ſides, it was the buſineſs of an atter- 
ney and conveyancer. By proof in the cauſe, it' appears 


to have been a great deal more. For he had many appoint- 


ments, though the nature of them is not particularly 
mentioned. He had alſo agencies, and was clerk to 2 
navigation. But there is no pretence that he ever receiv- 
ed procuration money. The buſineſs of conveyancing, in 
the very nature of it, as carried on in the country, is 
this: Where there is an attorney or counſel of credit, 
they receive money to place out upon ſecurities; and 
perſons who want to borrow, as well as thoſe who want 
to lend, apply to them for that- purpoſe. Their profit 
ariſes from having the money in their hands, before it is 
laid out upon the intended ſecurities; and from. their 


fees and bill of charges upon the conveyances theyſdraw. 


It is not diſputed but that this was the nature of Dadley's 
conveyancing buſinefs : He did not act however as a 
ſerivener, who ſometimes does not touch; the money; 


but who in all caſes gets procuration money. There is no 


proof of any tranſaction of that kind; nor, indeed is it 
euſtomary for attornies, like him, to do ſo; for they 


get profit enough without it. I remember a caſe before 


me of a perſon who was truſted to the amount of many 


thouſand pounds, in the manner I have ſtated; and 
that is the nature of the buſineſs. | | 

This was the buſineſs of Dadley before the partner- 
ſhip. Let us ſee then, what was the nature of the 
partnerſhip, afterwards entered into, between Dadley 
and the preſent defendant ; whether it was a general 


| partnerſhip in all Dadley's buſineſs, or confined. to ont 


particular branch of it only ; for to be ſure, there may be 
ſuch a confined partner/bip. The evidence as to this 
point conſiſts in the heads and terms of an agreement 
entered into between them, which were afterwards ex- 
tended and reduced into form. From them it appears, 
there was no particular reſtriction; it was not to b 
confined to ſuits, nor to conveyancing only, but they were 


to be partners in the buſineſs which Mr. Dadley carried 
| | on. 
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on. Each was to be worth a certain ſum.— The profits 
are ſtated at 8001, — Then it is agreed, that a proviſion 
ſhall be made for'the family of whichever of them ſhould 
happen to die firſt. And then comes the following clauſe, 
at the end, which, though not taken notice of by the 
counſel on either fide, is very material indeed upon this 
occaſion. My object, in examining it particularly, was 
to ſee whether it contained any reſtriction. The clauſe 
is this: Note, this ſcheme of partnerſhip is intended to 
include all Mr. Dadley's preſent and future practice and 


appointments, ſuch as agencies, navigation-clerk, Wc + 


But not to extend to any public office or place, which may 
at any future time be given to either of the parties.” The 
only reſtriction therefore is that; or, more properly ſpeak- 
ing, it is the only exception to this general partnerſhip. 


Thus the partnerſhip commences, without waiting for 


articles; and from that time, the buſine/s was carried on 


in partnerſhip. One branch in that buſineſs, was con- 
veyancing. Incident to — is, the recerving 4 
money to place out upon ſecurities. Recelving it from t 

lender ts advance to the borrower, and acting for both 
parties reſpectively. From that, the profit ariſes; not 
from procuration money, but from the money lying in 
their hands before it is placed out ; and when placed out, 
from the charges and fees for drawing and engroſſing the 


conveyances. _ ? 


The facts then are ſhortly theſe :—The plaintiff Wille, 
wanting to place out a ſum of 5001. applies to the office 
without making any diſtindtion between the two partners. 


The firſt ſum he advances is 180]. This he pays to 


Chambers, who gives a receipt for it, not expreſling it to 
be for Dadley, or for what, or whoſe uſe ; but making 
himſelf accountable for the amount on demand. He re- 
ceives it therefore, as the principal, not as the agent of 
Dadley: And it is admitted he knew the uſe, by placing 
it out upon the ſecurity for which it was put into his 
hands. The next ſum, which was 300 l. is paid by the 
plaintiff to Dadley, who receives it exactly in the ſame 
manner as Chambers did the former ſum ; as principal; 
and gives a receipt for it, not as for ſo much money to be 
placed out, but as a ſum for which he was to be account- 
able. The two ſums together, come within 201. of what 
was wanted upon the ſecurity.— Afterwards the bill for 
conveyancing is brought in. Hughes being the original 
mortgagor, if he had not been a' fictitious perſon, and 
had wanted a further ſum of money upon the aſſignment, 
he ſhould have paid the expence of conveyancing. ** 
| & 
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Same day. 


If money and 
a horſe are 
given in ex- 
change, for 
another horſe 
ewarrarted 
found, which 
was unſound 
at the time, 
an action for 
money bad and 
received is 
Not A Proper 
action to try 
the warranty. 
[Nor will 
trover lie for 
the borſe gi- 
ven in ex- 
change; be- 
cauſe the pro- 
perty 1 al- 
tered, 


=. IB. _ 


were tried, reported as follows : 


at the time, Immediately upon diſcovering that the horſe 


letter, by a perſon, who put the letter and halter into the 


the bill is brought in, to the plaintiff, and made out — 
«© debtor to 5 — and Dadley.” Chambers receives | 
the money, and gives a receipt for it. In that tranſaction BY © 
therefore, he is clearly, conſidered. as @ partner, and the fr. 
tranſaction itſelf, as a partnerſhip tranſaction, If Dadley act 
had received procuration money, and that kind of dealing abl 
had been excepted out of the articles; or, if ſeparate ac- Jur. 
counts had been kept of the money got by theſe tranſac- UPC 
tions, and it had all been ſet down to the profits of Hadi caſ 
only, it might have varied the caſe : And Mr. Juſtice 
Aſbhurſt, who. tried the cauſe, would have been very Wil ©? 
zlad to have given à direction in favour of the defendant. i for 
He ſuffers by the raſcality of a man who had a very good 


ebaracter. Lam very ſorry for the defendant; but upon v. 
this evidence I cannot ſay, but that it is a, partnerſbip 5 


tranſaction. | | 
Mr. Newnhant informed the court, that the bill includ- ne 
cd other huſineſs, as well as the particular tranſaction of 


chen it 5 EN ad 4; 5 = 
Lord ausfiel ſaid, that proves nothing, but that in ors 


general they. were partners in the fees of conveyancing. : 
Per Cur. Rule for a new trial diſcharged. Wl We. 


POWER verſus WELLS. 


Idem werſis Eundem. 


" TPON ſhewing cauſe againſt a new trial, in the above 
cauſes, Mr, Juſtice Aſohurſt, before whom they 


The „irt was an action for money had and received, the wo, 
brought to recover a ſum of twenty-one: pounds, paid by 
the plaintiff upon the exchange of a, mare of his, for a 
horſe of the defendant ; which the defendant warrant 
to be ſound ; but which was clearly proved to be unſound 


was unſound, the plaintiff ſent it back, together with z 


defendant's hands, in the defendant's yard, but he refuſed 
to take them. The perſon at the ſame time demanded 
the twenty guineas, and the plaintiffs mare given in ex- 
change; but the defendant ſaid, he had ſold her; that be 
would have nothing to do with the perſon ſent by the 
plaintiff, and turned him out of his yard. Upon which, 
the plaintiff brought both the above actions. 35 


* 
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thaw 


The ng was an action of trover for the mare: Both 1 
cauſes ſtood for trial in the paper together. As to the ü 
firſt, an objection was made at the trial to. the form of the pow 
action, and I was very doubtful how far it was maintain- verſes 
able; But it was agreed that I ſhould ſum it up to the rs. 
jury, and if they ſhould be of opinion with the plaintiff 
upon the facts proved, then, inſtead of making a ſpecial 
caſe, it ſhould be put in the form of a motion for a new 
trial, The jury. found for the plaintiff, As to the ſe- 
cond action, it was agreed that a verdict ſhould be taken 
ſor the plaintiff, upon the evidence given in the firſt cauſe, 
but with liberty to move for a new trial ; and it was un- 
derſtoòd between the parties, that the defendant ſhould 
beentitled to the fame redreſs in both cauſes, in caſe the 
opinion of the court ſhould be in his favour, as if the 

whole had been ſtated in the form of a caſe. | 
Upon ſhewing cauſe, the queſtion was, Whether the 
above actions were rightly conceived? or, Whether the 
plaintiff ſhould not have brought a ſpecial action on the 
caſe? Mr. J/hzler for the plaintiff. Mr. Newnham for 
the defendant. 3 | 
The court were of opinion that bath actions were miſ- 
conceived, 1ſt, The action for money had and received, 
with no other count, was an improper action to try the 
warranty*, 2d, The action of trover could not be main- 
tained, becauſe the property was transferred by the ex- 
change. Accordingly a nonfuit was ordered to be entered 
up in both cauſes. 


* Vide Stuart v. Wilkins, Deug!. Rep and note the difference between a 
count for money had and received only, and an action of affumpſir to try 
We warranty. * > "jo 


+ 


3 | Tueſday 
JG am nh May 26th, 
Cook ER verſus BOOT H. 5 
| - AD: oy A. demiſed 
f ITC ww | 35 ec, to B, for 
HIS was 4 caſe out of Chancery, for the opinion of anal 


this court, ſtating in ſubſtance as follows: That fe ſaid B. 


Ybert Booth, by indenture demiſed certain premiſes to and alſo for 

h . CIS PAY | the lives of 
and D. and covenanted, that if the ſaid B. his heirs, &c, ſhould be minded at the de- 
teaſe of the ſaid B. C. and D. or any of tliem, to ſurrender the ſaid demiſe, and take a 
evo leaſe, and thereby add a new life to the then tbo in being, in lieu of the /ife ſo dying, 
hat then he the ſai4 A, his heirs; &c. upon payment for every life ſo to be added, in lieu 
df the life of every of them ſo dying, would grant a /eaſe for the lives of the z2vo perſons 
amed in the former leaſe, and of ſuch other perſon, as the ſaid B. his heirs, &c. ſhould 
point in lieu of the perſon named in the preceding leaſe, as the ſame ſhould reſpefively 
le, under the ſame rent and cwenants.— There had been ſucceſſive renewals from the time of a 
mer leaſe granted by the anceſtor of 4; and in each, a like covenant for renewal, 
eld that A. and his anceſtors had, by their own a&s, con- ued this to be a covenant for 


Perpetual renewal, 
| Gir: one 
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one Otho Cooke, for the lives of the ſaid Ortho Cooke, Eli. 
zabeth Cooke, and Robert Cooke ; and the ſaid Robert Booth 


thereby covenanted as follows; * that if the ſaid Oth 


Cooke, his heirs and aſſigus, ſhall be minded at the 4+ 
ceaſe of the ſaid O. C. E. C. and R. C. or any of them, to 
ſurrender this preſent indenture, and take a new leaſe of 
the ſaid premiſes, and thereby add one new life to the then 
two in being, in lieu of the life ſo dying; that then the ſaid 
R. B. his heirs, &c, upon reaueſt,. on ſuch ſurrender of 
the leaſe then in being, and upon payment of one broad 
piece of gold of twenty-two ſhillings in value, or twenty- 
two ſhillings in ſilver, to the ſaid R. B. his heirs, &c. 2 
every life ſo to be added in lieu of the life of every then 
ſo dying, and at the proper coſts of the ſaid Otho, without 
demanding any further ane for the ſame, ſhall and will 
grant and execute unto the ſaid Ctho Cooke, his heirs, &c. 
a new leaſe, for the /ives of the tuo perſons named in the 

ormer leaſe as (hall be then living, and of ſuch other per- 
fon, as the faid Otho Cooke, his heirs or aſſigns, ſnall no- 
minate and appoint, in lieu of the perſon named in the 
preceding leaſe, as the ſame ſhall reſpectively happen to 
die, under the beforementioned annual rent, and the fame 
covenants therein contained.” — This leaſe bore date the 
22d of December, 1749, and there had been fucceſſue re- 
newals containing the ſame clauſe of renewal, from the 
time. of a former leaſe, granted by the anceſtor of the 
ſaid Robert Booth, bearing date the 3d of Auguſt, 1688, 
down to the date of the leaſe in queſtion: viz. A re- 
newal by the ſaid Robert Booth in the year 1725; another 
on the gth of November, 1746; another on the 1 of 
February, 1748, which was granted to the ſaid Otho upon 
the ſame lives as the leaſe in queſtion ; and then the pre- 
ſent leaſe was granted. —In January, 1773, the ſaid Oth 


Cooke died; whereupon the plaintiff, his widow, and R- 


bert Cooke, his eldeſt ſon (ſince deceaſed,) became entitled, 
as deviſees under the will of the ſaid Otho, to the ſaid 
leaſeho!d premiſes for their joint lives. Shortly after, 2 
new leaſe, in preciſely the ſame terms as the leaſe of the 
22d of December, 1749, was tendered to the defendant 
to execute for the lives of the ſaid Elizabeth and Robert 
Cooke, and alſo for the lite of James Cooke + But the de- 
fendant refuſed to execute it. Soon after, Robert Cooke, 
another life named in the faid leaſe of 1749, died ; where- 
upon, another indenture in the like words, except that the 
name of Mary Cooke was inſerted inſtead of Robert Cook, 
was tendered to the defendant, who refuſed to exe. 


cute it, becauſe it contained a covenant for renewal 
| < on 
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on the death of James and Mary Coole, who were not : 


any of the lives named in the original leaſe of 1749: But 
he was willing to renew, on the death of Elizabeth 
Croke, for the lives of the ſaid James and Mary, and for 
ſuch other perſon, as the repreſentatives of Ocho ſhould 
nominate, in lieu of the ſaid Elizabeth, and for the life 


of the longeſt liver of them the ſaid James and Mary, 
and ſuch other perſon ſo nominated, on payment of 


twenty-iwo. ſhillings, and ſubje& to the rents and co- 
venants in the original leaſe ; but not to renew any far- 
ther. The queſtion was, whether the leaſe ſo tendered, 
or offered to be executed by the defendant John Gore 
Bogth, be an execution of the covenant in the faid eaſe, 
dated. the 22d of December, 1749 ? BR I 


Mr. Wilſon for the plaintiff ſtated the queſtion to be, 
Whether the defendant, as deviſee of Robert Booth the 
leſſor, was bound to add any covenant for renewal after 
the death of Mary Croke ?' or in other words, Whether 
this were a covenant for a perpetual renewal ? And he 
contended it was. In Ireland ſuch covenants are fre- 
quent: And the caſe of Bridges verſus Hitchcock, Dom. 
Proc. 15 June, 1715. and Furnival v. Crewe, 3 Ath. 83. 
ſhew that ſuch a covenant is not illegal in England. The 
queſtion then is, Whether the leſſor has or has not made 
ſuch a covenant. As to that, he certainly has covenant- 
ed, that the ſame covenants as were in the old leaſe, 
ſhould be inſerted in the new leaſe. It cannot therefore 
be preſumed, that the covenant for renewal was not in 
the contemplation of the parties: And if it was, it is 
clear they muſt have intended it to be general, or it would 
have been reſtrained. Bur it is clear from the terms of 
the covenant, that it was intended to be general: For it 
is not confined to the lives named in the original leaſe of 
1749; but the words are, that he will grant a new 
leaſe for the lives of the tte perſons named in the former 
leaſe, and of ſuch other perſon as ſhall be nominated in 
lieu of the life named in the preceding leaſe, as the ſame 
ſhall reſpectively die, under the fone covenants, He cited 
the cates of Bridges verſus Hitchcock and Furnival 
verſus Crewe, beforementioned ; and concluded with 


* The demiſe in that caſe was of a il; and the covenant os follows : 
* That if the leſſee, his executors, &c, ſhould before the expiration of 
the term be minded to renew, then upon application, &c. the leſſor, his 
heirs of aſſigns, ſhould grant ſuch ſurther leaſe as ſhould by the leſſee, 
his exEcutors, Sc. be defired, 2vithout any fine to be demanded therefore, and 
under the ſame rents and eovenants only, as in this leaſe,” Vide this caſe, 
Srevn's Parl. Caf. vel. 1. p. 522. 
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hoping that the court would incline in favour of the 
plaintiff. | | ml nn . 
Mr. Arden contra, contended, that the covenant could 
not be extended further, than an agreement to renew upon 
the death of each of the three lives named in the leaſe 
of December 22d, 1749. He agreed ſuch a covenant 
was not in itſelf illegal: But it was eſſential that there 


\ ſhould be a mutuality of advantage ; 8 all the 


advantage was on the fide of the leſſee. He ſaid, the 


- caſes of Bridges verſus Hitchcoch, and Furnival verſus 


Crewe, were diſtinguiſhable from the preſent, and the 
latter indeed rather in favour of the defendant ; for 
there the determination of Lord Hardwicke was grounged 
upon the words and ſo to. continue, &c. from time i 
time.” Here, the words are not ſo general: Beſides, the 
covenants on the part of the leſſee in the original leaſe 
are totally inconſiſtent with a perpetual right to renew; 
for ſome of them are, that he will leave certain things m 
the premiſes, He cited Hyde verſus Skhynner, 2. P. Wm. 
196, to thew, that the court in general would lean againſt 


perpetual leaſes : And Ruſſel v. Darwin, Iiſt Fuly, 1767, 


coram Lord Camden, where the demiſe was for 99 
years, or three lives, if they ſhould fo long live.“ The 
leffor covenanted, that he would, upon the death of either 
of the parties, and a new life, upon payment of 150): if 
one only ſhould die; 500l. if two, and 1100l. if all thre 
died, at and under the /ihe rents and covenants. Lord 
Camden held, that the leſſor was under no obligation 
to renew for more than three lives, and that the cove- 
nant of renewal need not be inſerted. 
Lord Mansfield. The queſtion in all theſe cafes is, 
Whether“ under the /ame rents and covenants” ſhall be 
conftrued incluſiue or excluſive of the clauſe of renewal, 
And arguments drawn from every part of the agreement 
are material. Here, the parties themſelves have put the 
conſtruction upon it: for there have been frequent re- 


newals, and in all of them, the covenant of renewal 


has been uniformly repeated. How then ſhall the court 
ahnen gt ot OS et ot 
Willes Juſtice. The act of the parties ſeems to dif- 


ference this caſe from all the caſes cited. Here, there 


have been four or five renewals, all in the ſame terms. 
T do nat think otherwiſe, that Furnival verſus Creui 
would be a ſufficient authority alone to determine this 
caſe ; becauſe there, the additional words, „and ſo to 
continue renewing, from time to time, were inſerted.” But 
the caſe of Bridges verſus Hitchcock is very much the 
a k - f.. wht 1 04 Ps ſame 


— „ wh 
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ſame as this. For there, the words were, „under the 1778. f 
ſame rents and covenants,” and no other words. I can. —— v 
not ſay that in this country this kind of leaſe ſhould be Cooxx 
much favoured, though the inducement for granting 3 
them in Ireland may be a very good one. 1437115 =D | 
Aſphar/t Juſtice. I think this a very hard caſe on the 
part of the leſſor, and there does not ſeem any mutuality 
as in the caſes of improvement of lands. But as there 
have been four ſucceſſive renewals, the leſſor himſelf has 
put his own conſtruction upon the covenant: And there- 
fore is bound by it. 6 3130 
Buller Juſtice. I think the caſe of Briages verſus 
Hitchcock decides this: In that caſe, both the Houſe of 
Lords and the Exchequer determined, that the words, 
under the ſame rents and covenants” in the new leaſe, 


contained a perpetual covenant to renew: So here I thmk 10 
they muſt be conſtrued to mean a like covenant to re- ; 
new. MY | Thr | 1778. 2 


Aſterwards on Saturday, May Zoth, in this term, the 
court cert} 2 in theſe words:.“ We are of opinſon, 
that a like covenant for renewal, ought to be inſerted 
* in the new leaſe ; conſequently, that the leaſe offered 
to be executed by the defendant, Fohn Gore Booth, 
is not an execution of the covenant'in the leaſe, dated 
* the 22d day of December, 1549.” 4.32 4 


Makrix ver/as O'Hara. N 

FT*HIS was a rule to ſhew cauſe. why an exmmerttur A [cond com- 
ſhould not be entered on the bail-piece, the de- miſſion againſt 

fendant having become bankrupt fince the cauſe of ge- te 

tion; and obtained his certificate. The defendant,” inge egen be 
July, 1775; carried on the trade of a linen-draper, and has rr obtained 
lived in London. In March, 1 776, he became bankrupt, bis cerrificare, is 
and was refuſed his certificate ; before which bank- eee hh, 4 
ruptey the cauſe of action aroſe. The defendant then ,,,. is clearly | 
went to Briſtol, where he entered into partnerfhip with entitled to his # 
one James right; à dealer in cheeſe; and half a year arg; 
after, became bankrupt again. Under this ſecond com- e by 165 
miſſion, which was taken out at Brifol, and which the bail: the court 
reditors in Laadon knew nothing of, he obtained his cer- will, in e 

tificate. - 1 Lic / 3 | inſtance, order 
. | an exoreretir to 


Mr. Wallace, who ſhewed cauſe, argued, that the bank- be entered on 
rupt not having obtained his certificate, under the firſt the bail-piece. | 
commiſſion, the whole proceedings under the ſecond, 
were void. Conſequently the certificate could be no bar 
to the aQjon, F = 
| : Mr. 


% 


— 
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MazrTiN 
verſus 
O Hax A. 


Mr. Dunning contra, contended, that if the ſecond 
commiſſion were irregular, the only mode of defeating 
it, was by application to the Great Seal to ſuperſede it. 
But that there was nothing in the ſtatutes againſt bank- 
rupts which prevented a perſon from having the full be- 
nefit of his certificate, however irregular the proceedings 
might be, as long as they continued in force : And that 
this was not the proper mode to try whether they were 


legal or not. 


Lord Mansfield. This is an application to the equit- 
able juriſdiction of this court. Formerly the method was, 
for the bail to ſurrender the defendant, and then for him 
to apply to be diſcharged upon an affidavit, ſtating the 
fact of his having become a banktupt ſince the cauſe of 
action aroſe, and obtained a certificate of his conformity 
to the commiſſion. But of late, where a bankrupt is 
clearly entitled to his diſcharge, - the court, to avoid cir- 
cuity, have ordered an exoneretur to be entered on the 
bail - piece, without the form of a regular ſurrender of the 
bankrupt by his bail. Here, it is clear, that the bank- 
rupt himſelf would not have been entitled to his diſ- 
charge, if ſurrendered : and the bail can never be in a 
better ſituation than the principal. An uncertificated 
bankrupt is incapable of trading or contracting for bis 
own benefit. All the property he acquires, belongs: to 
his creditors. If he cannot trade for himſelf, he cannot 
be the object of a ſecond commiſſion. 2. The proceed- 
ings in this caſe under the laſt commiſſion, are manifeſtly a 
groſs fraud and contrivance, on the face of them. T he 
defendarit, a /inen draper in London, after being a bank- 
rupt there, goes to Briſtol, changes his trade, and enters 
into partnerſhip with a cheeſe-monger ; and within ix 
months after, breaks again. A ſecond commiſſion is 
taken out; not in London, where his former creditors. 


would have heard of it, but at Briſtol, where it might 


be conducted without their knowlege.; And under this 
commiſſion he obtains his certificate. The whole pro- 
ceeding is a groſs fraud, Even ſuppoſing the creditors 
under the firſt commiſſion had been informed of this, and 
had been inclined to prove their debts under it, they could 
not have done ſo. Therefore, diſcharge the rule. 
Buller Juſtice. I take it to be perfectly clear, that 
a ſecand commiſſion cannot be taken out againſt an 
uncertiſicated bankrupt ; and for this reaſen : It would 
be- entirely idle and nugatory. Becauſe all his ef- 


fects belong to his creditors under the firſt: And 1 


take this to have been determined in the caſe of 4 
| 5 lighterman, 
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lighterman, where the aſſignees under the firſt commiſ= 1778. 

ſion recovered a lighter, built by the - bankrupt (being 

uncertificated), after a ſecond commiſſion ſued out “. MazTiN 
| Per Cur. Rule diſcharged. W 


* Vide Evans verſus Mann, ſupra. 569. but no mention is there 
made of a ſecond commiſſion. 


AVERY verſus Ho oO x. Same day. 


HIS was an action of debt on the game Jaws, for Declaration, 
uſing a gun to kill and deſtroy the game. Plea — 
not guilty : and iſſue thereon. At the trial before Mr. 3g 5 
Juſtice Gould, on the Northern Circuit, an objection was 2 41 and de 
taken to the declaration, becauſe it ſtated only, that the froy he game. 
defendant uſed a gun, being an engine to fill and deſtroy Held good, after 
g * verdict. Quære, 
the game, without averring that he w/e it Nr the di ic god upon © 
firuftion of the game: Mr. Juſtice Gould thought the ob- ſpecial demurrer. 
jection was on the record; therefore, proceeded to try the 7 verdick 
2 2 | © a? Will cure am- 
cauſe, and the jury found a verdict for the plaintiff. biguiry ; but i 
" 333 | ; : will not aid a 
Mr. Arden, on Thurſday, May 6th, in this Term, caſe, where the 
moved in arreſt of judgment, upon the ground above 2% A 
mentioned; and cited the caſe of Rex verſus Hunt, Paſch. 


15 Geo. 3. B. R. Rex v. Gardiner, 2 Str. 1090. 


Mr. Wallace and Mr. Bolton now ſhewed cauſe, and 
inſiſted, that this being after trial, the objection was 
cured by the verdict. In effect however, the offence 
was ſufficiently charged. For if the words, „being an 
engine, were read, as they ought to be, in a paren- 
theſis, the reſt would be an expreſs averment, that the 
gun was uſed to deſtroy the game.” The caſes of Rex v. 
Hunt, Ea. 15 Geo. 3. B. R. and Rex v. Gardiner, 2 
Str. 1090. Andrews 255. S. C. cited in ſupport of the 
motion, were caſes of convictions. The latter was held 
bad, becauſe the defendant was convicted of keeping 
only, not of ing And the former, was given up with- 
out argument, But admitting it had been argued, a con- 
viction and declaration are very different. In Bluet v. 
Needs, Comyns 522. it was expreſsly held to be matter 
2 evidence for the jury, whether a gun is an engine to 

ill and deſtoy the game; and here, the jury have pro- 
nounced it ſo. The rule in criminal as well as in civil 
caſes, is, that a verdict will ſupply whatever muſt of ne- 
cellity be given in evidence. To this purpoſe they cited 
Alton verſus Buſcough, Carth. 3<4. and Frederick v. 
Lookup, 4 Burr. 2018. The latter was an action gui 

fam, 
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fore cured. 


tam, for treble the value of money won at play, brought 


4 the plaintiff, on behalf of himſelf and the poor of 
the 


Pariſh of Covent Garden; and the offence was charg- 


eld only, at af <uny..e- aforeſaid, without ſpecifying any 
t 


parith : And after verdict for the plaintiff, was adjudged 
good. Here, the objection is after verdict ; and there- 


Mr. Arden contra, in ſupport of the rule, contended, 
that where a declaration does not contain a ſufficient 
charge, a verdict will not help it; and here, no offence is 
charged. All the precedents agree, that the deſtruction 
of the. game muſt be referred to the ſz, and not to the 
engine: And there js no difference as to the ſenſe of the 
words, whether they are contained in a declaration or a 
conviction. In Buxenden v. Sharp, 2 Salk. 662. which 
was an action for keeping a vicious bull, the ſcienter be- 
ing omitted in the declaration, was held naught, after 


verdict. In Reaſon v. Lifle, Gomyns 576. the judgment 


was arreſted, becauſe it was only charged in the de- 
claration, that the defendant uſed a dog to kill game, 
without ſhewing, that it was any of the dogs deſcribed by 
the act. And in Hooker v. Wilkes, 2 Str. 1120. it was 
decided, that this being a penal ſtatute, could not be ex- 
tended by implication. Upon theſe authorities, he pray- 
ed the rule might be made abſolute. 15 | 


Lord Mansfield. The caſe of Rex v. Hunt was given 
up without argument. What paſſed at the trial in this 


caſe is material; and ſhews the true diſtinction. No 


objection was made at Nã Prius, that the evidence did 


not prove the offence ; but the objection was, that the 


offence was not charged in the declaration with ſufficient 
certainty. The judge anſwered, that the objection, if 


founded at all, appeared cn the record, and therefore 


he would try the cauſe according to that conſtruction 


which conſtitutes the offence, It has been very truly _ | 


that a verdict will not mend the matter where the giſt o 
the action is not laid in the declaration. But it will cure 


. ambiguity, Here, according to one method of point- 


ing the ſentence, putting a comma after the word 
<< engine,” the offence is ſufficiently. charged; for it 
will then ſtand thus: That the defendant uſed 2 
gun being an engine, for the deſtruction of the 
game.” And there is no charge in the declara- 
tion, but according to that conſtruction. This dif- 


ters widely from the caie of a conviction ; for there, 


oreat | 


— 
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great nicety is required. The court muſt ſee that the of- 
fence is within the juriſdiction of the juſtice, and that he 
has purſued his authority. The caſe of Prederick v. 
Lookup, is very ſtrong; becauſe there it was abſolutely 
neceſſary that the offence ſhould be committed in the 

Pariſh, to entitle the plaintiff to recover; and muſt have 
been ſo proved After verdict therefore for the plaintiff, 
the court held it was cured, So here, the »/e muſt have 
been proved at the trial, or the verdict could not have 
been found for the plaintiff. It might have been diffe- 
rent perhaps, if this ambiguity had been aſſigned as ſpe- 
cial cauſe of demurrer. | | 


Per Cur. Rule for arreſting the judgment diſcharged, 


The End of EASTER Term, 


On the zd of June, 1778, the Great Seal was de- 
livered to Edward Thurlow, of the Inner Temple, Eſq; 
his. Majeſty's Attorney General, with the ſtyle and dig- 
nity of Lord Chancellor. Upon this occafion, he was 
created a peer, hy the title of Lord Thurloto, Baron of 
Aſhfield, in the county of Suffolk. ZE eg > 


Mr. Neadderburne, Solicitor General to his Majeſty, 
ſucceeded Lord Thurlow, as Attorney General And 
James Wallace, Eſq; one of his Majeſty's counſel learn- 
ed in the law, was appointed Solicitor General, in the 
room of Mr. Medilerburne. TY 
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1778. old Lu | 
Trinity Term 
18 Geo. 3. B. R. 1778. 
. Bol ocE verſus VAUTRIN. 


The attorney's i 4 \HE clerk of the attorney for the defendant in this 

clerk is an im- cauſe, appeared in court to juſtify as bail for him; 

proper perſon but was rejected as an improper perſon, upon the prin- 

to de bail for . x pon 

the defendant, ciple of the rule of Mich. 14 Geo. 2. ordering that 
no attorney ſhall be admitted as bail in any action de- 


pending in this court 
Tueſday, _ MICRELL verſus NEALE et uxor. 


June 23d. . | | 
— — HIS was an action of aſſault and battery. The 
ye the 6th declaration conſiſted of three counts. In the two 
of May, and on firit it was charged, that the defendants on the 6th of 
divers other days May, 1797, and on divers other days and times from and 
_— *e- between that day and the commencement. of the plaint, 
and the com. made an aſſault, &c + and in the third, that on the ſaid 
— — of fever! days and times, or on ſome or one of 2 the 1 
the ſuit /- fendant made an aſſault, &c : The plaintiff demurred 
a AE. aſſigned for ſpecial cauſe, that the aſſault, ought to 
plaintiff, is bad. | | 6 ; 

ave been charged on a day certain, and not with a con- 

tinuandb. | 


Mr. Morgan in ſupport of the demurrer argued, that 
the offence being one ſingle act, could not be laid with a 
continuands ; that no plea but the general iſſue, could be 
put into ſuch a declaration; and cited, Butler - verſus 
Hedges, 1 Lev. 210. Gillam verſus Clayton, 3 Lev. 93 
Brook v. Biſhop, 2 Ld. Raym. 823. 2. Salk. 639. S. C. 
Monckton verſus Paſhley, 2 Ld. Raym. 976. 2 Salk. 
K, | 


Mr. Bower contra for the plaintiff, admitted the /af 
count could not be ſupported z but as to the „iu he faid, 
there was a difference between a continuando, and diverſi 
diebus et vicibus. | 

| Here, 


en 2 hn £&A nn 


Trinity Term 18 Geo. 3. B. R. | 829 
Here, the defendant might have pleaded not guilty as to 1778. 


all the aſſaults, but one, and have juſtified as to that ——— 


one; as in treſpaſs, guare clauſum fregit, where a new Mienzet 
aſſignment may be made to one treſpaſs, and not guilty Nr. 
pleaded to the reſt. 'Sed per' curiam, non allocatur. An 

aſſault, is one entire individual act; and cannot be com- 

mitted at divers times. Beſides, it is impoſlible for the 
defendant, upon ſuch 'a declaration as this, to know a 
whether the plaintiff means to prove one aſſault only, 

or twenty: Therefore he cannot be prepared to juſtify. 

55 Per Cur. Judgment for the defendant. 


Ex parte BROUNSAIL I. _— June 
"\HIS was an application to the court to ſtrike the a, attorney 
defendant off the roll of attornies, he having been convicted of fe. 
convicted of ſtealing a guinea; for which offence, he 40 _ ſtruck 
received ſentence to be branded in the hand, and to be — 2 
confined to the houſe of correction nine months. been burnt in 
Mr. Solicitor General, who ſhewed cauſe, ſtated, that the hand and 
the conviction, which was the ground-work of the mo- nent impri- 
tion, was at leaſt four or five years ago; fince which ant te his ſen 
time no miſconduct whatever could be imputed to the tence, five years 
defendant; and he argued, that the defendant having before, and no 
received the benefit of clergy, and having been branded — 
in the hand, it operated as a ſtatute pardon ; therefore, fnce.— He is an 
to comply with the application, would be to puniſh the unfit perſon to 
defendant a ſecond time for the ſame offence. He cited Prackiſe as an 
Serle v. Williams, Hob. 228, where it was held, “ that“ ex. 
a clergyman could not be deprived for a felony, for which 
he had received the benefit of clergy :” And Hobart ſaid, 
that an action would lie againſt any perſon for calling 
him a thief, as was reſolved in Cuddington v. Wilkins, 
Trin. 13 Fac. 1.** He cited alſo Sir T. Raym. 370. 
Mr. Le Blanc, in ſupport of the motion, ſtated, that 
this was a proſecution by the magiſtrates of the county, 
and not by the proſecutor of the indictment for the felony. 
And that the only obje& of it was, to prevent the neigh- 
bourhood from receiving any injury. k 
Lord Mansfield. This application is not inthe nature 
of a ſecond trial or a new puniſhment. Bur the queſtion 
is, Whether, after the conduct of this man, it is proper 
that he ſhould continue a member of a profeſſion, which 
ſhould ſtand free from all ſuſpicion. Suppoſe he had 


* Vide this caſs, Hebart $t. 
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Ex parte 


Bxaouxs ALT. 


been a. juſtice of peace, the conviction itſelf would not 
remove him from the commiſſion; but could there be 
a doubt that he ought to be ſtruck out of the commiſ- 
ſion? As at preſent adviſed, I am of opinion, without 
any doubt, that the rule thould be made abſolute. But 
as it is for the dignity of the profeſſion that a ſolemn 
opinion ſhould be given, we will take an opportunity of 
mentioning it to all the judges: —Lord Mansfield on this 
day ſaid, We have conſulted all the judges upon this 


caſe, and they are unanimouſly of opinion, that the de- 


fendant's having been burat in the hand, is no objection 
to his being ſtruck off the roll. And it is on this prin- 
ciple ; that he is an unfit perſon to practiſe as an attorney. 


It is not by way of puniſhment ; but the court on ſuch 


caſes exerciſe their diſcretion; whether a man whom they 
have formerly admitted; is a proper perfon to be continued 
on the roll, or not. Having been convicted of felony, 
we think the defendant is not a fit perſon to be an at- 


torney. Therefore let the rule be made abſolute. 


Same day. 


If an officer on 
the impreſs ſer- 
vice fire in the 
»ſual manner, at 
the ballyards of 


Rex verſus RowLanD PHILLIP S. 


PON an indictment againſt the defendant, at the 

J Lent aſſizes, at Exeter, for the county of Devon, 
1778, for the murder of William Collier, the jury at the 
trial, before Mr. Baron Perryn, found a ſpecial verdict, 


a boat, in order ſtating in ſubſtance as follows: An order of council 


to bring ber to, 
and kill a man, 
it is only man- 


Slaughter, 


for impreſſing ſeamen. A warrant made, in conſequence 
of it, to captain Milbank, commander of his Majeſty's 
ſhip Princeſs Royal, who, by indorſement deputed Fobn 
Naſmith, fourth lieutenant of the Princeſs Royal, to exe- 
cute it. That Milliam Collier, the deceaſed: was a fiſher- 
man: The defendant, was a midſhipman, belonging 
to the Princeſs Reyal ; and on the. 25th, of September, 


1777, was ſent in the brig Hope (a tender) commanded 


by lieutenant Naſnith, into Torbay, to impreſs ſeamen: 
That he went from the tender. into a boat, by the di- 
rections of the lieutenant, to put people on board the 
fiſhing boats as they returned from ſea, who might carry 
them under the ſtern of the tender, that the heutenart 
might examine whether they had any protections. That 
he put Francis ' Graham, a quarter-maſter, on board the 
boat or ſmack of the deceaſed ; that the ſmack at firſt 
made a feint of proceeding towards the tender; but in- 
ſtead of continuing in that courfe, ſhe afterwards put 
out to ſea, with the faid Francis Graham on board. 


That Graham then waved his hat, by way of fignal of 


diſtreſs, 
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diſtreſs, and for alliſtance: Upon which the defendant 


went on hoard another fiſning- boat, with the quarter- 
maſter as his aſſiſtant, armed with a muſquet and ball, 
and two cutlaſſes; and gave. chace to the deceaſed for 
three hours; in the — of which time, the defendant 
7 ſix ba — ſhots, at the diſtance of a quarter or 

an hour between each, for the purpoſe of bringing the 
. ſmack of the deceaſed to. TH the Saab — — 
had been cut by Francis Grabam, and that the ſmack 
was in the act of lying to. That within the diſtance of 
ſixty yards, the defendant fired a muſquet loaded with 
ball, the ſea running very high, and jhot the deceaſed on 
the left ſide of his head. That Francis Graham was 


at that time ſtanding cloſe to the deceafed. That the 


deceafed ſaid, if they did not bring to, he would fire 
at the man at the helm; but if he could get Graham out 
of the veſſel, he might go to hell.” That before the 
defendant fired the muſquet, the maſter of the Induſtry 
fiſhing-boat deſired him * fire, but the defendant 


did fire, the deceaſed fell, and then one John Deſent ſaid, 


« you have killed a man:“ Upon which the defendant 
faid, © do you think 1 meant it?“ That before the laſt 
firing, a ſtruggling was ſeen between Francis Graham 
and the deceaſed, and that there was an apprehenſion 
| Graham would have been thrown overboard : That a 
hat and four bludgeons were ſeen floating on the ſea. 
That, the defendant fired from a muſquet loaded with 
hall, as is uſual in the navy, to bring the ſmack of the de- 
ceaſed to, and to hit the hallyards. i” 

No counſel appeared on the part of the proſecution. 

Mr. Baldwyn for the priſoner argued, that the facts 
found, amounted only to man/layghter. Ta conſtitute 
murder, there muſt be malice, either expreſs or implied. 
Lord Coke, 3 Inſt. 47. defines murder thus; “ when 
a perſon of found memory and diſcretion, unlawfully 
Killeth any reaſonable creature in being under the King's 
peace, with. malice 1 either expreſs or implied. 
And according to Lord Hale; vol. 1. 449. murder 
is killing a man of malice prepenſe,” But the uufortunate 
act here, has nothing of expreſs, or implied malice within. 
the above definition. There is no appearance of ill- will 
to the deceaſed. The -firing was not done in an un- 
common manner, or with unuſual weapons. He cited 
Hawk. PI. C. 85. ſect. 50. and Kelyng 60. 5 
Lord Mansfield. It is impoſſible upon this ſpeciat 
verdict to ſay, that the defendant is guilty of more than 

| manſlaughter. 


ver ſus 
PIII ire. 
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1778. manſlaughter. For it is expreſsly found, that he fired 
| in the ſual manner to bring veſſels to, and to hit the 
Rex Ballhardde. 1 . | | 
verſus _ Whereupon, The defendant was immediately arraign- 
Furrirs. eq, and upon praying the benefit of clergy, Mr. Juſtice 
Villes pronounced the ſentence for burning him in the 
hand, which was executed in the face of the court, and 
he was then diſcharged. a 


REEs verſus ABBOTT. 
Tueſday, June | ; - | 


oth, 3 T3 b 
1 | HIS was a writ of error from the Common Pleas, in 


Declaration, an action upon a promiſſory note made by ro, 
that the defen- and the action brought againſt the defendant, the now 
— — "hers Plaintiff in error, only, who let judgment below go by 
promiſſory note, default. The declaration ſtated, that the now plaintiff 
by which they in error and another, made their promiſſory note, by 
Jrintly or ſeveraly which they jointly or ſeverally promiſed to pay. 
hom  Þ?Y> Mr. Wood for the plaintiff in error, obſected, that it 
was not ſufficiently charged that he had made any promiſe 
do pay the note in queſtion 3 and cited Butler v. alifſey, 
1 Ser. 76. and Ovington v. Neale, 2 Str. 819, as ex- 
preſsly in point. . 
Lord Mansfield. If or is to be underſtood in this caſe 
as a disjun&ive, who is to ele, whether the note ſhall 
be joint or ſeveral? Certainly the perſon to whom it is 
payable. If ſo, the plaintiff has made his election. But 
ox, in this caſe, is ſynonimous to and. They both promiſe 
that they or one of them thall pay: Then both and zach 
is liable in ſolidum. The nature of the tranſaction forces 
this conſtruction. It is ſaid that Judges ſhould be aftut? 
in furtherance of right, and the means of recovering it. 
And therefore one is aſhamed to ſee either hitch or hang 
upon pins or particles, contrary to the true manifeſt 
meaning of the contract. 
Buller Juſtice. If the note had been a joint note only, 
not a joint and ſeparate note, the defendant could only 
have pleaded in abatement. It would not have been 


error. 
Per Cur. Judgment affirmed. 
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widow Scolefield who had four da "ters, At thetrial before "oa, of fuch 


» 1778, ſue to her 
dow Scolefield died a year befors daughter E. and 
the ſtatute of frauds and uri 


body, Fer br, 
e 20th of June, 1676, after 2 3 


in queſ- her bird and 


is 
: © t is my fourth daugh. : 
. | i ter in tail, 
0 hereby give, bequeath, rant, 
dien, releaſe, and confirm, all and every 


nev.tthele(s 
the lands, e. wir, 180% 


Alice to be vie out 


Y to be begotten 3 nd 

And for want of fuch iſſue, then to be divided 

| ers of her body la wfully to be <qually a. 
ver. And for wont three younger 
my third daughter Margaret Scolefield, and the heirs of 
ler body for ever Ang tuch iſſue, then to a 
Ny Youngeſt daughter, udith, and the heirs of her body hand fs f 
fir euer; and for 1%, of ſuch iſſue, then to the right N 
beirs of me the ſaid Aae © colefield for ever 
and chargeable, notwithſtandi 


nine ſcore Pounds, to be 


| d fM ſhould 
Profits of all and every, Sus ſhou 


; have raiſcd the 
ds, and premiſes afore- f ſum, or ſo 

deceaſe to be equally diſtributed: a. "'g 4s until the 

7 q fame ſhould be 

wongſt my three youngeſt daughters, Ann, Margaret, an paid by the fag 
Judith, as the ſame ſhall be lo raiſed, Ce. for and to- A. or 4 
Wards their mainte; And it and immeg;. 


or nine {core pounds, over and 


daughters and a couſin, the uſe of 
eld, that A. took o 


a kitchen and 
ly an efate tail, 
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1778. above all coſts and charges, as the ſame ſhall be ſo raiſ. 
ed, to and for the benefit of my ſaid daughters Ann, 
Dox M. and J. equally, or fo long as until the ſame hall 
verſus or may be paid and difcharged by my eldeſt daughter, 


e Alice Scolefield or her heirs : and from and after the raiſ- ? 
ing and receiving or other payment of the ſaid ſum of nine | 
{core pounds by my daughter Alice Scolefield or her hein, 
it is my will and mind, that ſhe and her heirs, ſhall hav ll © 
hold, and enjoy the ſaid meſſuage, &c. for ever: only 

allowing my three youngeſt daughters Anne M. and . - 
and my coufin Edmund Scholes, the kitchen and the . 
rooms over belonging to it, to have and dwell in, unti . 
they ſhall happen to be married, and no longer.“ The ( 
ejectment was brought by the leſſor of the plaintiff, 3 * 
heir of the body of Alice Scolefield the eldeſt daughter, 1 
againſt the defendant who was a purchaſor or creditor 0 A 
Alice Scolefield. At the trial, the defendant inſiſted, that " 

under this will, Alice took a fee. It was admitted, that | 
the nine ſcore pounds were paid between the death. of 10 
the teſtatrix, and the year 1688; and in order to hey I 
that the intention of the will was to give Alice a fee, hei * 
q defendant offered evidence, that in the year 1676, the tel 1 
; tatrix, having then an eſtate for three lives in the premi- 8 
. ſes, purchaſed the reverſion for 1201. That an eſtate fi 1 
3 | .. three lives is conſidered as of equal value with the reve be 
4 ſion of ſuch eſtate; and therefore, the full value of tht th 
; | ; Whole was, at that time, about 240l. The inference i- ; 
4 | tended to be drawn from this was, that after payment R 
Wo and diſtribution of the 1801. amongſt the three young! of 
- daughters, there would remain only the value of 6 ws 
; for the eldeſt. Therefore, ſuppoſing her to take a et B 
_ - ſhe would have no more than her ſiſters; but each woull FR 
take an equal intcreſt, On the other hand, as the anmu 10 


value was but 171. it was impoſſible the teſtatrix could 
intend the eldeſt to be fo long without any benefit at il. 
as ſhe neceſfarily muſt be, before the rents and profis ue 
would amount to the ſum of 18cl. This evidence vi 
rejected by Mr. Juſtice Gould, and a verdict was founl the 
for the plaintiff, ſubject to the opinion of the coll oy 
upon a motion for a new trial, without cofts, on tif 10 
whole of the caſe. 5 | « 

This caſe was ſpoken to laſt term, by Mr. Mansfth I 
Serjeant Walter, Mr. Lee, and Mr. Bolton, for the pla by 
riff 5 and by Mr HF allace, Mr. Dunning, Mr. Davenpun cer 
and Mr. Vilſen, tor the defendant. The court todl . 


time to conſider; and on the laſt day of the term I if 
Mansfield ſaid, that both points of the caſe required g * 
attention; therefore ordered it to ſtand in the paper it tho 
_argument this term, ; F oce 
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It was now argued by Mr. Lee for the plaintiff, and 
Mr. Wilſon for the Seki ten. The ſubſtance of the 
arguments was as follows : 

Mr. Lee, after ſtating the will, ſaid, ** The two queſtions 
are, firſt, Whether Alice Scolefield took an eftate tail or an 
eſtate in fze, conſidering the whole of the will together, 
without regard to any foreign extrinſic circumſtances. 
Secondly, Whether the court is at liberty to regard fuch 
extrinſic circumſtances, as were offered to be proved at the 
trial, refpe&ting the will.” As to the firſt point, he con- 
tended, that Alice Scoltfield took an eſtate tail. The tel- 
tatrix, after ſtating herſelf to be ſeiſed in fee-fimple, devi- 


ſes to Alice Scolefield expreſsly in tail. So far it is clearly 
an eſtate tail. Then comes the charge of nine ſcore 
pounds for the younger daughters, and that the executors ' 
ſhall be ſeiſed till the faid ſum ſnhall be raiſed or paid. Then 


that Alice Scolefield and her heirs ſhall enjoy, and that ſhe 
and her heirs ſhall permit the ſiſters to have the uſe of 
ſome particular rooms.—It is a general rule, that when 
hnd is given, charged with money 70 be paid out of the 
annual profits, that is not a reaſon for conſtruing the deviſe 
to extend further than the words. expreſs. For Collier's 
caſe, 6 Cs. 16. a, reported alſo in Cre. Elix. 378: ſhews, 
that the only reaſon for extending the conſtruction is, 
Heer, otherwiſe the deviſee may loſe by the deviſe; and 
that can only happen where a gro/s ſum is to be previou 

paid. Freak v. Lea, 2 on” 2 Pollexf. _ 8. 5 


Even the charge of a groſs ſum, not payable merely out 


of the rents and profits, will not make it a fee, if a con- 
trary intention appears. Bacon v. Hill, Cro. Eliz. 497. 
But here is no charge of a groſs ſum, ſo as to make it 
doubtful whether the deviſee might be a loſer; for this is 
to be paid out of the fi rents and profits. — The word 
* heirs” in the latter part of the will plainly is meant to 
give to all her children ſuccefſively, to charge the land 
with a ſum of money for the younger, that they all, as 
executors, ſhould hold till the money ſhould be paid, and 
then, that the eldeſt ſhould take, in the manner preſerib- 
ed in the beginning of the will. In Webb v. Herring, 
2 Cro, 415. the word © heirs” was conſtrued to mean 
** heirs of the body,” (which had been mentioned before 
in the will;) the limitation over being to the teſtator's heir 
at law, Tyte v. Willis. Forreft. Rep. 1. S. P.—lt is a 
certain and invariable rule, that a will muſt be conſtrued 
in ſuch a manner as that every part of it may and; but 
if the latter part of this ſhould be conſtrued to give 

fee-fimple, it would entirely overturn the former part 

though it does not appear that any new circumſtances 
Occurred to the mind of the teſtatrix. Therefore, Alice 
took only an e/tate in tail. 
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As to the point of evidence, he inſiſted, that the court 
could not go into the circumſtances of the family in order 
to make an equal diviſion, nor receive extrinſic evidence. 
He again mentioned Collier's caſe, where it is ſaid, “ that 


the value is immaterial ;” and Welloct v. Hammond, Cro. 


El. 204, to the fame effect. He alſo relied much on 
Lord Cheney's caſe, 5 Co. 68. for the genera) principle, 
e that the conſtruction of wills ought to be collected out 
of the words of the will in writing, and not by any aver- 
ment out of it.“ If circumſtances out of the will are to 
have any. weight, it will never be certainly known by the 


parties intereſted, by counſel adviſing them, or by pur- 


chaſers, what title can be maintained under it. The caſe 
of Cole v. Rawlinſon, 1 Salk. 234, ſhews, that Lord Holt's 
opinion was, that the inteat of the teſtator was to be 
collected from the words of the will, not from extrinſic 


circumſtances. To this point alfo, is the caſe of Brown 


v. Selwyn, on appeal, in the Houſe of Lords, from a 
decree of Lord Talbot. 1 
This evidence was offered to ſhew, that the diviſion 
of her property by the teſtatrix would be more equal, if 
this deviſe were to be conſtrued a fee. But it is nothing 
to the court, whether the diviſion is equal or unequal, 
prudent or imprudent ; it is only material to them, what 
appears to them to have been the will of the teſtatrix, not 
what it ought to have been. Lord Bacon's diſtinction 
between ambiguitas latens, and ambiguitas patens, is a 
right diſtinction, and ought to he adhered to. As to the 
caſe of Oates, ex dim. Wigfall, v. Brydone, and others, 
3 Burr, 1895, there, it only appears that the value was 
unneceſſarily found. Upon theſe grounds, he prayed tint 
the rule might be diſcharged. pF: 
Mr. Wilſon, for the new trial, began with the point of 
evidence ; for, he faid, if that could be once eſtabliſhed 
in his favour, it would manifeſtly appear that the teſtatrix 


meant to give lice Scolefield an eſtate in fee. He laid i 


down as a general rule, that where it appears that a teſta- 
tor had any particular thing or circumſtance in contempla- 
tion, the court may inform themſelves of that circumſtance, 
in order to he as fully acquainted with it as the teſtator 
was. Now where a teſtator charges his eſtates with the 
payment of money, he has always the value in contempla- 
tion: Therefore, in this caſe, the land being charged 
its value ought to be enquired into: In Caollier's caſe it 
is ſaid, ** I hat where the land is only of the value 

three or four pounds a year, and 20 or 3os. only at 
charged upon it, there the deviſe is conſtrued to be fo 
life :'” which ſaews that the value may be enquired * 
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and that in a doubtful caſe, it may depend on the value. 
To this effect are Kerman verſus Johnſon, Stiles 281 & 
293: and alſo Ivy v. Gilbert,2 P. Ws. 13. Prec. in Chanc. 
523. S. C.—In Lord Cheney's caſe, though ſome ſuch 
doctrine might have fallen from the court, as Mr. Lee 
mentions, yet the main queſtion was different from this. 
In ſuch a caſe as the preſent, there can be no danger in 
admitting parole evidence; becauſe the value of an 
eſtate is a thing notorious, and any impoſition in 
that reſpe&t might be eafily detected. Lord Holt, in 
Cole v. Rawlinſon, lays down the rule ot evidence too 
largely; belides his opinion was extrajudicially given, and 
the other three Judges diſſented from it. Parole evidence 
may be given to rebut an equity. | 

Here the court aſked Mr. Wilſon, what uſe he meant 
to make of this evidence ? 


Anſwer. To ſhew the eſtate was ſo ſmall, that if 


it was meant'to be given in tail only, the eldeſt daughter 
might loſe her proviſion : For if ſhe does not pay nine 
ſcore pounds immediately, ſhe mult wait till it is paid 
out of the profits, which would have taken many years. 
The executors could not have raiſed the ſum by mort- 
gage, as the only means preſcribed are out of the firſt 
clear annual profits. The teſtatrix at firſt intended to 
give an eſtate tail to all her children ſucceſſively ; then 

e ſeems to have conſidered that the younger were to 
come in. for their legacies of money immediately ; and 
therefore to have meant to give the land to the eldeſt in 
fee. The latter deviſe (conſidered in itſelf) is clearly a 
deviſe in fee, The rule, that where a doubt ariſes 


on any part of a will, it muſt be conſtrued fo that every 


part may ſtand, is right, where it applics : But here is 
no doubt on the meaning of either clauſe ; the difficulty 
lies in the latter clauſe, being inconſiſtent with the for- 
mer. The caſes cited on the other fide, where the word 
** heirs” had been conſtrued to mean heirs in i (they 
having been mentioned before), were ſo determined, be- 
cauſe it appeared in thoſe caſes, that the teſtator did not 


know the legal diſtinction between the word “ heirs,” | 


and the words heirs of the body ;” but in this caſe, 
it manifeſtly appears that the teſta:rix knew that diſtinc- 
tion; and therefore, if ſhe bad meant in the latter clauſe 
to give an eſtate tail, ſhe would have uſed the words, 
** Heirs of the body” again. 

Mr. Lee, in reply. The doctrine laid down in ſup- 
port of the rule, tends to ſubvert every eſtabliſhed rule in 


the conſtruction of wilis. The principie which. diſtin- 
guiſhes 
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1778. guiſhes between a charge of money to be paid out of the 
rents and profits, and a groſs ſum to be paid generally, 
Dox. is thoroughly ſettled ; though now attempted to be over- 
—_— FER 
Lord Mansfield. All the cafes, in which the implica- 
tion ariſing from the condition of paying money, is ad- 
. mitted, are cates where the queſtion was, Whether the 
deviſees took an eſtate for % or in fee, and not whether 
they took an eſtate in tail, or in fee, | 4 
Mr. Lee. As to the argument attempted to de drawn 
from the teſtatrix uſing the words, * heirs of the body,” 
in the former part of the will, and not in the latter; it 
is an infererice equally juſt, to ſuppoſe that as ſhe firſt 
ates herſelf to be ſeiſed in fee ſimple of the lands, and 
does not uſe fimilar expreſſions in the latter clauſe in queſ- 
tion, ſhe could not mean by that clauſe to give an eſtate 
in fee; if her ſuppoſed knowlege of the technical ex- 
preſſions is to be argued from at all. ß 
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Cur. adviſare vult. 


-On this day Lord Mansfield, after ſtating the caſe, 
delivered the opinion of the court as follows: A motion 
for a new trial has been made upon two grounds : Firſt, 
that upon the true conſtruction of the words of this will, 
Alice Scolefield took an eſtate in fee ſimple, and not an 
eſtite tail only, as contended on the part of the leflor of 
the plaintiff, Secondly, That ſuppoſing, on the face of 
the will, the latt-r'to be the true conſtructior, yet, if the 

, defendant were let in to prove the value of the eſtate at 
the time of the deviſe, ſuch proof would vary the con- 
ſtruction, and therefore, that ſuch extrinſie evidence 
ought to have been admitted at the trial. 8 ä 
As to the fit, it is plain that the teſtatrix, at the time 
of making her will, rad legal aſſiſtance; but it was ſuch 
aſſiſtance as ſerved only to confound, by making her uſe 
all the dragnet words of conveyancing, without, knowing 

| the force of them. For the intermixes all the words that 
| belong to grants and deeds. After the preamble to her 
| will, the deviſes thus: — Here his Lordthip ſtated tie 
will, and proceeded as follows: Now the ' firigle quel- 
tion upon the conſtructicn of the will is, Whether the 
words, ** heirs of Alice Scalefield,” thrice repeated relative 
to the redemption of the term' veſted in the executors, 
tha!! be conſtrued to refer to the ſpecial deſignation 0 
the heirs, to whom the eſtate is deviſed in the beginning 
of the will; or to introduce a new and more general 


Tero0ination of heirs, and to amount to a revocation 2 
I | NN ; | the 
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the expreſs eſtate tail, given in the beginning of the will, 
with all the remainders over to the three ſiſters, and the 
reverſion in fee to the teſtatrix and her right heirs, —lIt 
is manifeſt that the firſt deviſe is an expreſs eſtate tail to 
each of the four daughters ſucceſſively, and that the teſ- 
tatrix meant to charge the nrſt eſtate tail to her eldeſt 
daughter, with the ſum of 180l. for the immadiate benefit 
of her other three daughters: For the deviſe in theſe 
words, „ charged and chargeable notwithſtanding, &e.”” 
In the ſame clauſe ſhe particularly expreſſes her inten- 
tion, that this ſum ſhould come out of the poſeffion, and 
not out of the inheritance : Becauſe it is to be raiſed 
out of the firſt and clear yearly and annual profits. To 
effectuate this intention, the is adviſed to create a term 
in her executors to receive the rents and profits guou/que, 
So that there are in the cleareſt words ſucceſſively eltates 


tail, ſubject to this charge; or, if I may uſe the ex- 


preflion, this ſum of 180]. is to be raiſed previous to any 
of the eſtates tail. If the matter had reſted there with- 
out any other words in the will at all, Alice, or the heirs 
of her body, would have had a right to redeem the term 
veſted in the executors ; for it was an incumbrance prior 
to their taking poſſeſſion under the eſtate tail, Of courſe, 
if they raiſed the money, they would have a right to 
have the term ſurrendered or aſſigned. The teſtatrix, 
when ſhe mentions this payment, makes no zew deviſe, 
but only ſuppoſes it a thing that may happen: For ſhe 
ſays, ** That her executors ſhall ſtand poſſeſſed, that 
is, receive the rents and profits till they or their aſſigns 
ſhall have raiſed this ſum ; or for ſo long time as till 
Alice Scolefield and her heirs ſhall have diſcharged the 
ſame; after which payment, ſhe and her heirs {hall 
enjoy the ſaid meſſuage, Ac. for ever.” What is to 
be paid or diſcharged? A ſum of. money to the three 
younger ſiſters. Who is to be hurt if it is not paid? 
Alice Scoleſſeld and the heirs of her body. Who was 
to pay? Alice and the heirs of her body: And it is to 
be paid to thoſe who would be her heirs if ſhe had no 
iſſue. - The word © heirs,” therefore, in this part of 
the will, is uſed in contradiſtinction to the ſiſters. If the 


word *< heirs” is ſo uſed in the firſt place, it muſt be 


ſo uſed in the ſeveral other places that follow. Nothing 
is to be implied from the additional words © for ever;“ 
becauſe that expreſſion is repeated by the teſtatrix in the 
: deviſe of each of the eſtates tail. The nat=ze of the pro- 
viſion affords a ſtrong argument, that ſhe did not mean 
to change the ſenſe of the word ““ heirs” in this * 
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of the will, and to give a fee imple. Becauſe it would 
be abſurd and nonſenſical, to make a diſtinction between 
raiſing money by rents and profits, or by mortgage or 
ſale, or charge on the inkeritance, where. the firſt raker 
has a fee ſimple + What does it ſignify how it is raiſed ? 
But where the po/zfion and the inheritance are different, 
a direction to raiſe a ſum of money out of the rents and 
rofits, is a burthen thrown upon the poſſeſſion, in 
E of the inheritance. As where an eſtate is given 
to A. for life, remander to B. in tail, and a charge is 
made upon the rents and profits, there, the eſtate of 
tenant for life goes in eaſe 6f the inheritance. The 
teſtatrix here might not think of a common recovery. 
She appears to have meant that her family eſtate, which 
was but a ſmall one, ſhould go her family clear and un- 
incumbered. What knowledge ſhe had, which induced 
her to think that Alice could diſcharge this ſum of 1 80l. 
is not apparent, nor is it material: Her object certainly 
was to have the eſtate free from it. This ſeems to us 
to be the true conſtruction of the will por are? yang of it. 
Hut at the trial, extrinſic evidence was offered to ſhew, 
6 That the eſtate in queſtion, at the time of the deviſe, 
was worth but 240l; and if fo, ſuppoling the eſtate to 
be ſold, each daughter would have an equal ſhare (60l.); 
and from thence it is infered, the teſtatrix meant by 
tire ſubſequent deviſe to give a fee ſimple to the eldeſt 
daughter. There is no occafion in this caſe to go into 
the particular exceptions out of the general rule, That. 
2 will ſhall be conſtrued by what appears upon the face 
of it, and not upon circumſtances or matter extrinſic ;” 
becauſe the extrinſic matter here proves nothing at all. 
It lays indeed a circumltance before the court which 
might have its weight, if the court were called upon to 
make a will for the teſtatrix. But that the court cannot 
do. If ſhe has not made the ſhares equal, the court 
cannot ſay they ſhall be ſo. Who knows what proviſion 
the eldeſt daughter had from her father before? Or who 
can ſay ſhe had none ? Tt is plain the feſtatrix did not 
mean that all the daughters thould take equally ; if the 
did, ſhe would either have made no will at all; or have 
directed the- eſtate to be | fold and divided equally 
amongſt them. But ſhe has made an unequal proviſion ; 
for ſhe has given fol. more to her daughter Judith than 
to the reſt; and ſhe gives the youngeſt daughters the nine 
ſcore pounds intended for them immediately, and the 
eldeſt nothing till they are paid. The evidence offered 
at the trial therefore, does not lay a foundation to imply 
that lice was to take a fee, It is not in the leaſt like the 
| | ceaſes 
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caſes where the court has inferred a neceſſary implication 
of an eſtate in fee, from a deviſe of lands without any 
words of limitation, where the lands are charged with a 
groſs ſum. The doctrine in thoſe cafes began when the 
modification of uſes was by way of condition; and charg- 
ing a deviſee with the payment of a grofs ſum was look- 
ed upon as a condition, the non-performance of which 
amounted to a forfeiture of the eſtate: The direction 
was to pay a ſum of money by way of condition, and the 
heir entered for the condition broken. Where the teſ- 
tator uſes no words of limitation; there the rule of Jaw 
in the caſe of grants and deeds, that without words of li- 
mitation it ſhall be for life and for life only, takes place. 
But as in caſe of a will, the manifeſt intent of the teſ- 
tator is decifive, and need not be expreſſed in any formal 
words, the certainty that the teſtator muſt mean a bounty 
and benefit to his deviſee, is ſufficient to ſupply the want 
of a formal limitation. But there never was an inſtance 
of ſuch an implication, where an expreſs eſtate for life, 
or an expreſs eſtate tail is given in terms; and here, it is 
an eſtate in tail with ſeveral remainders over. We are 
therefore unanimouſly of opinion, that the eldeſt daugh- 
ter took only an eſtate tail, and that the evidence offered 
at the trial was totally nugatory and irrelevant—The 


conſequence is, that the rule for a new trial muſt be diſ- 


charged. 


/ 


Vicars verſus Havpon, Leſſee of Carr 
in Error. | 


N Michaelmas Term, 1762, Carrol, in the name of After judgment 


1778. 


Dor 
ver ſus 
FfyLvDrs, 


OL, Friday, July 3d. 


b 2 . in ejectment 
Hayden his leſſee, brought an ejectment in B. R. g Eee 


in Ireland for lands there, and laid the demiſe to be affirmed, this 
for 15 years from the 25th of November, 1762. In court amended 
the ſame Term, an injunction was granted by the tbe declaration 


court of Exchequer in Ireland, at the inſtance of Vjcars. 


by enlarging 
the term, tho? 


On application to the court, Carrol was permitted, at the record was 
the Summer Aſſizes in! 768, to try the ejectment, execution remitted to Jre- 


being ſtaid till further order ; and the plaintiff had a ver- 


land, -A writ 


of f. uper ſedeas 


dict. A new trial was moved for, and refuſed : whereupon as iſfued to 
Vicars brought a writ of error in this court; and the the former mit- 


Judgment below was affirmed. Carre! proceeding to , and a new 
| writ of mittimus, 


was awarded 
to the judge of 
on payment of 


get poſſeſſion of the premiſes, notwithſtanding execution 


B. R. in Treland, enclofing the tenor of the record ſo amended, The whole 
volts by the party applying. | 
| had 
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VIiCARS 


werſue 


HavDcn. 


* 


had been ſtayed by order of the court of Exchequer in 
Ireland, was, in 1769, prevented from ſo doing, by fur. 


ther injunction; and dying in 1770, the injunction bill 


was revived againſt his repreſentatives. In Michaelma, 
Term, 1777, the cauſe in the court of Excheguer in 
Ireland was heard, and Yicars's bill diſmiſſed : But thir- 


teen days before the diſmiſſion of the bill, the term in the 


ejectment expired. In Egfter Term, 1778, which was 
after the writ of error brought, and before the record 
was remitted, an application was made to the court of 
King's Bench, in Ireland, to amend the record by enlatg 
ing the term ; which was refuſed, becauſe the record of 
the judgment was here; and the court there ſaid, ** they 


never amended after a writ of error was brought, and the 
record ſent over to England. But the application to amend 


muſt be made here.” 
The record was afterwards remitted to Jreland. It 
was then moved in this court by Serjeant Valter to amend 


the record, by enlarging the term in the declaration from 


fifteen to twenty years. 
Mr, Dunning and Mr. Lane now ſhewed cauſe, and 


objected, 1. That as the record was fent back to Ireland, 


this court could not amend. Pending an ejectment, the 


court may enlarge the term ; but here, the cauſe is de- 


termined, Therefore it cannot be done but by conſent: 
And cited 1 Salt. 257. as in point. They alſo took a 
diſtinction between a motion to enlarge a term before it is 


expired, and after, which was the caſe here. . For that 


is more properly making a zew term. . 75 
Mr. Solicitor General, and Serjeant Walter, contra, in 


ſupport of the rule, cited Doe verſus Pilkington, Eaft. 9 


Geo. 3. 4 Burr. 2447. where the demiſe was laid before 
an entry made to avoid a fine, inftead of being laid after 
the entry, and it was too late to make a new entry: And 


the declaration was amended, Oates v. Shepherd, 2 Str, 


1272, Where the term was altered without conſent, from 
five years to ten years: And, Roe verſus Ellis, Eaft. 14 
Geo. 3. G. B. were the declaration counted of a term ex- 
pired twelve years before the action brought, and was 
amended by the writ *. | | 3 

Lord Mansfield. You have not touched upon the only 
doubt I have, which is, whether, being a record from 
Ireland, this court can amend it. For though the record 
is fictitiouſly here, it is not fo in fact. 


* Vize this caſe ſince reported, 2 Black, Rep. goa. 


To 
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To this it was anſwered, that-in Bac. Abr. tit. Error 


202. it is ſaid, “ that when the tranſcript is come ſafe 
from Ireland and entered on the rolls of this court, it is 
a perfect record here.” That in Yelv. 118. a precedent 
was ſhewn of a record removed from Ireland, remaining 
here. And they cited Meredith's caſe, i Ventr. 217. 


where a judgment given in /reland was amended by this 


court. — | 

Lord Mansfield. The ſingle doubt is upon the ene 
For the record is gone back to the court of King's Bench, 
in Ireland, and the whole of it is ſuppoſed to be lent there. 
Therefore they muſt iſſue the ſubſequent proceſs. Upon 
a writ of error to the-Houſe of Lords from this court, 
a tranſcript only goes up: And the record is ſuppoſed 
to be ſent back again hither; and if the judgment is 
affirmed, this court muſt ſue out execution. On a writ 
of error from the Common Pleas, though a tranſcript only 
is removed, this court may award execution. Upon 
a writ of error from Ireland, in judgment of law the re- 
cord is removed here; but in fact, a tranſeript only 
comes over; and when the judgment is affirmed, it 
is ſent back. In the caſe of the bill of exceptions *, [ 
had occaſion to enquire particularly into the form, 
and had ſeveral letters from Lord Annaly upon the ſub- 
jet, And it is as I have ſtated. When the judg- 
ment is affirmed, a mandatory writ iſſues from hence 
to the B. R. in Treland, reciting the whole record and 
proceedings, and commanding them to do execution, 


by which the cauſe is reſtored to that court. In the 


caſe of Sir Thomas Broughton t, which went from this 
houſe to the Houſe of Lords, after the Houſe had 
affirmed the judgment, it was ſuppoſed a miſtake had 
been committed by the Houſe, and it was wiſhed to be 
enquired into; but the record was come back to this 
court.—If the court can do what is aſked in this cafe, it 
ought to be done: It is mere matter of form. We will 
conſider of jt. 5 

The next day Lord Mansfield faid, the court had look- 


ed into thę caſes, and that the proper mode of relief was 


* Symmers er a7” werjus Regem, ſupra, 489. 
+. The name of this caſe was St. Jobn v. Biſpep of Winton, Mr, Juſ- 
tice Blackſtone in his report of this caſe, vol. 2. 933, ſays, © A day or 
two after the judgment was affirmed, a motion was made in the Houſe 
of Lords to rehear the cauſe, it being alleged that the majority of the 
Lords preſent were clearly for reverſing the judginent, though by ſurpriſe 
they did not divide the Houſe. But the fact being not clearly aſcertained, 
and alſo for the danger of ſuch a precedent, the motion was withdrawn 
| dy conſent. 5 | 
1 according 
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VIc ARS 
ver ſus 
HA DOR. 


Saturday, July 
4th. 


Peers may be 


ſued in B. R. 
by original bill. 


according to the following rule, which his Lordſhip pro- 
nounced; * That upon payment of the coſts of this 
application to the plaintiff in error (to be taxed by the 
Maſter) the defendant in error be at liberty to amend the 
record in this cauſe, by ſtriking out the word ffteen” 
in the declaration, and inſerting, inſtead thereof, the 
word © twenty.” And that a ſuperſedeas iſſue, at the 
expence of the defendant in error, to the writ of mittimus 
heretofore ſent to the Judges of the court of - King's 
Bench in Ireland; and that another writ of mittimus 
Hue, at the expence of the defendant in error, to the 
Judges of the ſaid court, encloſing the tenor of the re- 
cord ſo amended. 55 IEEE | 
N. B. The ſuperſedeas was general, quia improvide 
emanavit, without aſſigning any reaſons. 


GosLiNG verſus Lord WEYMOUTH. 


N debt upon bond by bill, the defendant pleaded 
J to the juriſdiction of the court, becauſe a Peer of the 
realm can only be ſued by original writ, and not by bill, 
—Demurrer and joinder in demurrer, | 


Mr. Davenport in ſupport of the demurrer inſiſted, that 


by the ſtat. 12& 13 V. 3. c. 3. in cafe of diſſolution 
or prorogation of parliament, or in caſe of adjournment 
for more than fourteen days, the ſame proceſs was given 
againſt Peers as againſt other perſons; and cited Say v. 
Lord Byron, Sayer's Reports 63. | 
Mr. Mood contra, for the defendant, in ſupport of the 
plea contended, that the object of the ſtat. 12 & 1 3 IW. 
c. 3. was not to introduce any new proceſs againſt the 
. of the realm, or to extend the juriſdiction of the 
eourt, as againſt them, further than it went before. 
That where Peers were meant to be included, they were 
named in the ſtatute; therefore where not named, they 
were not meant to be included. That the ſecond ſection, 
which gives the original bill againſt perſons entitled to 
privilege, ſpeaks only of #nights, burgeſſes, citizens and 


others, having privilege. Therefore it could not extend 


to perſons of higher rank. He entered into the hiſtory 
of the act, and ſaid, ſeveral amendments were made 
by the Lords, and particularly that they ſtruck out 
that part which related to the alteration of the pro- 
ceſs as againſt them“; and that, as the act now ſtands, 
Peers could only be proceeded againſt during the times 


* Vide Journals of the Houſe of Commons, vol. 13. 567. 
mentioned 


days, pup my 
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mentioned in the act, in the ſame manner, as out of 1778. 
time of privilege, before the act. He ſaid, he could not, = 
find that this court was entitled to proceed by bill before Gos 
this ſtatute. That neither Lord Cote, nor Mr. Juſtice 12 
Blackflone, took notice of any ſuch proceeding againſt ,,,,. 
Peers. And it was clear that before the ſtatute, mem- 
bers of the Houſe of Commons could not have been 
ſued by bill. It would be ſtrange therefore if Peers 
could. - | | 
Lord Mansfield. The note I have of the caſe of Say v. 
Lord Byron is as follows: Mich. 26 Geo. 2. B. R. Mr. 
L. Robinſon moved (upon an affidavit that - the plaintiff 
had ſued out two writs of di/ringas, whereupon the ſhe- 
riff had levied 4os. and 4d. and that no bill was filed) 
for a rule to ſhew cauſe, why the ſaid two writs ſhould 
not be quaſhed, and the money levied thereon be reſtor- 
ed. He objected that a Peer ought not to be ſued by 
bill, but by original writ : And that the ſtat. 12& 13 
V. 3. c. 3. does not make any variation in the pro- 
_ ceedings againſt Peers, but reſpects, in this particular, 
commoners only, —Mr. Stowe ſhewed cauſe, and the rule 
was enlarged. Upon ſhewing cauſe at a further day, the 
court declared that there were many - precedents of ac- 
tions againſt Peers of parliament for many years before 
the ſtatute of V. 3, as certified by the Maſter, and 
Mr. Day the clerk of the rules: And ſaid, why could 
not the court ſupport its ancient juriſdiction, as well as 
the court of Exch:guer hold plea as debitor domini regis ? 
And the court in that caſe, diſcharged the rule.” This 
is an authority in point. The original bill was the 
common law proceſs. I 
Per Cur. Judgment qued defendens reſpondcat cufter. 


Dos ex dim. Jupe, verſus ANDREWS. Same day. 


HIS was an application for an attachment againſt If the defend- 
Johnſon the attorney for the defendant. in this _— 3 
cauſe, for a contempt, in refuſing to give evidence, upon ſeribing witneſs 
being ſerved with a ſubpæna ticket in court at the trial. to an agreemear 
Fohnſon was a ſubſcribing witneſs to an agreement, under upon Which 
which the ejectment was brought ; and in conſequence any” 
of his refuſal to give evidence of his atteſtation, &c. the ejectment, te- 
plaintiff was nonſuited. The reaſon he aſſigned was, fuſe to give 


that being the defendant's attorney, he was not bound evidence of his 
| attcſtation, &Cc. 


upon ſervice of 
a ſulpæna upon him in court for that purpoſe, the court out of which the record ilfues 


will grant an attachment againſt him, 
to 


| 
414 
| 
i; 
+4 
Wir 


E 
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1778. to give evidence to the prejudice of his client. On 
— ſhewing cauſe againſt the attachment, an affidavit on the 
Don part of Jahnſon was read, ſtating, that ſeven tickets had 
verſus before | annexed to this ſubpœna, whereas there ought 
AxPREWS: to be only four perſons names to one ſubpena, and that 
3 4 
no oath was tendered to him. or 
Mr. Morgan and Mr. Lade ſhewed cauſe. Mr, Dun- 
ning in ſupport of the rule. ” 1 
Lord Mansfield. I think the attorney's original miſ- 
behaviour is aggravated by his preſent defence. By at- 
teſting an inſtrument, a man pledges himſelf to give evi- 
dence of it, whenever he is called upon. Here, the 
attorney was preſent in court, and refuſes from corrupt 
motives avowed by himſelf. That he was attorney to 
the other ſide, is no ieaſon for breaking his engagement 
with the plaintiff. An attorney has no privilege to re- 
fuſe to give evidence of collateral facts. I have known 
an attorney obliged to prove his client's having ſworn and 
#ſigned the anſwer upon which he was indicted for per- 
jury. I think Mr. Serjeant Sayer, who tried the cauſe, 
would have been warranted in committing this man ; . but 
he has taken the more prudent method, of leaving the 
matter to this court. As to any irregularity in the ſub- 
pœna, none appears upon the affidavit : therefore, let 
the rule be made abſolute. - 5 
N. B. Jobnſon then undertook to pay all the coſts of 
the non-ſuit, and of the application. Upon which the 
court ordered, that on payment of them, the rule ſhould 
be diſcharged, otherwiſe, the attachment to iſſue. 


The End of TR4NTT Y Term. 
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MATTERS. 


A. 
ABATEMENT. 


1. TF the court has not a general juriſ- 
I diction of the ſubject matter, the 
defendant muſt plead to the juriſdic- 
tion, and cannot take advantage of it 
on the general iſſue. Moſiyn v. Fa- 
ig.. Page 172 


2. In every plea to the juriſdiction, ano- 


ther j uriſdiction muſt be ſtated, 
| Tbid. id. 


ACCEPTANCE. ACCEPTOR, 


1. If the drawee of a bill of exchange, 
ſays, “ he cannot accept it, till ſtores 
are paid for, it is an undertaking 
to accept when the ſores are paid for 
Pierſon verſus Dunlop. 5 t, 4, 5 

2.Ir is a rule amongſt merchants, that 
a mere engagement to the drawer of a 


bill, is no engagement to the Holder of 


it; and therefore, not of itſelf an ac- 
ceptance. Vid. 572, 3 
But if ſuch engagement be accompa- 
nied with ſuch circumſtances, as may 


GI 


induce a third perſon to take the bill] 


by indorſement, it may amount to an 
acceptance, bid. 574 
4. There may be a conditional as well as 
an abſolute acceptance, 
Lide BIII of ExcHaNGs, No. 1. 


id Tbid, 


Ad cEPTANCE of RENT. 


Vide Covz x ANT, No. 7. RenT, No. 
3. 4. LEASE, No. 1, 


AC COMPII CE. 


1. In caſes not within the ſtatutés, an 
accomplice fully and fairly diſcioſing 
the guilt of himſelf and companions, 
and admitted a witneſs, and giving 
evidence, ought not to be proſecuted 
tor that offence; nor perhaps for any 
other of the ſame kind accidentally o- 
mitted by him. By all the Judges in 
Mrs. Rudd's caſe at the Old- Bailey, 
Sept. 1775. 339 
2. But if proſecuted, he cannot plead 
this in bar, or avail himſelf of it on 
his trial; but may apply to the court 
to put off the trial, that he may apply 
for a pardon. Lid. 
Vide BAIL, No. 4. 5 PAx DON, No, 1, 2. 


ACT of n 

Vide BANKRUPT, No. 6, 11,27, a3; 
ACTION. 

1. For money had and received does not 


lie againſt an exciſe officer to recover 
back an ever payment, Whitbread v. 


Brookfſhanke 69 
2 If 
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2. If an action be brought againſt a 
Judge of record for an act done in his 
judicial capacity, he may plead that he 

did ĩt as Judge of record, and that will 
be a ſufficient juſtification: and ſo may 
a Judge of a court in a foreign country 
uncer the dominion of the crown, 
Maftyn v. Fabrigas. Page 172 

3. Al actions of a tranſitory nature, that 

ariſe abroad, may be laid as happening 
in an Engliſh county, Thid. 3 

4. Action for money bad and received, lies 

dy the true owner of money or notes, a- 
gainſt a third perſon, into whoſe hands 
they have come malã fide; provided 


| 


their identity can be traced and aſcer- |. 


tained. Clarke v. Sheetal', 197, 200 
5. Action lies for goods fold abroad, 
which are probibited here, if. the deli- 
wery of them be compleat abroad; 
though the vendor may know, they 
are to be run into England. Holman & 
al” v. Jobnſon. 341 
6. Sccus, if the vendor was to deliver the 
goods in England; or if they were on- 
ly to be paid for, in caſe the vendee 


ſhould ſucceed in landing them. Ibid, | 


344, 5 
7. Afio perſonalis moritur cum perſon, is 
a maxim not generally, much leſs uni- 
ver ſally true. Hambly v. Trott. 371 
S. Diſtinction between penal actions and 
criminal actions. Atcheſon v. Everitt. 
491 
s. An action does not lie againſt an auc- 
tioneer for ſelling a horſe at the higheſt 
price bid for him, contrary to the ow- 
ner's expreſs directions, not to let him 
go under a larger ſum named,—Secus, 
if the owner had directed the auctio- 
neer to ſer the horſe y at ſuch a parti- 
cular price, and not lower. Bexzvell 
v. Chriſtie. 
10. Action for money Lad and receiced does 
not lie to recover back money paid 
for the releaſe of cattle diſtrained da- 
mage feaſant, though the difireſs were 
wrong ful. Lindon v. Hooper, : 4.14 
11. But in caſe of goods taken in execu- 
tien and ſold under a warrant of dif. 
treſs, under a corviftion; if the con. 
viction is quaſped, the owner may wave 
the tort, and bring an action for mo- 
ney had and received. Feltham v. Ter- 
ry, cited in bid. Fa 419] 
12. So, where goods are taken in execu- 
tion which wy not the property of 
tbe perſons again 


395]. 


ſt whom execution {| . 


taken out; the owner may wave t 
treſpaſs, and bring his action for the a- 
mount of the money which the goods 
ſold for. id. . 
13. Where an action is brought in conſe- 
quence of a right liquidated by means 
of a ſtatute, the ſtatute is the only 
ground of Action. Rann v. Green 
. 476 
14. An action on the caſe, is the proper 
remedy for a fraud upon the toll of a 
market, Blaky v. Dinſdale. 664, 3 
I5. Does not lie againſt the Peft-maſter ge- 
neral, for the value of a bank-note 
ſtolen by one of the ſorters of the poſt- 
office, out of a letter delivered into 
the office, Whirfeld v. Lord Le Def- 


pencer, 754 
Vide Ass uur str. 


ADJUDICATION. 


1. Upon an a@ of parliament giving a 
ſpecial authority to ſeffions for the 
compulſive diſpoſal of property, the 
adjudication of the ſeſſions mutt fol- 
low preciſely the proviſions of the act. 
Rex v. Croke, 30 


ADMINISTRATION and AD- 
- MINISTRATOR. 


1. A creditor, as well as the next of kin 
has @ right to ſue upon an adminiſtra- 
tion bond, in the name of the Arch- 
biſhop, or Ordinary, Archbiſhop of 
Canterbury v. Houſe, 140 

Vide EXECu TORS, 


AFFIDAVIT. 


1. It is not a ſufficient objection to an af- 
fidavit, that the party who makes it 
was convicted of perjury, unleſs ſuch 
conviction was followed by judg- 
ment. Leev. Ganſel. 3 
Vide Bair,, No, 6. Trove, No, 4. 


AGENT. 


1. Concerning the duty of an agent in 
infuring, and what is or is not negli- 
gence in him. Moore v. Mourgus. 479 

2 If money be miſpaid to an agent, and 
he has paid it over, he is not liable in 
an action by the perſon who miſpaid 


it. Buller v. Harriſon. 
| 3. But 
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5, But if before he has paid the money 
to his principal, the perſen corrects 
the miſtake, the agene cannot after- 
wards pay it over without making 
himſelf liable. Tbid. Ibid, 
4. And if there was no new credit, no 
acceptance of new bills, no freſn 
goods bought, or money advanced for 
kis principal, the merely paſſing it in 
account is not a payment over, id. 
Lide Ass uvurs Ir, No. 10, 11, 12. Ow: 
NERS and MasTER, No. 1, 2, 3. 


AGREEMENT, 


i. A. by agreement in writing «n/tamped, 
articles with B, to grant him a leaſe 
for 21 years, B. has poſſeſſion 18 
years, without any leate being de- 
manded or tendered, This agreement 
is a good defence to an ejectment 
brought by A. I cally, ex dim. Yea, v. 
Bucknell, 473 


AMENDMENT, 


1. Replication amended after verdi by 


inſerting the words and the defen- | 


dant does ſo likewiſe at the end of 
the replication inſtead of Oc. 
Sayer v. Pocock. 407 
2, Treſpaſs and falſe impriſonment a- 


gainſt evo; one only found guilty ; | 


writ of error in the name of both: 
The court amended it by ſtriking out 
the name of the defendant, for whom 
a verdit was given below. Perelft 
and Smith v. Rafael. -- 485 
3. After judgment in ejectment in Jre- 
land affirmed in the court of King's 
Bench in England, the declaration was 
amended by enldrging the term, though 
the record had been remitted to the 
King's Bench in Ireland. The court iſ- 


ſued a writ of ſuperſedeas to the for- 


mer mittimus, and alto a new writ of 
mittimus encloſing the tenor of the re- 
cord fo amended. The whole at the 
_ expence of the party applying. Vi. 
ca v. Hayden. 8241, 344 


ANNUITY. 


1. A bond for the payment of an annuity 
for a term of years is within the ſtat, 


7G. 1, c 31; though not given by] 


111 


| the bankrupt for goods ſold, Sc. in 

the courſe of his trade, Pattiſon v. 

Bankes, Page 540 
Vide Us ub v, No. 5. 


APPORTIONMENT, 


Fide INSURANCE, 
APPROVER. 


The doctrine and mode of approvement. 
Rex v. Rudd. 335 


KN S FT; 


1. A bailiff in execution of meſne proceſt 
may break open the door of a /odger's 
apartment, having firſt gained peacea- 
ble entrance at the outer door of the 
houſe, Lee v. Ganſel. 1 

2. Whether the court will diſcharge a 
perſon illegally arreſted, is matter of 
diſcretion, and ſeems to depend on the 
behaviour of the party applying. 
Did. 9 

3. An arreſt muſt be by authority of the 
bailiff, but he need not be the hand 
that arreſts, nor in fight, nor within 
any preciſe diſtance of the defendant z 
but he muſt be employed «por that bu- 

\ ſineſs. Blatch v. Archer. 5 

4. A bankrupt came from Holland with 

intent to ſurrender on the forty-ſecond 

day; but, hearing his time was en- 
larged, reſolved not to ſurrender till 
the enlarged day; in the mean time 
he was arreſted, and the court held he 
ſhould not be diſcharged: For till ac- 
cual ſurrender, the tat, 5 Geo 2, meant 
only to protect a bankrupt, whilſt he 
is going to make ſuch ſurrender, Kezx- 
yon v. Solomon. 156 
Vide Evidence, No. 3, 4, 5. 


ARREST of judgment. 
Vide Jud6MENT, No. A 
ASSAULT, 
Vide DECLARATION, No. 3. 
ASSETS, 


Vide As8sumMysSIT, No. 4, 5. Exzcu* 
TOR, NO, 2, 3, 4. 
A8 816 H- 
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ASSIGNEES of Bankrupts. 


1. In aſſumpſit againit the vendee of goods 


fold by the bankrupt after the com- 
miſſion, they need not name them- 
ſelves. aſſignees in the declaration, 


* 


Sccus, if on a contract made by a 


bankrupt before the commiſſion. Evans 
et al” v. Mann. Page 569 


they may recover ſuo jure, Ibid, 570 
Vide Ba Nx RU T, No. 12. PARTNERS, 
No. 1, 3. 


ASSUMP SIT. 
1. A promiſe by the defendant himſelf 


to pay debt and coſts awarded by a 
judgment, is no ground on which to 


raiſe an aſſumpit, for it is turning a 
judgment debt into a ſimple contract debt. . 
Alter, if ſuch undertaking had been 


by a third perſon, in conſequence of 
ſuch forbearance. Anonymous. 


them, though made before. delivery of 


the goods, is a co//ateral undertaking | 


within the fhature of frauds. 


Cooper. 


Jones v. 
22 


paid far. Ibid. 


executor, to pay a legacy in conſidera- 
tion of aſſets. Atkins & muxor v. Hill. 


0 284 | 
5. Alſo S. P. determined in Hawkes & | 
uxer v. Saunders. 289 


6. Where a man is under a legal or equi- || 
table obligation to pay, the. law implies | 
a promite, A. fortiori, a legal or equi- | 


table duty is a ſufficient conſideration 


for an actual promiſe, 15id. 290 
7. So ary moral obligation to pay is a 
ſufficient conſideration. Vid. 294 


8. If a rector give A. B. a certificate to 


the biſhop, and thereby appoint him 


eurate of his ohurch, promiſing to al- 
low him a falary of ſo much, and to 
continue him in the office till other- 


And if there was an actual treaty be- 
tween them and the defendant, rela- | 
tive to the matter in litigation, it 
ſeems they need not prove the trading, | 
bankruptcy, Sc; for the action is 
founded on an actual contract, and 


128 
2. A parol promiſe by A. to pay for 
goods ſold to B., if B. did not pay for | 


wiſe provided of ſome eccleſiaſtical 
preferment, unleſs lawfully removed, 
for any fault; the curate, though 
diſcharged by the rector, may main- 
tain aſſumpſit for his ſalary, not having 
been provided with any eccleſiaſtical 
preferment, or. lawfully removed for 
any fault, Martyn v. Hind, Page 437 
A. in conſideration of 11. 10s, 74, 
received of B. undertakes in writing 
to be anſwerable for the due payment 
of G. H,'s note to the order of the 
ſaid B. payable in five months. Af- 
terwards, and before the note was due, 
A, became a bankrupt. H. did not 
pay the note when it became due, It 
was held that A,'s undertaking was 
collateral only; and therefore it reſted 
in contingency at the time of A,'s com- 
miſſion, Conſequently, it could not 
be proved under it. Ex parte Adney. 
| Page 460 
10. If money be paid by miſtake to an 
agent, and placed by him to the ac - 
count of his principal, but net paid 
over, aſſumpſit for money had, &c. to 
the uſe of the perſon who has paid it, 
will lie againſt the agent. The mere 
paſſing ſuch money in account, or mating 
reſt, without new credit given, freſh 
bills accepted, or further ſum ad- 
vanced for the principal in conſequence 
of it, is not equivalent to a payment 
over. Buller v. Harriſon, 565 


5 


» Dn—_— 2 


— — 


— 


7 | 11. 4ſſumpfit lies againſt the ozoners of a 
3. Secus, if the defendant had ſaid, de- 
«© liver; the goods, and I will ſee them | 

| 228-9 |. 

4. Aſſumpfit lies upon a promiſe by an | 


ſhip for necęſſaries furniſhed for it by 
order of the maſter, though the maſter 
be lee of the ſhip, for a term of 
years; under covenants, that he ſhall 
have the ſole management, and employ 
her for his on ſole benefit, &c. and 
that he ſhall repair her at his owa ſole 
coſt; and thong h ſuch neceſſaries were 
furniſhed without the knowledge of 
the owners, or without their being 
known to the perſon who ſupplied 
them. Rich-v, Coe, 636 
12, But if the perſon ſupplying ſuch ne- 
ceſſaries (N. 11) had notire of the con- 
tract between the owners and maſter, 
there might be ground to ſay, he meant 
to ahſolve the owners. Vid. 639 


| ; 
' 


13. Aſumpfit for money had and received 
will not lie to recover back winnings 
paid by the /ottery-office-keeper or inſurer 
of lottery tickets, to the inſured, in 
f conſequence 


, 


1 
f 
a 
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conſequence of having inſured his tic- 
kets, contrary to the ſtatute. Brown- 
ing v. Morris. Page 790 
14. But ſuch action (No. 13) will lie to 
recover the premiums of inſurance 
paid by the inſured to the lottery-office- 
keeper, Ibid. - as 
15. Aſſumpſit for money had and received 
will not lie to recover an exorbitant de- 
mand, 79 
16. S. P. decided in Plumbe v. Carter 
cited Jbidem. See alſo 116 
17. In an action for money had and received, 
neither party is allowed to entrap the 
other in form. Stewen;on v. Mertimer, 
807 
13, An action for money bad and received 
is not a proper action to try a warranty. 
Power v. Wells. 818 
Vide ACTION, No. 1, 4, 5, 6, 9, 10, 11, 
12. AGENT, No. 2, 3. BANKRUPT, 
No. 16. OwNE&s and MASTER, No. 


1, 2, Js 
ASSURANCE, ASSURED, ASSURER, 
' Vide INSURANCE, 
ATTACHMENT. 


1. One in cuſtody upon an attachment 
for non-payment of coſts, under ſtat. 


5 & 6 Wil. & Mar. c 11.4 13. may 


be diſcharged under the lords act. 32 
Gee. 2. c. 28. § 13. Rex v. Stotes. 
| | 136 

2, An attachment for non-payment of 
coits, is in the nature of an execution 
in a civil fuit Jbid. 137 

Vide ATTORNeyY, No, 3. AWARD, 
Cox POR AT TON, No; 6, 


— KY) 


— 


If an attorney be convicted of felony, 
the court will frike bim off the roll, 
though he has been burnt in the hand 
and ſuffered impriſonment, purſuant 
ro his ſentence. Becauſe he is an un- 
fit perſon to practiſe as an attorney. 
Ex parte Brounſall. 829 

2. An attorney is not privileged from giv- 

ing evidence of collateral facts. Doe v. 
Anclreæus. | $46 

3. Therefore, where the defendant's at- 

torney, who was a witneſs to an agree- 

ment upon which the plaintiff brought 


Jeſtons v. Broole. 31 


his ejectment, refuſed to give evidence 
of his atteſtation, Se. upon being 
ſerved in court with a ſulpœna for that 
purpoſe, the court of B. R. out of 
wich the record ifſued, granted an 
attachment againſt him. bid. Ibids 

. He may be obliged to prove his client 
having ſworn and /; gned an anſwer, up- 
on which the latter is indi&ed for per- 
jury. Did. Ted, 

Vide Pax TN ENS, No, 5, WARRANT 

of ATTORNEY. 


AVERMENT. 


Vide LIE EIL. 


I, 5. PZEADñͥ IN,: 
No. 2. 


No. 


AUTHORITY. 


1. Where, by a ſtatute, a ſpecial authority 
is delegated to pafticular perſons, at- 
fecling the property of individuals, it 
muſt be ſtrictly purſued, and muſt ap- 
pear to be io upon the face of their 
proceedings. Rex v. Croke. 26 


Vide NoT1cs, No. 1. 2. 


AW AR D. 


1. A motĩon to ſet aſide an award, muſt 
be made before the /aft day of the next 
term after ſuch award is publiſhed; 
Otherwiſe it is too late, and an at- 
tachment for non performance of it 
may iſſue. Freame v. Pinneger. 23 


* 8 denn 


2 — — 


B. A 11. 
HERE the plaintiff might 


have had judgment againſt 
the original defendant, bail below are 
liable for the whole "debt and m__ 
Orton v. Vincent. 

2. A defendant who has been ſoperſeded 
for want of being charged in executi - 
on within two terms after judgment, 
cannot be held to ſpecial bail in an acti- 
on brought upon ſuch judgment; but 
he may be charged in execution, after 
judgment obtained in the ſecond action. 
Blandjord v. Foote. 72 

3. A defendant, who has had judgment 
againſt him in an action for lefs' than 

101. 
334.3 


_ 
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101. cannot be held to ſpecial bail in a 
freſh, action, either upon a judgment, 
or on a promiſe to pay the debt and 
coſts amounting to more than that 
ſum, Anonymous. Page 128 
An accomplice, who, in a caſe not 
within the ſtatutes, is, under the 
practice allowed, admitted by the juſ- 
tices of peace as a witneſs, and is af. 
terwards proſecuted, has only a claim 
to the mercy of the crown, ſounded on 
an expreſs or implied promiſe of the 
magiſtrate, on a condition to be per- 
formed: And it depends on his con- 
duct in fully and fairly diſcloſing the 
joint guilt of himſelf and his compa- 
nions, whether the court will admit 
him to bail, that he may apply for a 
pardon. Rex v. Rudd. 331 
5. Wherever an accomplice has a right 
- [to a pardon (which he may have, 1. 
by approvement ; 2. by virtue of the 
ſtatutes of 10 & 11 Vill. 3. and ſtat. 
5 Ann. c. 4, —and 3. by royal procla- 
mation) the court will bail him that 
he may apply for it. So alſo they will, 
if he has only an equitable claim to a 
recommendation for merc, gained by be- 
ing admitted evidence for the crown 
under the practice allow:d. 


4. 


6. An affidavit in trover that the de- 


« fendants have poſſeſſed themſelves of 
divers goods belonging to the plain- 
tiff, and have refuſed to deliver 
them up; and that they or ſore of 
tbem have converted them, S.. 
is ſufficient to hold them to ſpecial! 
bail. Charter v. Facques, 529 
If by the defendant's neglect the bail- 
bond becomes forfeited, the notice 
{to ſtay proceedings on the bail-bond) 
thould be, that he will put in, and 
per fe bail on ſuch a day, And in 
that caſe, the plaintiff may oppoſe the 
bail in court, without its being a va- 
ver of the bail-bond, Boldero v Gray. 
| 76 

8. It is a ground for rejecting a perſon 4 
bail, that he is clerk to the defendant's 
attorney. Bolegne v. autrin. 828 
Jide BANKRUPT, No. 30. | 


— 


BANKRUPT. 


1. A certificate diſcharges a bankrupt 
from a debt accruing befere the com- 
miſſion, tho' judgment be not obtain- 


"2. 


| 


ed till after the certificate allowed. 
Boutefloruer v. Coates, Page 25 
An uncertificated bankrupt may be a 
witneſs to diminiſh, but not to increaſe 
the fund: Therefore, in an action be- 
tween a man unconnected with him 
(who was plaintiff) and a creditor of 
his (who-was defencant) the bankrupt 
may be admitted to prove that the 
goods in queſtion were delivered to hi, 
uſe and upon his credit only, and not 
to the uſe, or upon the credit of the 
defendant. Butler v. Cooke, 70 
3. So in an action by aſſignees for money 
due to the bankrupt's eſtate, the 
bankrupt may be a witneſs for the 
defendant; but not for the aſſignees, 
unleſs he give a releaſe, and has got 
his certificate, Langden et al” v. Wal. 
ker, cited Ibid, 
4- A trader, in contemplation of ab- 
ſconding, incloſes certain bills to F, 

a particular creditor, ſaying, he has 
the honour to ſhew him that prefe- 
rence, which he conceives is his due, 
This is done without the privity of F, 
and foHowed by an act of bankruptcy, 
be fore the notes could be delivered, 
The eſſential motive being to give a pre- 
ference, and the act incomplete, it is 
void, though in favour of a very meri- 
torious creditor. Harman v. Fiſbar. 
117 

5. But a payment made by a trader i- 
the ordinary courſe of dealing, or enforced 
by legal proceſs, though but the even- 
ing before his bankruptcy, is good, 
Ibid. 123 
6. Though the act be complete, yet if 
the ſole motive was to give a preference, 

it mall be void; and, if by deed, is 
in itſelf an act of bankruptcy, Linton 
v. Bartlet. ibid. b 124 
7. But if the preference were only conſe- 
quential, the caſe might be different: 
As if a payment were made, or an act 
done, in purſuance of a prior agree- 
ment. Vid. 125 
8. Though the judgment on which a 
bankrupt is in cuſtody, be ſubſequent 
to the commiſſion ſued out, yet, if 
the cauſe of action aroſe before the 
bankruptcy, the bankrupt may be 
diſcharged by ſtatute 12 Geo. 3. c. 47. 
. 2. and intereſt and coſts accrued 
ſince, are likewiſe diſcharged. Bland- 
ferd et al v. Foote, 138 

X 9. The 
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9. The enacting part of ſe, 11. ſtat, 21 
Fac 1. c. 19. is not reſtrained by the 
preamble, but extends to goods of a 

third perſon, which he has permitted 
the bankrupt to be in peſſeſſion of, and 
to ſell as bis own, as well as to the 
bankrupt's original property, Kept and 
diſpoſed of by him as his own, after 
having conveyed it to a third perſon, 
Mace v. Cadell. Page 232 

10, One who has traded to England, he- 
ther native, denizen, or alien, though 
never a reſident trader in England, but 
coming over here occationally, and 
committing an act of bankruptcy, is 
an object of the bankrupt laws, Alex- 
ander v. Vaughan. = "266 

11. Afraudulent judgment andexecution, 
though void againſt creditors, is not 


in itſelf an act of bankruptcy. Cla- 


vey et al v. Hayley. 427 
12. One of three partners in a ſhip and 
cargo, the out- fit of which was 4, 658“. 
pays only 410. in part of his third 
ſnare, and gives his notes for the re- 
mainder; but, before they become 
due, is a bankrupt. The other part- 
ners cannot, by voluntarily diſcharging 
the notes, ſtand in his place for the 
ſnare of the profits. But the aſſig 
nees are entitled to a full tbird, both 
of the profits, and of the value of the 
ſhip. Smith aſſignee of Hague v. De 
Silva. 
13. A ſurety of a bond, who pays the 
debt after the bankruptcy of his prin- 
cipal, is not barred by the cert ificate ; 
though the bond was forfeired before 
the bankruptcy, Taylor v. Mills, 
14, A bond for an annuity for a term of 
years is within the ſtat. 7 Geo, 1. c. 
31; and may therefore be proved un- 
der the commiſſion, as a debt payable 
ar a future day; though not given in 
the courſe of trade, Patterſon v. Bankes. 
4 40 
15. Stat, 7 Geo. 1. (above cited) „ 
to all perſonal ſecurities for a valuable 
conſideration, where the time of pay- 
ment is certain, though future. bid, 
4 
16, A bankrupt may, in onda of 
a debt due before the bankruptcy, and 
for which the creditor agrees to accept 
no dividend, make” ſuch creditor a ſa- 
tisfaQtion for the whole or in part, by 
2 new undertaking ; and aſſumpfit will 


469 | 


528 


| 


; 


* 


lie upon ſuch undertaking, Trueman 
v. Fenton, Page 544 
17. A pretended ſale to a creditor, though 
of part only of a trader's goods, if 
not in the courſe of trade, but merely 
calculated to give a fraudulent preference, 
and to defeat the equality of the bank- 
rupt laws, is void; though the deli- 
vecy of the goods to the creditor, and 
his aſſent to the tranſact ion be com- 
pleat before the act of bankruptcy, 
But ſuch ſale is not in itſelf an act of 
bankruptcy, not being by deed. RA 
v. Cooper. . 629 
18. No fraudulent tranſaction which is 
not by deed, is in itſelf an act of bank. 
raptcy. id. 633 
19. But if a creditor be paid in the caurſe 
of buſineſs, it is good, notwithſtanding 
the debror's knowledge of his own 
affairs, or his intention to break: Be. 
cauſe ſuch preference is got conſequen- 
tially, not by defign, Ibid. 634 
20. So, where a creditor preſſes for pay- 
ment, and the debtor makes a mort- 
gage of goods, and delivers poſſeſſion, 
Ibid. | Ibid. 
21. A bond payable by inſtalments, 
given in confideration that the obligee 
would marry and ſettle a ſmall eſtate 
upon a fervant maid, and alſo main- 
tain a baſtard of the obligor, is within 
the ſtat. 7 G. 1. c. 31. and may be 
proved under a commiſſion of bank. 
rupt againſt - the obligor, Ex parte 
Cottrell, | 742 
22. Merely drawing bills upon a perfon's 
own acceunt,' at the expence of paying 
a guarter per cent, commiſſion, beſides 
intereſt at 5/, per cent, for their beir.g 
diſcounted, and borrowing accommoda- 
tjon notes in lieu of his own to the 
ſame amount. will not make a man 
an object of the bankrupt laws, Han- 
key v. Jenes. 745 
23. Drawing and redrawing may or may 
not amount to a trading in merchan- 
dize. It depends upon eircumſtances. 
lid. 751 
24. If a perſon in the country draw on 
his banker in London, for the purpoſe 
of diſcharging a particular debt; and 
direct his banker to redrad upon him 
to the ſame amount; that along is 
not a trading in merchandjze, 1 
sd. 


2 5. But 
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£5. But where two perſons who have| BARON and FEME, 
large ſums of other people's money in 
their hands, are in a courſe of draw- | 1, Re-delivery by feme, after death of 
ing and redrawing upon each other] baron, of a deed executed by her 
ſor the amount of ſuch ſunis, that is a whilſt under coverture, is equivalent 
-traflicking in exchange. Jbid, Page 751 to A new grant, and binds her, with. 
26, As where A. and B. the one a mili- out being re-executed or re-atteſted ; 
tary agent in Engiand, and the other] and circumſtances alone may amount 
in Ireland, drew on each other for the | to ſuch re-delivery, though the origi- 
amount of 2$0,000 /. and upwards, nal deed were a joint deed by haron and 
though neither took commiſſion mo-] feme, affecting her land, and no fine 
ney, yet each had a viſible profit from levied. Goodright v. Scraphan. Page 201 
the exchange; therefore ſuch drawnmg | Vide MARETIAGE, No, 1. 
and redrawing was held to be a traf - 
ficking in exchange. Ibid. 751 BILL of Exceptions, 
27. Whether a man is a trader within 


7 
* 


/ ˙·. hs | <E 1ner a 
8 


the ſeveral ſtatutes againſt bankrupts, | :. The court out of which a record ifſuts, 

1 is a queſtion of law, not of fac. Ibid. | cannot take cognizance of a bill of 

| 752 d r tendered at the trial of ah 
, | 28. A ſecond commiſſion taken out, cauſe. Symmers v. Regem 

þ pending a former, under which a bank- 2. But if a ſpecial verdict be found in — 

rupt has not obtained his certificate, is ſame — (No. 1.) upon which the 

Void. Martin v. O'Hara. 823 court below pronounces judgment; 


29. All the effects of the bankrupt taken ¶ if that judgment be right, though they 
under ſuch ſecond commiſlion (No. 28)] bkewiſe proceed to hear and deter- 
belong to the creditors under the Frſt. mine upon the bill of exceptions, that 


Did. Leid.] alone is not a ground for a court of 
30. When a bankrupt is clearly entitled error to reverſe the judgment. id. 
to his diſcharge, he needs not be ſur- | 502-4 
rendered by his bail, The court will,, 
. in the firſt inſtance, order an exoneretur BILL of Exchange. 


to be entered on the bail-picce, Lid. 
8241. If the indorſee of a bill of exchange, 


Fide ArREST,/ No. 4. Bop. Par T- who has received a nas y bill aſſigned to 
NERS, No. 1, 2, 3, 4- the drawer, as a ſecurity to him (the 
8 | | | indorſee) till the bill of exchange is 
accepted, depoſit ſuch navy bill with 
the drawee, and the drawee receive 


r OP 7 Ee RE ID NO WIR 


— 
— 


W 


B A. R R. | 
| | the money upon jt, he (the drawee) 
Pide Pt aviNG, No. 6, is anſwe able for the amount in an 
j a#ion for money had and received, though 
E 4 he may have done nothing that a- 
BARRAT RF. mounts to an acceptance of the bill 
of exchange. Pierſon v. Dunlop. 571 
1. Barratry is every ſpecies of fraud in Vide AcczyTAxcz, No. 1, 2, 3. 
the maſter or mariners of a ſhip, by 
which the owners or freighters are in- BILL of Middleſes 
jured; and a deviation, if owing to 
ſuch fraud, is barratry. Therefore, | :. By the general rule 4nd courſe of the 
in ſuch circumſtances, the under- | King's Bench, the bill filed is the com- 
writers who have inſured againſt bar- | mencement of the ſuit. Foſter v. Bon- 


_ 1atry, are liable, whether the Joſs hap. | ner. 454 
pen during ſuch fraudulent voyage, 2. Pecrs may be ſued by bill, _ Goflin v. 
or after. Vallejo v. Wheeler. 143} Lord Weymouth. 44 


2. Secus, if the deviation be with the Vide Va pier, No, 2 


pPrivity or conſent of the owners. | 
Ibid. ; BOND. 


BON D. 


It is a good conſideration for a bond, 
that the obligee will marry and ſettle 
a ſmall eſtate on a ſervant maid, and 
maintain a baſtard which the obligor 
had by her; and if the obligor be- 
come bankrupt, the bond may be 
proved under his. commiſſion, Ex 
parte Cottrell, Page 742 

Vide BAN KRV T, No, 13, 14, 21. Ix- 
SOLVEXT DE BTox, No 2. 


BOUNTY. 


The price of barley at the port where it 
is exported, is the rule by which to 


regulate the bounty on the exportation ; 


of ftrong-beer; and not the average 
price of barley throughout the king- 
_ : Whinbread v. Brockſbank. 66 


BY- LAW, | | 


1, A by-law by the mayor and common 
council of Exeter, that no butcher or 
other perſon ſhould, within the walls 
of the ſaid city, flaughter any beaſt 
under pain to forfeit certain penalties 
therein ſpecified, is good, being not 
a reſtraint of trade, but only a regu- 
lation of it: And other inhabitants 
are bound as well as the members of 
the corporation, Pierce v, Bartrum. 270 


9 4 CO WE .: ** * 


C, | 
CANCELLING. | 


PIPE . No. 1. WIL I, 

No. 1, 2 ö 
| 
CASE. 


Vide Acriox, No. 14. Ass uus. 
Cox rox ATION, No. 4. 


CERTAINTY. 


1. There are three kinds of certainties. 1. 
Certainty to a certain intent in general. 2. 
Certainty to a common intent. 3. Certain- 
ty to A certain intent in every particular. 
Hex v. Horne. 682 

2. The /aft is rejected in all caſes, as par- 


| 


taking of too much ſubrlety, The ſe- 
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cond is ſafficient in defence: And the 
firſt is required ina charge or accuſa- 
tion, Jbid, Page 682 


CERTIFICATE. 


I, A certificate by a rector to the biſhop, 
appointing A. B. curate of his church, 
promiſing to allow him a. ſalary, and 
to continue him in the office till pre- 
ferred or removed, &c. is no contract 
with the biſhop, but merely informa- 
tion to him of a matter of fact. The 
contract is with the eurate, Martyn v. 
Hind. 443 

2. If the biſhop ordain ſuch curate on 
the above title, it is a licence within 
the intent and meaning of the canon 

law. id. bid. 

Vid BANKRU T, No. 1, 2. 


CERTIORARTRE 


1. No certiorari lies on ſtat. 30 Geo, 2. c. 
24. Rex v. Smith 24 
2. It lies on the part of the proſecution to 
remove an indictment on ſtat. 13 Geo, 
3. c. 78, ſe, 24. for a nuiſance in a 
highway, before traverſe or judgment 
thereupon. Rex. v. Inhabitants of 
Bodenbam. 78 
3. It does not lie to remeve an indict- 
ment for felony from Hicks's Hall, with- 
out the confent of the proſecutor, 
Rex v. Ducheſs of King ſton, 283 
4. It lies to remove a preſentment in a 
court Jeet, Rex v. Roupell, 458 


CHARTER. 


Where the words of a charter are doubt- 
ful, the uſage under it is of great forcę 


in explaining the meaning, Rex v, 
Varlo. 250 
Vide PRESUMPTION, No. 1,2, Limi- 
TATION, No. 2. 
CODICIL. 


Vide WII I, No. 6. 
COLLEGE. 


1. Independent members are mere boar- 
ders, and have no corporate rights, 
nor can appeal to the viſitor, Rex v. 
Grundon, & al,: 319 

a 2. If 
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8. If a college do not exceed their juriſ- 
diction, the King's courts have no 
cogniſance; and expulſion is a mat - 
rer entirely of their juriſdiction, 1bid, 

Page 322 

Jide Evidexcs, No. 6. Vis TOR, 

No. 1, 2. 


CONSTABLE. 


x. One wno is a refiant within a private 
leet, within a hundred, is not there- 
fore exempt from ſerving the office of 
conſtable of the hundred. Rex v. 
Genge. 13 

a. And a cuſtom to elect ſuch a one con- 
ſtable is good. Ihzd. Tbid. 


CONSTRUCTION. 


Vide DzzD. Deviss, FravD. PowEgs. 
4. STATUTES, WoRDs, 


CONTINGENCY. 


An inſtance of a comtingency with a 
double aſpoft. Baldwin v. Xarver. 
314 


CONTRACT. 


1. A contract, though not prohibited by 
poſitive law, nor adjudged illegal by 
precedent, may neverthzleſs be void, 
if againſt principles of morality or 
ſound policy. Jones v. Randal. ' 39 

2. There are two ſorts of prohibitions in 

reſpect of contracts: 1ſt, To protect 
weaky or neceſſitous men from being 
over-reached: And here the rule, in 
pari delicto potior eft conditio deſendentis, 
does not hold. 2dly, Prohibitions 
founded upon reaſons of public poli- 
cy: there the above rule does hold. 
C!arke v. Sbee et al. 200 

3. This doctrine (No. 2.) exemplified. 
Browning v. Morris. 792 


CONVICTION. 


1. Proof of having played at bowls, will 
not varrant a conviction (and conſe- 
quent impriſonment) as an idle and 
diſorderly perſon. Rex v. Clarke, 35 

2» A conviction on ſtat. 6 Geo. 1. c. 48. 

ſect. 1, muſt aſcertain the cas, or it is 
bed, Rex v. Hel, © 60 


3+ Ina conviction, it is ſufficient if e- 
nough appears, to ſhew that the evi- 
dence was given in the preſence of the 
defendant, evithout expreſsly ſtating, 
that he was preſent at the time. Rex 
v. Kempſen. Page 241 

4. If a juſtice of peace convict a perſon 
of more than one offence on the ſame 
day, by exerciſing his calling on a 
Sunday (contrary to fiat, 29 Car. 2, c. 
7+), it is an exceſs of juriſdiction, for 
which an action will lie before the con- 
victions are quaſhed, Crepps v. Dur. 
den, 640 

5. What evidence is inſufficient to con- 
vict a man of knowingly harbouring, 
Se. tea, Sc, Rex v. Hale. 728-9 

6. Quære, if a convictjon can be adjudg- 
ed bad in part, and good for the reſt. 

 Thid. f TJbid. 


COPIES. 
Vide EviDENCE, No. 1, JouRN ALS. 
COPYHOLD, COPYHOLDER, 


1. A leaſe for years by a copyholder 
(with licence) defeats the widow of 
her free bench, where ſhe would have 
been entitled to it, if her huſband had 
died ſciſed ; though there was only one 
inſtance Praguced of ſuch a leaſe by 
licence, before. Saliſbury, ex dim. 
Coole, v. Hurd, 481 
2. Difference between free- bench and 
dower, Ibid Tbid. 
3. Quære, if copyholds are within the 
ſtat. 27 Eliz.c. 4. Doe v. Routledge. 
705 

Vide LimiTaT1on, No. 6, 


CORPORATION. 


1. Under circumſtances of long acquict- 
cence, and where the objection would 
go to diſſolue the corporation, the court 
might be inclined to diſturb it, though 
within twenty years, Rex v. Carter. 


= IP 

2, A corporation ſeiſed of lands in ſee tor 
their own profit, are to be conſidered 
as inhabitants and occupiers of ſuch 
lands, within the meaning of the ſtat. 
43 Elix. c. 2. and, in reſpect thereof, 
liable in their corporate capacity to be 
rated to the poor. Rex v. Gardner. 79 
3. How 
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3. How proceſs ſhall go againſt a corpo- | defeating the election of one candidate, 


ration, id. Page 85 
4. Caſe againſt a corporation for not re- 
pairing a creek into which the tide of 
the ſea flowed and reflowed {but not 
ſaying it was a navigable river) as from 
time immemerial they bad heen uſed: The 
aQtion lies, though no ſpecial darange 
be ſtated, And, ſaying, ** as fron: 
time immemorial they bawe been uſed,” is 
well enough, without alleging that 
they were bound, Sc. ratione tenure, 
or other ſpecial cauſe, Mayor of Lynn 
v. Turner, 86 
5. Where the power of doing corporate 
acts is not ſpecially delegated to a par- 


ticular number, the general mode is, 


for the members to meet on the charter 
days, and the major part who are pre- 
ſent do the act. Rex v« Carlo. 250 
6. Proceedings in Chancery againſt a cor- 
poration for a contempt, cannot lie 
againſt the offending parties perſonally, 
but muſt be by ſequeſtration of their 
effects and eſtate, Rex v. Wyndham. 


377 
7. What is or is not a disfranchiſement, 


Symmers et al” v. Regem. O2 
8. In general, it muſt be the act of the 
whole body. bid. 504 


9. An order of reſtoration of a corporator 
illegally disfranchiſed, relates to the o- 
riginal right. bid. 503 

10. How far the rights of the electors 
can be gone into, in a trial of the 
rights of the elected. id. Bid. 

11. It cannot be done by ſurpriſc and with- 
out notice, where the voter is in paſſeſ- 

fon. Ibid. : Ibid. 

12. Where the right of election is in h- 
ven in their corporate deſcription; whe- 
ther they were duly choſen or not, is 
not to be tried at the election of a 
third perſon, Ibid. £07 

13. In a u Tvarranto againſt particular 
members, you cannot go into the title 
of other corporators de facto. Ibid, 

o8 

14, The majority of mayor and e 

for the time being, is ſufficient to con- 


ſlitute the corporate aſſembly of Portſ- ja 


mouth, Rex v. Monday. 538 
15. When duly met, corporate acts may 
be done by the majority of thoſe who 
conſtitute the meeting, Mid. Ibid, 
36, In the election of a member of parlia- 
ment, or awverderor, there is no way of 


but by voting for another. 
the buſineſs of corporations. ITbid. 
; Page 538 
17. When a perſon is propoſed as alder- 
man, the corporation may vote againſt 
| him, without voting for another. 
id. 539 
18, Reſidence is not a precedent qualifi- 
cation for a burgeſs of Portſmouth, to 
entitle him to be elected alderman, 
Ibid. Thid. 
19. Objection of not having taken the 
Sacrament, how the tat, 5 Geo. I. c. 
6. applies to it. Bid. Ibid. 
Vide alſo Harriſen v. Evans, cited in 


Acheſon v. Everitt. 393 
Vile Col LRF, No, 1, 2. By-Law. 
INFANT. 


C 08 1 


I. Quæœre, if an informer in a gui tam 
action thall he obliged to give ſecurity 
for coſts, Golding qui tam v. Larloto. 


2+ 

2. To be paid by offenders againſt ſtar. 
6 Geo. 1. c. 48. ſect. 1, muſt be aſcer- 
tained by the . Rex v. Hall. 
60 

3. Coſts on a rule of reference, are coſts 
as between party and party, not as be- 
tween attorney and client. Marder v. 
Cox. 127 
4. The court will or ſtay proceedings till 
the plaintiff give ſecurity for coſts, 
though he live in the Eaſt Indies, Nun- 
comar v. Burdett. 158 
5. The court will not ſtay proceedings 
in a gui tam action, till coſts on a non 
proſ. in a former action, by a different 
plaintiff againſt the ſame dafendant, 
be paid. Engliſb gui tam v. Cox. 322 
6. If a gui ram informer on the ſtat, 21 
Hen. S. c. 13. for non-reſidence, is non - 
ſuited, the defendant is entitled to cos, 
Wilkinſon qui tum v. Allote. 366 
7. The ſtat. 18 Elix. c. 5. extends to 
guj tam informers, as well as to thoſe 
who ſue for the whole penalty, id. 
Teid, 

$. A plaintiff on the ſtat. 9 Geo. I. c. 22. 
ſet. 7. is not entitled to coſts 3 be- 
cauſe it is a ſtatute * to the 
ſtat. of Gloucefter, which gives coſts 
only, where damages were before re- 
coyerable, Bid. 


Secus, in 


367 
Vide - 
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1 No. 2. CovENAN i, 
No. = 


COVENANT. 


1. Where there are covenants to be per- 
formed on each fide, the defendant 
cannot take advantage of the non- 
performance of the plaintiff” s cove- 
nant, by way of ſer e; unleſs. the 
plaintiff's covenant was for payment 
of a ſum of money, Howlet v. Strick- 
land. Page 56 

2. Covenant, to permit plaintiff in the 
laſt year of the term to ſow clover a- 


mong the barley and oats, ſown by 


the defendant.” Breach, ** that the 
defendant ſowed barley and oats, 
Without giving notice to the plaintiff,” 
Plea, © that the defendant did not pre- 
went the plaintiff from ſowing as much 
clover as he thought fit;”” and, upon 
demurrer, adjudged a -_ plea. Arb 
v. Richman. dag 
3. When a judgment for a penalty mall 
ſtand as a ſecurity for damages by the 
non- performance of covenants, Geod- 
win v. Crowle. 3 357 
4. You cannot go to iſſue on a general 
averment of performances, Sayre v. 
| Minns, 578 
5, In a declaration in covenant, ſo much 
only of the ſubſfance of the deed and 
the covenant ſhall be ſet out, as will 
ſhew the plaintiff's title, Duzdaſs v. 
Lord Weymouth. 665 
6. If more be inſerted, the court will re- 
fer it to the maſter to ſtrike it out with 
coſts, and will animadvert upon the 
drawer of the declaration, Ibid. Bid. 
Vide S. P. Price v. Fletcher, 727 
If a lefſee covenant not to wnder-let 
without the conſent of the leffor under 
band and ſeal, with a power of re- 
entry in caſe of a breach, acceptance, 
by the leffor, of rent due after the con- 
dition broken, with full notice, is a <va- 


| 


* 


Ne Jupeuzxr, No. 1. Sr rr-Orr, 
No. 1. 


COVERTURE, 


Vide Barkon and FzmE, 


COURT. 
vide Ir ER 10 Covar. 
CREDITOR, ' 
Vide Bax K Rur r. 
CROSS REMAINDER, 
Dr- 


Vide RxMAINDER, No. 1, 2, 3. 
VISE, No. 26. 


C URAT E. 


1. Cannot be removed without cauſe by 
the rector, who has appointed him by 
certificate to the biſnop, promiſing to 
allow him a ſalary, and to continue him 
in the office till otherwiſe provided of 
ſome eccleſiaſtical preferment, unleſs 
lawfully removed for any fault. Mar. 
tin v. Hind, Page 437 

2, If removed for any fault, he ſhould 
have notice, Ibid. 

3. Quære, If he may not be removed by 
the biſhop. 441 

Vide Assuursir, No. 8. CERTITI- 
CATE, No, I, 2. SURPRIZE 


CYST OM 


i. © Ancient cuſtom” (found in a ſpe- 
cial verdict) means © immemorial cuſ- 
tom.” Rex v. Genge 17 

2. A cuſtom for the ford of the manor, 
on every death or alienation, to take 
the ſecond beſt beaſt, adjudged to be 
ill ſet out, for want of ſtating the ex- 
emption of certain tenures, and which 
exemption was proved at the trial, 


ver of the forteiture. pads v. Grif n v. Blandford, 62 
Davids. 803 |; : 

3. Inſtance, where the act of the lefor Vide Cons ran f, No. 2. 
and his anceſtors, by repeatedly inſerting hh — om 
in different renewals of a leaſe for D 
lives, a covenant to renew under the ſame . 5 
rem and covenants, was held, to con- DAMAGE N 


ſtrue ſuch covenant, tho' doubtfully 
worded, a covenant for a Ferpetuai re- 
nerval. Cœsbs v. Ncorb. 819 


1 


N pevfetal torts, the court will never 
grant a neto trial for exceſſive damages, 


; unleſs they are ſuch as manifeſtſy _ 
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the jury to have been actuated by paſ- 
fion, partiality, or prejudice. Gilbert v. 

Burtenſba to. Page 230 
Vide CovExN ANT, No. z. 


DECLARATION. | 

1. On a declaration upon a corrupt con- 
tract made the 2 1ſt of December, 1774, 
giving day of payment to the 23d of 
December, 1776, and ue thereon; e- 
vidence of a contract on the 23d of 
December, 1774, for two years, will 
not ſupport the iiſue. Carliſſe qui tam 
v. Trears, 671 

2, Declaration that the defendant uſed a 
gun, being an engine to kill and defiroy 
the game, is good, after verdict, Avery 
v. Hoole. 825 

3. mw if good upon a ſpecial demur- 

Itid. 

p e that the deſendant on the 
6th of May, and on divers other days 
and times between that day and the com- 
mencement of the ſuit, faulted the 
plaintiff, is bad, Michell v. Neale, 

828 

5. Declaration againſt the defendant only, 
ſtating that he and another made their 
promiſſory note, by which they jointly 
ox ſeverally promiſed to pay, is good, 
Rees v. Abbott. 832 

Vide CovENANT, No. 5, 6. Ex Ecu- 
TOR, No. 3, 4 LATITAT. VARI- 
ANCE, No, 1, 4, 5, VENUE, No. 1. 
VExDICT, No. 1. 


DEEDS. 


1. One by deed, in conſideration of love 
and affection to his name. and blood, 


Sc. and for ſettling tbe one undivided | 


moieties of his manors, lands, e. 
therein after-mentioned, grants - the 
ftaid undivided moieties, (particularly 
deſcribing them, ) together with all «ther 
Bis lands, tenements, and bereditaments in 
the kingdom of Ireland, habendum the 
ſaid undivided moieties before granted, 
together with all other his ate in the 
kingdom of Ireland, to A, to the ſeve- 
ral uſes therein after declared, and for 
no ot ber uſe. whatſoever ; and then de- 
clares the ſes of the undivided moieties 
enly : Held, that the grantor did not 
intend to paſs any lands but the undi- 
vided moieties. Moore v. Magrath, 9 


2. The rule of law in reſpect of the con · 
ſtruction of deeds is, that they ſhall 
operate according to the intention of 
the parties, if by law they may: And 
if they cannot operate in one form, 
they ſhall operate in that, which by 


law will effeQuate the intention. 
Goodtitle v. Bailey. Page 600 
Lide BARON and Femr, Us ES. RE - 


LEASE, 
DB 


Fide INSURANCE, No. 1. BARRATRY, 
Keil 3 


DEVISS 


1. A deviſe to a ſon of which the teſta- 
tor ſuppoſed his wife to be enfient, 
when he ſhould be 21 years old ; but 
if a daughter, then, one moiety of his 
eſtate to his wife, and the other moiety 
to his two daughters (there being one 
at that time) at tho age of twenty-one; 
if either of the daughters die before 
that time, her ſhare to the ſurvivor; 
if both die before that time, both 
their ſhares to the wife in fee ; if ſhe 
die, her ſhare to the daughters. The 
teſtator died; the wiſe was not enſient 
at the time of the will, or at his death, 
The dar gbter died under age, and with= 
out iſſue. The wite ſhall take the 2obele 
eſtate. Statham v. Bell. 40 

One deviſes certain lands to truſtees, 
in caſe his perſonal eſtate ſhall not be ſuf- 
ficient for the payment of debts, &c. in 

aid of it; and all ile ret, refidue and 
remainder of his real and perſonal eſtate 
to his wv ife. The perſonal eſtate 
proved ſuitficient.— The lands deviſed 
in aid, paſs to the wife by the refidu- 
ary clauſe.—So, if the perſonal eſtate 
had proved deficient i in part only, the 
wife would have been entitled to the 
remainder, Guedtitle v. Xuot. 45 
3. A deviſe of land in England is conti- 
dered in a different light from a Re- 
man will; the latter being confidered 
as an infitution of the heir; the former, 
as 2 conveyance by way of appointment, 

Harweed v. Godright, 90 
4. One, poſſeſſed of three ſpecies of eſ- 
tates in the county of H. wiz, one by 
articles wholly executory, another exe- 
m"_—_ in. part, and a third (being an 
advrxi ſen) 


b 
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ad voꝛoſon ] compleatly executed by a re- 
cent conveynce, devi ſes to his wife 
as follows; All the manors, meſ- 
ſuages, advotoſons, and hereditaments 


\ 


in the county of H. for the purchaſe. 
whereof I have already contrafed and 


' agreed, or, in licu thererf, the money 
ariſing by the ſale of my real eſtate in 
the county of L. (with directions for 
completing the contracts.) — The ad- 


ſen, the purchaſe of which was | 


completely executed before the making 
of the will, ſhall paſs to the wife. St. 
FJaobn v The Biſhop of Winton. Page 94 
5. Deviſe to T. G. for and during his natu- 
ral life, and after his deceaſe to his 
heirs and affigns for ever, and, for 
want of ſuch heirs, to J. E. his heirs 
and affigns for ever, T. G. has only 
an eſtate tail, Morgan & uxor v. Grif- 
fth, | 234 
6, To make a deviſe of lands, without 
any /imitation, a fee, ſuch a manifeſt 
intention muſt appear, that the teſta- 
tor meant to give a ſee, as may ſatisfy 
the conſcience of the court, in pronounc- 
ing it ſuch. If it is barely problema- 


tical, the rule of law muſt take place. | 


Roe v. Blackett. 235 
7. A deviſe to the teſtator's eldeſt fon of 
200 J. alſo to his three younger ſons 
G. V. and G. and their heir, a houſe 
and cloſe as tenants in common, hen 
they come at age of 21 years; alſo, to 
his wife a houſe, and after her deceaſe, 
the ſame to goto his three daughters and 
their heirs for ever. And his will fur- 
ther was, that if any of bis above- 
nomed children ſhould happen to die 
before they came of ape, and without if- 
iue, then tbeir property and ſhare in 
any of the above bequeathed premiſes 
to be equally divided amongſt the nESsT 
ef bis ſurviving chiltren, ſhare and 
mare alike. The ee fon was of age 
at the date of the will; two of the 
yeunger ſons died under age, Sc. Per 


cur. The eldeft ſon and the three daugb- 
ters, are equally entitled with the 


yeunger ſon, to the ſhares of the de- 
ceaied brothers. 


Dy 

8. One, ſeiſed of the lands of C. Ke 
E. in fee, of other lands in B. and 
B. for les renewable for ever, and of 
other lands under leaſes for three lives, 


with reverfionary terms for twenty-one f 


Denn v, Balderftun,' 


| 


* 


years from the death of the ſurviving 
life in each; and being himſelf the 
ſurviving life in one, deviſes thus: 
And as to all my worldly ſubſtance, 1 
give to my mother, my houſe and land 
of G. with the appurtenances, du ring 
ber natural life, clear of any deduction; 
and alſo my ands of C. (ſubject to a 
rent payable thereout) for life, wwithour 
liberty of committing waſte thereon; and 
after ſeveral legacies to relations (one 
of which was the heir at law,) he de- 
viſes to his mother, all the REMAIN- 
DER and RESIDUE of all bs EFFECTS 
beth REAL and PERSONAL, Which he 
ſhall die poſſeſſed of.— The mother, by 
this reſiduary clauſe, takes a fee in all 
the teſtator's ſee ſimple eſtates, and 
the whole of his interet in the 
reſt of his real property; ſubje to 
the charges thereon. Hogan v. Fackſon, 
i . Page 299 
Diſtinction between the Roman law 
concerning wills, and our law of de- 
viſes. bid. 305 
10. Words of perpetuity in a deviſe, are 
tantamaunt to words of limitation. Jbid, 
£75 $06 
11. The diſtinction between words that 
denote'only a deſcription of the ſpecific 
ate, and words that denote the un- 
tum of intereſt that the teſtator has in it, 
„ Lid. 
12. Effect of introductory words in a 
will, what, Jid. See No. 21, 22, 23. 
13. Real effects mean real property. _ 
Lid. 
14. An objection that the teſtator firſt 
gave his mother only an eſtate for life, 
and made it liable to impeachment of 
waſte, is not ſufficiently ſtrong to con- 
troul the operation of ſubſequent 
words in a reſiduary clauſe, manifeſt- 
ly importing an intention to give a 
tee. Ibid, 308 
15. Deviſe to truſtees in truſt for the uſe 
of the beirs male of J. A: and in de- 
fault of ſuch ifjue, to the uſe of the 
heirs male of R. A. and in default of 
ſuch iſſue male, to the uſe of all and 
every the grand-children of J. A. and 
S. M. as tenants in common, A codi- 


cil (bearing the ſame date as the will) 
«directs truſtees to pay the intereſt and 
produce of his real and perſ6nal eſtate 


to the teſtator's wife S. A. and to the 
| faid 
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faid J. A. and R. A. during their 
lives, with ſurvivarſhip. Eight grand- 

children of F. A. and. S. M. were 

alive at the date of the will; a int“ 

was born before: the teſtator died; 
twelve more were born after his de. 
ceaſe; and all in the life time of K. A. 

who, as well as the deviſee F. 4. 

died without iſſue. Held, that as the 
21 grandchildren were all alive at the, 
death of R. A. all were equally entitled, 
Baldwin v, Karver, Page 309 
16. Diftinfim between an immediate de- 
viſe to children, and a proviſion for them 
in morriage ſettlements, or a deviſe li- 
mited to them by way of remainder, or 
upon a contingency uncertain in event : 
The frft only relates to children in «2 
at the time; the ſecond is intended e- 
qually for all the children of the mar- 
riage ; the laß extends to all that are 
in eſſe at the time when the deviſe veſts. 
Ibid. . 314 
27. One deviſes thus: © As touching my 


worldly eſtate, I deviſe the ſame as fol- | 


lows : I give to my wife B. M 51. 
to be paid yearly out of my eſtate at 
G. Item, to my fon T. N. and daugh- 
ter E. 5. each, to be paid twelve 
months after my deceaſe. Item, to 
my ſons I. M. and R. M. whom 
I make my —— and ordain my ſole 
executors, all my land: and tenements free!y 
to be enjoyed and poſſeſſed ALIXE,''— 
J. M. and R. M. are tenants in com- 
mon, and take a foe. Loveacres v. 
Blight, 352 
18. One deviſes AL L bis gate, &c. in 


the counties of Mouceſer and Worceſter 


and elſerobere in the kingdem of England 
ro truſtees, ſubjef? to certain charges 
thereon, and limitations in his marri- 


age ſettlement named; in truſi, to and] 


ſeifed of the ſaid eftates in Glenceſter 
and Worcefter or elſerutere, to certain 
u'es, His ettates in G. and W. were 
the only eftates charged or mentioned in 
tis marriage ſettlement. But he was 
alſo entitled to a reverfion of certain 
eitates in the counties of Oxford and 
d its. Held, that this rgrerfron paſſed 
dy the words * elſcevhere in the Hin g- 


dur: of England. Freeman v. Duke of 


Chandos, 363 
19. Deviſe to S. S. and the heirs of his 


bexy lawjully to be begotten, and their 
heirs fer ever, charged with the pay- 


ment of 8, per annum to 37, S. dur- 
ing her lite; but in caſe the ſaid S. &. 
ſpall! die without leaving i{/te of bis body, 
then unto . C. and his ns, charged 
as aforetaid, and ale with 100. to 


AB. within one vear atter V. or 


his heirs ſhall be poſſeſſed of the lands 
deviſed.— S. S. takes only an efate 
tail. Denn v. Shenton, Page 410 


20, One deviſes a reverſion to bis right 


heirs, and afterwards gives all the re- 
ſidue and remainder of his real and 
pertonal eftate ro A. B. in feg.— The 
reverſion does not paſs by this reſidu- 
ary deviſe, Doe v. Saunders. 420 


21. One deviſes, © cs ts all ſuch worldly 


eſtate as God has endued me wwith, I give 
as follows: I deviſe a that my free= 
bold meſjuage, lying in G, to M. R. G. 
R. and 1. KR. equally,” And after- 
wards, amongſt /other legacies, he 
gives ten ſhillings te his heir at law. 
The deviſees, 2 the in- 
tredufory words, and the diſiuberiting 
legacy to the beir, take only an eſtate 
for Ae, and are tenints in common. 
Den v. Gaſkin, 657 


22, To make ſuch introductory words 


(No. 21.) operate as an enlargement of 
a deviſe of lands, without words of A- 
mitation added, they muſt be coannefcd 
with ſuch deviſe. Vid. 660 


23. The court will make great uſe of the 


introduction of a will, in favour of 
the clear intention of the teſtator, an 


in favour of creditors, to make a ren 


eſtate liable to debts, hid. T1bid. 


24. 1, give to cne- © in fee- ſimple, or 


« all my eftate,” are taxtamourt to 
words of /imjraticn, 11;d. 16id. 


25- One deviſes his lands to his brother 


ior life, remainder to truſtees to pre- 
ſerve contingent remainders, remain- 
der to the firſt and other ſons of his 
brother in tail male ſucceſſively, ra- 
mainder to his brother's daughters in 
tail; remainder to Ii: four /ifters ard « 
tyece for thejr lives, ſhare and ſpare a- 
like as tenants in common, and not a- 
joint-tenants, remainder to their fors 
ſucceſſively in tail, remainder to their 
daughters in tail; rever/ſon to his oor 
right heirs, Then he deviſes to ano- 
ther filter only a {mall annuity,—The 
feur filters and the nece take feoera! Si- 
tates for hc, with jewveral remaind:s 

; Is 
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to their ſons and daughters: And there 
are no croſs-remainders, Pery v. White, 
Page 777 
26. One deviſes to his two brothers and 
his ſiſter, and the beirs of their badies, 
as terants in common, and not as joint- 
tenants, and for want of ſuch iſſue, to 
his own right heirs: And then gives 
all the reit and refidue of his goods 
and chattels, as well real as perſonal, 
equally between his ſaid brothers and 
ſiſter, ſhare and ſhare alike, The de- 
viſees take croſs-remainders: Phipard 
v. Mansfield. 797 
25. By a deviſe, of all that the teſtator's 
mannor of C. c. and alſo all that his 
capital meſſuage, and a/ and every 
his lands, tenements and hereditaments 
whatſoever, ſituate and being in or near 
P. P. or ELSEWHERE in the county of 
Glouceſier, to his executors, upon tr 
to ſe// and divide the money equally a- 
mongſt his younger children; a remote 
reverſion in fee, in another eſtate in ihe 
county of Glouceſter, to which the teſ- 
tator was entitled, after three eſtates 
tail, was held to paſs to the truſtees, 
Athyns v. Athyns, | 808 
28. A teſtatrix deviſed a meſſuage and 
lands to her eldeſt daughter A. and 
the beirs of ber body for ever, and for 
want of ſuch iſſue to her 2d, 3d, and 
4th daughters ſueceſſively in tail, charg- 
ed and chargeable nevertheleſs with 
180. to be levied cut of the firſt an- 
nua profits, and to be divided equally 
amongſt the three younger daughters : 
And that the executors ſhould fand ſeiſ- 


ed of the ſaid meſſuage and lands, | 


from the deceaſe of the teſtatrix, for 
fo long time as they or their aſſigns ſhould 
have raiſed the ſaid ſum, or ſo long as 
until the ſame ſhould be diſcharged by 
the ſaid A. or ber heirs : And from and 
immediately after the rai/izg, &c, or 

. ether payment of the ſaid ſum, by A. 
er ber heirs, then that A. and her hcirs 
ſhould enjoy the ſaid meſſuage, &c, 
fer ever; only allowing the three youn- 
ger daughters and a couſin, the uſe of 
fome rooms, till they were married, 
Held, that A. took only an eſtate 
tail. Hanſon v. Fyldes, 833 

Fide RzMAIN DE a, No. 1,2, 3. TE· 
NAXT in Common. NO, 2. 


| 


DISCHARGE, 
Vide ARREST, No. 2, 4. 
DISCONTINUANCE. 


1 Cannot be worked by a ſecret feoff- 
ment by tenant in tail under a naked 
poſſeſſion. Doe v. Herde. Page 702 


DIS FRANCHISEMENT. 
Vide Cox roRATIeN. No, 7, 8, 9. 
| DISSEISIN:- 


1. Poſſeſſion under a judgment in eject- 
ment, can never amount to a diſſeiſin 
of the freebold. Dae v. Horde. 701 

2. But ſuch poſſeſſion (No. 1) enures, 
according to the right of the party 
recovering, whether it be a right of 

freehold in poſſeſſion, in tail, or in 

fee, Toid, | Ibid. 

3. A ſecret feoffment- under a raked poſſeſ- 
ſion by tenant in tail in remainder to 
the mere intent to make a tenant to 
the præcipe, cannot ⁊vorꝭ a diſſeiſin to 
the advantage of the feofior, Teid. 
702 

4. But the true owner may ele} to mate 
it a diſſeiſin. Jbid. Ibid. 


DISTRESS. 


1- Cannot be made for the toll of goods 
fraudulently ſold out of a market to a- 
void the roll. But the party injured 
muſt bring a Jpecial action on the caſe. 
Blatey v. Dinſdale. 661 


4 . 
ECCLESIASTICAL COURT. 
Y 1D z PrxoOntBITION. 


EJECTMENT, 


1. A man ſhall not defend himſelf in it, 
by an eſtate which makes part of the 
title of the leffor of the plaintiff, Har? 
v. Krotr. : | 49 
2. If the leſſor of the plaintiff be an #:- 
fant, and the guardian undertake for 
crſte, it is ſufficient. Anonymous. 128 

N 3. The. 
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3. The leſſor of the plaintiff in eject- 
ment, ſhall not be permitted to de- 
feat a ſolemn deed under bis own Band, 
covenanting that the defendant ſhall 
enjoy the premiſes, and for further aſ- 
ſurance, Coadtitle v. Bailey, Page 597 

Vide NoTicx, No. 4. Txus r, No. 2. 


ELECTION, ELECTOR, ELECTED. 


1. Where money is given to be laid ovt 
in land, or government ſecurity, a common 
perſon has his ele&ion ; but a charity has 
not ; becauſe one alternative is unlaw- 
ful. Foone v. Blount. 4.67 

Vide Coxy0RATION, No. 10, 11, 12, 
13, 14, 15, 16, 17. EviDpence, No, 


7. 
EM BAR GO. 


Vide IN s uA ANCE, 


EQUITY. --> 


Conſiders that which is to be done, as if | 


it was done, &c, Foone v. Blount, 467 
Vide PowW ERS, No. 4. 


ERROR, 


1. On a writ of error from the Ning: 


Bench, in Ireland, only a tranſcript of 
the record is ſent over to the B. R, in 
England; and if the judgment be af- 
firmed, ſuch tranſcript is ſent back 
by writ of mittimus to the King's Bench 
in Tre/and, and that court muſt iſſue 
the ſubſequent proceſs. Vicars v. 
Hayden. 843 
2. So in a writ of error from the B. R. 
in England to the Houſe of Lords, only 
a tranſcript of the record is ſent up; 


and when remitted, the King's Bench 


awards execution. id. 1bid. 
3. Bu: on a writ of error from the C. B, 
though a tranſcript only is removed 


into the King's Bench, the latter may | 


award execution, id. Lid. 
: ESCAPE. 
Vide EVI Ne, No. 3. 
ESTATE for 4% in tail, or in fee. 
Tide Dzv1sx. 


EVICTION, 


Vide Rx NT, No. 1, 2. 
EVIDENCE. 


1. In an action upon a wager whether a 
decree of the court of Chancery would 
be reverſed on appeal to the Houſe of 
Lords, a copy of the reverſal is ſuffici- 
ent evidence, vithout producing the 
minute boot itſelf ; and ſuch copy need 
not be on lamps z neither is it neceſſary, 
on the trial of ſuch an aRion, to ſhew 
the previous proceedings : Proof of 
the decree, and of its being reverſed, 
is ſufficient. Jones v. Randall. Page 17 
2. Parol evidence muſt be let in to ex- 
plain the intent of the teſtator in can- 
celling a will. Burtenſbatu v. Gabert. 


3 

3. In debt for an eſcape againſt the the 
riff, the indorſement of non oft inven- 
tus upon the ca. ſa. is ſufficient evi- 

| - dence of its having been delivered to 
him. Blatch v. Archer. 63 
4. A legal arreſt muſt be proved in ſuch 
action (No. 3.) Did. Thid. 
5. The bailiff's name endorfed on the 
writ is ſufficient evidence, that he 
was authoriſed by the ſheriff to arreſt, 
without proving the warrant, Lid. 
66 


from) given in evidence on an in- 
dictment for aſſaulting a fellow com- 
moner of Queen's College, Cambridge, 
by turning him -out of the garden, 
is concluſtve for the defendant ; and 
conſequently, evidence on the part 
of the proſecutor, to prove the irre- 
gularity of ſuch ſentence, is inad- 
miſſible. Rex v. Grundon, = 
7. Evidence of an order of rftoratior 
of a burgeſs, together with proof of 
his having acted as ſuch, is ſufficiert 
to ſhew that he is a burgeſs de faFo, 
without proving that he was a&ually 
admitted. Symmers verſus Regem, $02 
S. An order of reſtoration of a voter ille- 
gally disfranchiſed, relates to the ori- 
ginal right, and may be given in 
evi'ence to ſhew that his vote at an 
election ought to have been received 
though ſach election were had, prior 
to the date of the orders Ibid, 503 
Re 9 General 


6. A ſentence of expulſion (unappealed . 
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9. Ceneral declarations of a parent are | 


10. So, the anſwer of one of the parents 


good evidence after his or her death, 
to prove that a child was non N before 
marriage; but not to prove that a 
child, borw in WEDLOCK, is @ baſtard, 
Goodright v. Moſs Page 591 


to a bill in Chancery, is admiſſible to 
prove ſuch birth: For it is not like 
offering a depoſition or an anſwer in | 
evidence, againft a perſon not a par- 
zy to the original ſuit: But it is 
offered only as evidence under her 
hand of her having made ſuch a de- 
claration, Lid. 594 
11. So, parents may be admitted to 
prove the fa# of the marriage on a 
queſtion upon the legitimacy of the 
child. Ibid. $93 
12. But not to prove zon-acceſs. Bid. 594 
13. Tradition, is evidence in queſtions of 
pedigree, Ibid bid. 
14. So are circumſtances that ſhew illegiti- | 
macy, tid. bid, 
15. So are an entry in a family Bible, 
an inſcription on a tombſtone, or a 
pedigree hung up in the family man- 
ſion. Did. Ibid. 
16 How far pofleſſion of twenty years | 
is evidence of a fee, and when it may 
be preſumed, Denn, ex dim. 'Tarzwell, 
v. Barnard. 595 
17 Indecency of evidence is no objection 
to its being received, where it is ne- 
ceſſary to the decifion of any civil or 
criminal right. Da Caſta v. Jenes. 734 
18. Secus, if it ariſe upon a weluntary | 
wager between two indifferent perſons: 
as, upon a wager concerning the 
ſex of a third perſon, Jtid. 736 
19. In a queſtion upon the cy/fom of 
tithing in the pariſh of .4, evidence | 
that ſuch a cuſtom exiſts in the ad- 
Jacent pariſhes, is not admiſſible, Secus, 
if the cuſtom be laid as the general 
cuſtem of the 2vhole county, Furneaux v. 
Hutchins, | 807 


EXCEPTIONS, 
Ade Britt of ExceyTioNns, 


EXCHANGE. 
Vide BII I of ExcHaNGE. 
eis. 


The bounty allowed on the exporta- 
tion of ſtrong beer by ſtat. 1 C. 3. 
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"0 7: 8; 6. (which refers to ſtat. x 
N. & M. c. 12) muſt be governed by 
the price of barley at the port where 
exported, and not by the average price 
throughout the Kingdom, Whitbread v. 
Brookſhank, _ Page 66, 9 
Vide Action, No, 1. Boux rr, No. 
1, 2. 


EXECUTION, 


Vide Bait, No. 2. ERROR, No. 1, 2, 
3. War AAN T of ATTORNEY, No. 
2. 


EXECUTOR. 


r. On a ferſonal demand againſt an exe- 
cutor, there can be no judgement de 
Bonis teftatoris. Hatutes & ur. v. Saun- 
ders. 289 

2. Having aſſets is a ſufficient conſider- 
ation for a promiſe by him to pay a 
legacy. Ibid. | 290 

3. Declaration, that G. R. by will be- 
queathed a legacy to the plaintiff, and made 
the defendant executrix z that ſhe proved 
the will, and bad aſſets ſufficient to pay 
all debts and legacies, and by reaſon 
theres f became liable to pay the legacy, 
and being ſo liable, promiſed, &c.“ is a 
declaration againſt the defendant in 
her own right z and thereſore the 
plaintiff cannot take judgment de 
benis teftatoris, Ib. | „ 290 

4. But, if aſſets be proved (or admitted) 
and an aſſent of the executor to the 
legacy, judgement may be given, on 
ſuch a declaration, de bonis propriis 3 
becauſe, having aſſets is a ſufficient 
conſideration, Haves et ux Saunders. 

; . 293 

g. Quere, Whether, without ſuch afſent, 
(No. 4.) he could be compelled by an 
action at lagu to pay it, id 292 

6. What actions ſurvive againſt an exe- 

cutor. Hambry v. Trott. 375 

7. Diſtinction, as to actions which ſur- 
rive, againſt an executor or die with 

' the perſon, on account of the cauſe of 
aflion, and which ſurvive, Cc. or 
die, Ic. on account oi the form of ation. 

Ibid Lid 

8. Where the cayſe of action is money 
due; or a contract to be performed ; 
gain or acquiſition by the labour or 
property of another; or a promiſe by 


the teſtator exprefied or implied, the 
action 


} 


A TABLE or THz PRINCIPAL MATTERS; 


FEOFFMENT. 


action ſurvives againſt the executor. 
Secus, if it be a tort or ariſe ex delifto, 
ſuppoſed to be by force and againſt 
the peace, or where the plea to the 
action muſt be, that the ?e/ator was 


not guilty: Thid. Lid 
Vide Ac Tiox, No. 7. Assuur err, 
No. 4, 5 


EXEMPTION. 


Vide IMPRESSING SEAMEN. 


— 


F. 
FACTOR. 


FACTOR who is ſurety (in a 

bond) for his principal, has a 

lien on the price of the goods ſold by 
him for his principal to the amount 
of the ſum he is bound for. Drink- 
Tuater v. Goodævin. 251 
2. It is a general rule, that where a fac- 
tor who is authorized to ſell goods in 
his own name, makes the buyer deb- 
tor to himſelf ; though he is not an- 
ſwerable to his principal for the debt, 
if the money be not paid, yet he has 
A right to receive it, if it is; and his 
receipt is a diſcharge to the buyer, 
Thige + 255-6 
3: He Ay compel ſuch payment (No, 
2.) by an action: and it would be 
no defence in ſuch action for the 


buyer to ſay, that the principal was | 


indebted to him in more than that a- 
mount. id. Lid. 
Vide IN DbRMN1T v. END 


FALSE IMPRISQN MENT. 
n 
F, X 28. 


1. If an offendet convicted in B. R. re- 
ceive ſentence to be ſet on the pillory | 
in a different county, the proſecutor 
is not bound to pay the tipſtaff any 
ſees, or even the neceſſary expences 
of carrying the off: nder thither. Rex 
v. ae 726 


FEME COVERT. 


Vide Bazox and Fang, : 


* 


| o 


1. The nature and operation of feoff- 
ments of old, attended with livery 


and actual tranfmutation of the poſ- 


ſeſſion from one man to another: 
Doe v. Horde, Page 702 to 704 
2. The nature and operation of a ſecret 
feoffment, with livery in form only, 
to the mere intent to make a tenant to the 
præcipe, by one who has not a right 
to ſuffer a recovery. Bid. id. 


3. No tranſmutation of the poſſeſſion | 


paſſes to the feefſze by it. But he is 
a mere inſtrument of form, id. Ibid. 
4. It conveys no eſtate, nor will courts 


of law carry it into execation, to the 


owner, 


prejudice 
Bid. 


of the rightful 
FICTION. 


1. A fiction of law ſhall never be con- 


tradicted ſo as to defeat the end for 
which it was invented; but for every 


other purpoſe it may be contradicted 
Moſtyn v. Fabrigas. 177 


Vide Wai rs, No. 1. 
„ 
1. In proving it, you muſt ſhew that the 


conuſor was in poſſeſſion, or had re- 
. ceived rent. Doe v. Williams. 622 


FOREIGN LAWS, 


i. Muſt be proved as facts if a queſtion 
ariſes on their exiſtence, Meyn v. 
Fabrigas, 174 
FORFEITURE: 

Vide Acczrraxer of RexT. Co- 

VENANT, No, 7, PENALTY. 


FRAUD. 


1. The ſtatutes 13 Blix. c. 5. and 27 


Eliz. c. 4. cannot receive too liberal 
a conſtruction, or be too much ex- 
tended in ſuppreſſion of fraud. Ca- 
dogan v. Kennett, 234. 
2. But ſuch a conſtruction is not to be 
made in ſupport. of creditors, as will 
make third perſons ſufferers, Ibid. 
Bid. 

f a tranſaction be not bend . its 


3. 
K K being 


7 
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being for a valuable confideration, will 
not alone take it out of the ſtatute; 
nor even in ſome caſes a change of 
poſſeſſton. 1bid. | Ihid, 
4. Thus, the purchaſe of a debtor's 
goods, knowing of a ſequeſtration by 
Chancery, or of a judgment and exe- 
ctition, though made for à valuable 
confideration; is void, Tbid. 
| Jin. 

g. Poſſeſſidn of goods is evidence of fraud. 
Secus of a leaſc. Ibid, Ibid. 
6. The ſtatute 27 Flix. c. 4. does not 
go to voluntary conveyanc es, merely 
as being voluntary, but to ſach as are 
fraudulent, (See Ne. 8.) Lid. 

| ; Ibid, 
7. The circumſtance of a man's being 
indebted at the time of a voluntary 


conveyance, is an argument of fraud. 
The queſtion, therefore, is, Whether 


it was done bond fide, or to N cradi- 
rers. 3 
To make a voluntary ſettlement void 
againſt a ſubſequent purchafer, within 
the ſtature 27 Eliz, c. 4. it muſt be 
covinous and fraudulent, not woluntary 
only. Doe v. Routledge. 
9. A pucchaſer, to entitle himſelf to the 
protection of the ſtatute 27 Eliz. c. 
4. againſt a fraudulent ſettlement,” and 
to ſe it aſide, muſt be a purchaſer 
bona fide, or for good conſideration, as 
marriage. Ibid. Bil. 
10. But he need not be a purchaſer for 
money, Ibid. Jia. 
Fide Ast uvurs lr, N 
MENT, No. 3. 


FREE-BENCH, 


S. 


Vide Cor vuor p, No, 1, 2. 


—— 


G. 
GAME. 


4 IDE DzctanxaTion, No.s. 


GAMES, 
3, Playing at bowls, out of Chrifima 


ſubjects every labourer-to a penalty of 
205. by ſtat. 33 Hen. 8. c. 9. ſect. 
163 but does not make ſuch offender 


7 


705, 708, | 


o. 2, 3. SETTLB- | 


1 


p 
F, 


; ſon, under ſtat. 27 Gen, 2. c. 5. Rex v. 
Clarke, Page 36 


GAMING, 


A foot-race is a game within the ſtat. 
9 Anne, c. 14, therefore any wager 
upon it, is void; and one perfon 
running alone (againſt time) is. a 


foot-race, within the ſtatute, Proto 

v. Berkeley, 281 
Vide WAAGE. — id. Ast unrt tr, 

No. 13, 14. 

5 GRANT, 


Vide PxxzSUuMP TION, No, 1, 2, Lint- 
TATION, No, 2. | | 


"0 


H. bo 
HABEAS CORPUS. 


1. N information, gu, tam, on ſtat. 
8. G. T. c. 7. for a fraud in 
weighing and packing butter, exhiBi- 
ved (by virtue of the ſaid ſtatute) in 
the ſheriff's court at York, may be 
removed into B. R. by bab. corp, cum 
cauſd. Hartley qui tam v. Hooker, 

| : #3 

2 A writ of habeas corpus, if not a nel 

dy a judge, need not be obeyed. 

Rex v. Roddam. 672 

3. A Writ of habeas corpus ad teftifican- 
dum, to bring up a failor on board a 
ſhip, who is not detained there as a 

Priſoner, ought net to be granted, witb- 
out an affidavit, that he has been 
ſerved with a ſubpœna, and is willing 
to attend, Ibid. 3 


„ 


1. An heir at law cannot be diſinherited 
by the plaineſt intention apparent on 
the face of the will, unleſs the eſtate 
is compleatly. diſpoſed of to ſome- 
body ele. Denn v. Gaſtin. 661 
Fide DxvrTsx. ham 


7. Muſt, in a preſentment. be alleged to 
lie in the pariſh; otherwiſe, the par- 

iſh is not bound to repair, Rex v. 
111 


— 


puniſhable as an idle and diſorderly per- | 


\ 


Inhabitants of Hertford, © 


a. The 


Ly 


BUN-DR ED. Vide Conerance. 
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2. The power of two juſtices under| 
ſtat, 13 G. 3. c. 78. ſ. 16. to order 
any highway to be widened, extends! 
to roads repairable ratione tenure ; 
and upon diſobedience to ſuch order, 
the 2 may either be proceeded 
againſt ſummarily under the ſtatute, 
or by indictment. Rex. v. Baline. 

Page 64% 


I. 
IDENTITY. 


I money or notes, if it can be 

traced, will entitle the true 

owner to maintain aſſumpſit againſt 

a third perſon, into whoſe hands they 

have come mala fide, Clarke v. Shee, 

et al. 3 
Vide AcTioN, No. 4, 


JEOFAILS. 


The ſtatutes of jeofails extend to penal 
actions, though not to criminal pro- 
ſecutions. Archeſon v. Everitt. 392 


IMPLICATION. 


1. Where lands are deviſed without 
words of limitation, and the lands are 
charged with a groſs ſum, the deviſee 
by implication ef law takes a fee; 
becauſe the manife intent of the 
teſtator being deciſive, and no techni- 
cal form of words neceſſary to expreſs 
it, tle certainty that the teſtator 
muſt mean a bounty to his deviſee 
is ſufficient to ſupply the want of a 
formal limitation, Doe v. 2 

2. But where an expreſs eſtate for life, 
or an expreſs eſtate tail, is given in 
terms, no fuch implication can ariſe 
from ſuch charge only. bid. bid. 


INDEMNITY. 


I, It is not in the power of any man, 
by his election, to vary the rights of 
two other contending parties, And 
therefore, if after giving notice to ſuch 
perſon to hold his hand, and offer- 


ing him an indemnity, he takes upon 


7 


himſelf to decide the right, he ren - 
ders himſelf anſwe able to the true 
owner. Drinkwater v. Goodzwin. Pagea 55 
2. For this reaſon, though a purchaſer 
of goods from, a factor, has a right 
to pay him the money and be diſchar« 
Sed; yet, if the principal and factor 
have a diſpute, the buyer, with nos 
tice of ſuch diſpute, and an indem- 
nity offered him, bas no right to pre- 
Judice the title of the principal. Jbid. 
Lid. 


INDICTMENT. 


. Knowingly expoſing to ale and felling 


wrought gold under the ſterling alloy, 
as, and for, gold of the true ſtan- 
dard weight, is net inditable in 2 
private perſon : the ſtatutes relate 
enly to gelſmitbs.— And it is not a 
common law offence, being only a 


private cheat. Rex v. Beawer. 
323 
2. An inditment conſiſted of two 


counts; one for a riet, the other for 

an aſſault; and the jury indorſed ig- 

noramus on the firſt, and Silla vera 

on the ſecond: And it was held good, 

Rex. v. Fieldbouſe. 325 
Vide VasIAaXcx, No. 2, 3. 


INDORSEE. 


Vide Bit. of Exchange, No, 1. In- 
$0LVENT Debtor, No. 1, Lizn, 
No 1. Kh 4 1 


INFANT. 


Cannot be elected a burgeſs of Port- 
ſmouth, though not ſworn in till of 
age, Rex v. Carter. 226 


Vide EJ®cTMENT, No, 2, 
INFERIOR Cart. 


1. Juſtification (to an action of aſſault 
and falſe impriſonment) by proceſs 
out of an inferior court, ſlated, 
* that the plaintiff below levied his 
plaint in a plea of . on _ 
caſe, for à cauſe of action ariſong within 
. e as court —And held 
good, without ſetting forth the cauſe of 
action, or that the defendant became 
K KK 2 indebted 


| 
: 
| 
] 


mers v. Regem. 489 


2. So may the obligor of a bond condi- 
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indebted within the juriſdiction. Roqw- 
land v. Veale. | 


proceedings, nor odd they be ſet 
out with a zaliter proceſſum : but theſe 
objections have of late years been o- 
ver-ruled, Tbid. Ig 
3. If the cavſe of action does not a- 
"rife within the juriſdiction, the defen- 
dant . muſt - avail himſelf of it by 
plea in the court below ; or, if not 
alledged in the plaint to be within 
the juriſdiction, he muſt bring error 
or falſe judgment, idé. 20 
4. Where the capias (from the court 
below) is under proceſs of exccution, 
it needs not be ſhewn in the juſtifica- 
on, that the precept was returned; other- 
wiſe, when it is under meſne proceſs. 
Ibid. Ibid. 
5. The court was held from three weeks 
to three weeks ; and the writ was, to 
have the body at the next court general- 
ly It is good, and a day certal:i need 
not be ſhewn, ibid. 21 


INFORMATION. 


3. One information may, by leave of the 
court, be exhibited under the Triſh ſta- 
tute 19 Ceo, 2. c. 2. ſef. 4. againſt 
different perſons, and againſt the ſame 
perſons, for uſurping different fran- 
chiſes ; and there is no neceflity to 
Pate ſuch leave upon the record, Sym- 


Vide AxxxsT of Judgment, No 1, 2. 
LI ZET, No. 1, 2, 3, 4. QuaAnTER 
Srssioxs, No. 1. PEN ALT, No. 1, 6. 


INFORM ER. 


Vid Cos rs, No. 1, 5, 6, 7, 
INSOLVEN T Deer. 


2, An indorſee of a promiſſory note, | 


© Rayable three months after date, may 
be diſcharged under an infolvent act 
which takes place before the three 
months are expired, Workman v. 
Leake. 4 + . 22 


' tioned for payment of money at a 
future day, though the act took place 
before the day limited by the condition 


Page 18 
2. Formerly, nothing was preſumed f 
in favour of rhe L of their 


for payment. Pager v. Wheat (in a 
pA 23 


3. Under the ſtat. 16 Geo, 3. c. 38. a 
debtor ſhall not be diſcharged of any 
debt contracted after the 22d of Ja- 
nuary, 1776, though it was contracted 
tefore the defendant's diſcharge. Ernf# 
v. Sciaccalugs. ' Page 527 


INSPECTION. 


1, Perſons empowered by ſtat. 3 E. 3. 
c. 15. to inſpect the entries of free - 
men, have a right to inſpect ALL 
books, papers, Sc. in which the ad- 
miſſions of freemen are entered. 
Schula bam v. Bunniſs. 192 


INSURANCE. 


1. If a ſhip inſured at and from Jamai- 
ce, warranted to have failed on or 
before a certain day (with return of 
part of the premium, in cafe of con- 
voy) ſail on or before the day from 
her port of lading, with all her cargo, 
&c, on board, to the uſual place of 
rendez vous at another part of the 
iſland, for the ſake of joining convoy 
there ready, it is a compliance with 
the warranty, though ſhe be after- 
wards detained there by an embargo 
beyond the day.— And though ſuch 
place of rendezvous be out of the 

direct courſe of the voyage, it is 2. 
deviation, Bond v. Nutt. 601 

2. Upon a policy at and from ſuch a 
port to any other port or place what- 
ſoever for twelve montlis, at 9. J. per 
cent. Warrant ed free from capture, the 
ritk is entire; and therefore, if once be- 
gun, there ſhall be no return of premi- 
um. Tyrie v. Fletcher. , 666 

3. There are two general rules. 1. That 
wherever the riſk has ner begun, to 
whatſoever cauſe ĩt may be owing, the 
premium fall be returned. Ibid. 668 


4. Secondly, That wherever the riſk has 


ence begun, though it ceaſe immediate- | 
ly after, there ſhall-be =o apportionment 
or return of premium Lid. 
5. In a policy, upon a /ife for twelve 
months, with an exception of ſuicide, 
the riſk is entire, and if the party put 
an end to his exiſtence the next inſtant, 

there ſhall be zo apportionment or re- 

turn of premium. id. 669 
6. Quere if in a policy upon a ſhip at 

and from ſuch a port, warranted to de- 

f * part 


part on a day certain, the riſk and 
contract are not diviſible ; wiz, one riſk 
during the ſhip's ſtay in port, and 
another after her departure on the day. 
Page 670 


to Halifax, warranted to depart with 
convoy from Portſmouth, the contract 
and riſk are diviſible; via. from Lone, 
Aon to Portſmouth is one contingency ; 
from Portſmoueh to Halifax with con- 
voy, is another: Therefore, where 
the ſhip departed from Portſmouth 


without convoy, by which means the | 


ſecond riſk did not begin, it was held 

there ſhould be a return of premium, 
66 

3. If a ſhip, warranted to ſail on or bo 

fore à particular day, be prevented 

from failing by an embargo, the war- 

ranty is not complied with, Here 


v. Whitmore. 784 


9. A warranty inſerted in a policy cf 
Inſurance muſt be literally and Arictly 
complied. with, Pawſon v. Watſon. 

8 

20. A repreſentaticn to the W 
need only be ſubſtantially performed. 
Thid. Ibid. 

11, But if falſe in a material point, it 
will awcid the palicy.— And in that 
caſe, a mi ſrepreſentation to the firſt 
underwriter, will affect the policy 


with reſpect to all the ſubſequent un- | 


derwriters. dbid, 786-8-9 
12. Diſtinction exemplified, -In a life 
policy, if a man warrants another to 
be in goed health, knowing he is % 
that will not avoid the policy, be- 
_ he takes the riſt upon * 
id 
13. But if there is no warranty, — 
he ſays © the man is in good health, 
knowing him to be i, or knowing no- 
thing about his ſtate of health, it is a 
falſehood, that will avoid the policy. 


Ibid. 738|' 


I 4, Secus, if not knowing whether the 
party is welL or ill, he ſays, © he be- 
lieves he is in good health,” bid. 

Ilia. 


Vide Waces, No, 3, 9. 
JOINDER in A&iom, 


1. An action on ſtat, 3 Geo. 4» c. 15. for 
refuſing inſpection of corporation 


hooks will lic againſt the bailiffs, Ic. 


Upon a | policy at and from London | 
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; 


of a borough jointly, if more than 
one; thougi the words of the ſtatute 
are in the ſingular number, &c. Schuld- 


ham v. Bunniſs, Page 192 
JOINTENANTS, 
Vide TxxanTs in common. 
JOURNALS. 
I, Copies of the proceedings of parlia- 
ment entered upon the journals are 


cui ſence, and need not be famped, 
Jones v. Randall, 17 


JOURNEYMAN. 


1. Treſpaſs lies by a maſter for ſeducing 
his journeyman from his work, as 


for any other ſervant, Hart v, Al- 
bridge. 54 
2. So, if he be 3 only by the 
piece. Did. 55 


JUDGMEN T. 


t. In debt for a penalty, for non- per- 
formance of covenants, judgment on 
demurrer may be entered up for the 
penalty, in like manner as before the 
ſtat, 8 & g Vill. 3. c. 11. but then 
it can ſtand only as eg ty for the 
damages ſuftained. Goodwin v. 2 


357 
2. So in caſes where the court of Chan- 
cery orders a judgment to be given as 
a ſecurity. Vid. 359 
3. If upon an information filed by the 
Attorney General againſt ſeveral de- 
fendants for a ſeveral offence, all the 
defendants be found guilty, a motion 
in arreſt of judgment by a// is proper. 
Rex v. Clarke. 611, 12 
4. Secus, where ſuch information (No, 3) 
charges a joint offence, becauſe the 
Attorney General may enter a noli 
Proſegui againſt one or more. Rex v. 
Clarke. 611-12 
Vide FR AU D, No. 4, Jurors and Jux v, 
No. 2. 


JURISDICTION. 


1. If treſpaſs and falſe impriſonment be 
brought azainft a governor appointed 
by letters patent under the crown, 
for wrongfully impriſoning the * 

tl 


tiff during the term of ſuch defendant's 
aQing as governor, the King's courts 
in England can alone have JuriſdiQjon : 
Becauſe ſuch governor is in the nature 
of a viceroy; and therefore /co/ly, 
during bis government, no civil or cri- 
minal action will lie againſt him. 
Moftyn v. Fabrigas. Pages r72-3 
2. Such offence alſo (No, 1.) is a ſpe- 
cies of abuſe of the authority delegat- 
ed to him by the letters patent: And 
therefore, cognizable only in the 
King s courts : For no queſtion con- 
cerninyg the ſeignory can be tried within 
the ſeignory itſelf. Thid. 3 
3. K juriſdiction be given by ſtatute to 
a ſuperior court of commer law to try 


© 2 new offence created by ſtatute, the|_ 


receedings may be removed into B. 
K. by habeas corpus, certiorari, or writ 
of error, unleſs expreſsly taken away. 
—Secus, if the ſtatute preſcribes a 
ſpecial juriſdiction, not known to the 
common law. Hartley qui tam v. Hooker, 

Vide ABATEMENT, No. I, 3. Ek Rox. 
No. 1, 2, 3. 


JURORS and JURY, 


1. Judgment upon a writ of enquiry fet 
aſide, becauſe the jury were returned 
by the attorney for the plaintiff, Bay- 
lis v. Lucas. 1121 


2. With regard to the ſtriking out- the | 


twenty your from a ſpecial } jury, vide 
Rex v. Hart 412 


JUSTICE PEACE. 


Vide Qn ER -SESSIONs, No. 1. Pax - 


DON, No. 3. RaTz, No. 1,8, 


JUSTIFICATION. 


& There "may be cafes in which a go- 
vernor of a garriſon may have a juſti- 


fication, in time of war, which he 


would not have in time of you. 
Moftyn v. Fabrigas. SS 173 
Whatever is a juſtification in the 
place where the thing is done, ought 
to be a juſtification where the cauſe 
is tried. id. 973 
Vide AcTiox, No. InrzRIOR 

Cons, No. 1, 4. 


2 


- N 


W 
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K. 


K 1 h 0. 
HE King may grant the duties 
of a port to a ſubject, in conſi- 


deration of repairing the port. The 
mayor of Hull v. Horner. Page 108 


2. The King in council can no other- 
wiſe puniſh any of the governors of 
his foreign poſſeſſions, than by re- 
moving them, and taking away any 
commiſſions whi ich they may hold, 
during his pleafure. Meyn v. Fabri- 


£295 175. 
3- The King has a right to a legiſlative 
authority over a conquered country, 
till he has done ſome act that amounts 
to a waver of it. Calvins caſe, 7 
Rep. 17. .b, cited in Campbell v. Hall. 

213 
4. Nuere, if the crown may not by its 
prerogative grant an exemption from 

being impreſſed. Rex v. Tubbs, 520-1 


= 


: 
L AND L OR D. 

2 RENT, No, 3. 
N 


1. By the general rule and courſe of the 
King's Bench, the bill is the commence- 
ment of the fie And the /atitat, ex- 
cept where it is replied to the ſtature 
of limitations, or to avoid a tender, or 
where it is given in evidence to ſup- 
port a penal action in point of time, is 
conſidered but as Proceſs. Fofter v. 
Bonner, 454 
2. Therefore the time of ſuing it out, 
; except in the cafes aboye mentioned, 
is immaterial. bid. Ibid. 
3. It may bear teſte before the cauſe of 
action. And if a treſpaſs or injury be 
999; before the bill -filed, it is ſuf- 
cient. bil. 455 

4. But in the excepted caſes above 
Rated (No. 1.) the time of ſuing out 

4 latitat is material. Bid. 456 
5. As where upon an action brought 
upon the ſtat, 8 Geo. 1. c. 19, (which 
directs all profecutions upon it to be 
brought before the end of the next term 
after the offence committed) it was 

2 maniſeſt 


LY 
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manifeſt upon the face of the decla- 
ration that it was out of time, the | 
memorandum being of Trinity term, 
and the declaration ſtating that the de- 
. fendant, after the frf day of Hilary 
term and before the exhibiting the| 2, 
plaintiff's bill, viz. on the 27th of 
January, kept a lurcher: Vet upon 
proof at the trial, that the latitat was 
ſued out within time, it was holden 
ſufficient, Jbid. w_ 
5. In all ſuch caſes, the defendant is 
entitled, as well as the plaintiff, to 
 ſhew the true time of the /atirar iiſuing. 


Jbid. T6id, 
* * 4 8 


1. If paid againſt a remainder- man, 
cannot be ſet up by his acceptance of 
rent; and if only woidable, yet, accept - 
ance of rent is not of itſelf a confir- 
mation, Fenkins v. Church, 482 
a, Of 2000 years, no man has it as a 
leaſe ; but as a term to attend the in- 
heritance. Denn v. Barnard, 595 


LEGACY. 


1. Quere, How far a court of common 
law has concurrent juriſdiction with 
the eccleſiaſtical court and courts of 
Equity in matters of legacy. Athins 


contained in the libel, and a ſuffici- 
ent averment that it was written of 
and concerning the King's govern- 
ment and the employment of his 
troops, Rex v. Horne, Page 672 
The gift of every charge of every /i- 
bel, conſifts in the perſon or matter, of 
and concerning whom, or evbich, the 
words are averred to be ſaid or ⁊uritten. 
id. 

All circumſtances neceſſary to con- 
ſtitute the crime, muſt be ſet out. 
Vid. 683 


4. Where the writing is ſo clear as to 


amount of itſelf to a libel, all foreign 
circumſtances introduced upon the re- 
cord are unneceſſary, [bid. Lid. 


5. Where the libel does not in itſelf con- 


tain the crime without extrinſic aid, 
ſuch-extrinſic matter muſt be put up- 
on the record by averments: If new 
matter, by way of introduction; if 
matter of exp/anatizn only, by way of 
innuendo, Ibid. 684 


6. This doctrine illuſtrated at large, 


682 to 689 
LICENC E. 


1. A rector gives a certificate appoint- 


ing A. B. his curate, promiſing to 
pay him a ſalary, Sc. The biſhop 
ordains him upon this title: This is a 
licence within the meaning of the 
canon law, Martyn v, Hind, 443 


v. Hill, | 287 
2, At leaſt it is ſo, as between the rec- 


ide ASSUMP8IT, No. 4, 5. Ab: 
No. 2, 3, 4. 


LETTERS Patent, 


„ Queſtions concerning the effect or 
3 of them, can only be tried in, 
the King's courts. Meſyn v. Fabri- 
gas. 173 

Vide Jun 161 r,, No. 1. 2. | 


LETTERS, 


Vide PosT-Orp1cz. 


LIBE I. 


1. Upon an information for writing and 
publiſhing a libel of and concerning the 
King's government and the employment of 
his troops (ſetting forth the libel verba- 
tim) the words of and concerning are 
a ſufficient introduction of the matter 


tor and curate, Did. Thid, 


Vide CEA TIFICATE, No. 2, CunATE, 


No. 2. 
LIE N. 


1. The indorſee of a bill of at 


who has received a certificate or navy 
bill as his ſecurity (though aſſigned to 
the drawee) for payment of the bill 
of exchange, has a lien on ſuch cer- 
tificate in the hands of the drawee, to 
whom he (the indorſee) had ſent ir, 
Pierſon v. Dunlop. 


521 
2, Whoever ſupplies a ſhip with neceſſa- 


ries has à treble ſecurity, 1. The 
perſon of the maſter. 2, The ſpeci- 
fic ſhip. 3. The perſonal ſecurity of 
the owners. Rich v. Coe, 639 
Vide Factor, VEN PDO and Vznpzr, 


No, 3. 
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LIMITATION. 


1. The ſtatute of limitations is a poſitive 
bar, But there are caſes, not within 
the ſtatutes, where the court has 
thought, that a jury might. preſume 
any thing to ſupport a length of poſ- 
ſeſſion, Eldridge v. Knett. Page 215 
2- Though the crown is not bound by the 


ſtatute of limitations, yet a grant may]. 


be preſumed from great length of poſ- 
ſeſſion. Jhid. | Thid 
3- But there is no inſtance of ſetting up 


any length of time, within the limi- | 


tation fixed by the ſtatute, as a har to 
the demand. Jbid. 216 
4+ In the caſe of tenants in common, if 
one is in poſſeſſion, and on demand 
by the co-tenant of his moiety, deni- 


es to pay, and denies his title, and conti- 


nues in poſſeſſion ; ſuch, poſſeſſion is 


adverſe, and amounts to an ouſter ; ſo} 


that the ſtatute of limitations will 
run. Dee v. Proſſer. - 2x8 
5. Where a man deviſes his eſtate ſor 
payment of debts, a court of equity 
ſays (and a court of law would fay) all 
debts barred by the ſtatute of limita- 
tions ſhall come in. Truemen v. 
Fenton. | 548 
5. If a ſtatute for allotting lands within 
a manor, direct all diſputed claims to 
be tried by a feigned iſſue, and limit 


the time of bringing it te fx months, 


an action brought againſt a copyholder 
within time, and abated by his death, 
muſt be revived againſt the'beir, witb- 
in fix month; after the plaintiff bas no- 
rice of the deſcent, though the heir had 
not been admitted till long after that 
time. Knight v. Bath. 738 
Fide PxY$UMPTION, NO. 1, 2, 3, 4, 5. 


LONDON, 


3. Upon an act of parliament empower 
ing the mayor, aldermen, and cemmonal- 

in common council aſſembled, to take 
certain ſteps for the compulſive pur- 
chats of lands wanted for a road ; an 
order of ſeſſions ſtated theſe Reps to 
have been taken by the mayor, commo- 
nalty and citizens; and it was held bad: 
though the latte is the name of the cer- 
FPoration at large, and therefore in /ac7 
Kates the former body. 
| Grote. | 2 


2 


Rex v. 


2. The liberties of London, are a corp o- 
rate; ſuburbs, a natural denomination, 
Jones v. Falter. Page 628 

Vide AuTHORITT. PrIvILxGE, 


LORD's ACT, 


Vide ATTACHMENT, No. 1. 


M. 
MANDAMUS, 


I. {\RANTED to compel the war- 
(3 den of Vadbam college to affix 
the common ſeal of the college to 
an anſwer of the fellows, Sc. in 
Chancery, contrary to his own ſepa- 

rate anſwer put in. Rex v. Hyadbean. 


| a 4 

2. Where there is no other lzgal ſpecific 
remedy, the courſe muſt be by man- 
damus. Jbid. 5: 1 478 
3. Upon a mandamus to churchwardens 
to reſtore L. C. to the office of ſexton, 

a return, that L. C. was not duly e- 
lected according to ancient cuſtom; 
and that there is a cuſtom ſor tiie 
churehwardens and inhabitants to ve- 
move at pleaſure, and that L. C. was 
removed purſuant to ſuch cuſtom, is 
good, Rex v. churchwardens of 
Taunton St. James. 413 
4. The court will net grant a mandamus 
to reſtore a perſon, where it is conſeſſ- 
ed he was rightly removed, though le 
had no notice at the time, to appear 
and defend himſelf. Rex v. Mayor of 
Avxbridge, "* HAY 


MALICIOUS PROSECUTION, 
Vide New Tx IAT, No, 1, 
MANSLAUGHTER, 


If an officer on the impreſs ſervice, fire 
in the uſual manner at the hallyards of 
a boat, in order to bring ber to, and 
happen to kill a man, it is only man- 
flaugbter. Rex v. Ruwland Plilips. 
: 830 


M A R- 


MORTGAGE, MORTG A.| tisfied by his reſiding any where upon * 
6 GOR, MORTGAGEE. the living; the conſtruction has been, fo 
that where there is a parſonage houſe, 1 
1. A mortgagee is a purchaſer within] he muſt himſelf perſonally reſide in it. "8 
the ſtat. 27 Elix. c. 4: and therefore, } Wilkinſon v. Allott. 341 tg 
a voluntary ſettlement made by the | 2. Reſidence in the pariſh, though with- 177 
mor tgagor, after marriage, is void as] in twenty yards of ſuch parſonage 771 
againſt him. Chapman v. Emery. 278 houſe, and though his ſervants ſlezp F | 


A TABLE or Tu PRINCIPAL MATTERS. 


| 


{ 


MARRIAGE, 


1. Aſter a ſolemn declaration by a wo- 


man that ſhe was married to a man, 
and that goods (in his poſſeſſion) were 
his goods in her right ; ſhe ſhall never 
be allowed to ſay (at leaſt, againſt 
creditors), that ſhe was not married 
to him, and that the goods were her 

- ſole property, Mace v. Cadell. Page 233 
2. MARRIAGE SETTLEMENT. ide 
SETTLEMENT, No. 3. 


MERCHANTS, 
Vide FacToR. 
MIN E s. 


1. Lead mines are not rateable to the 
poor within the ſtat. 43 Elis. c. 2: 
rier2fore the adventurers are excuſed ; 
but the lord who receives a certain 
ſtipulated benefit from the profits, is 
expreſsly charged to the land-tax, and 
is alſo liable to the poor's rate in reſ- 
ped of ſuch profits, being viſible real 
property within the pariſh, Row/s v. 
Gells, 453 


2. A mortgagor ſhall never be permitted 
to diſpute the title of his mortgagee, 
Good-title v, Bailey. 607 

Vide NoTics, No. , 2. 


MURDER, 


Vide MANSLAUGHTER, 


N, 
NEW TRIAL, 


1 In an action for a malicious proſecu- 
tion, the jury found for the defendant, 
againſt evidence; but the court 
would not grant a new trial, as the 
ſuit was of a criminal nature, Norris 
v. Taylor, Page 37 
2, A new trial will ſeldom be granted 
in caſes of perſonal torts for.exceflive 
damages, Gilbert v. Burter ſhaw. 230 


3. It ought not to be granted merely far 
the ſake of turning the party round ; 
but, where ſubſtantial juſtice cannot 
otherwiſe be obtained. Goedritle v. 


Bailey. | 6or 


Vide DAMAGES, 


* 


NON RESIDENCE. 


1, The ſtatute, againſt non-reſialence, 21 
Hen. 8, c. 15. is a remedial law: And 
though the general words of the act, 
ce that every ſpiritual perſon ſhall re- 
fide in, at and upon his benefice,” 
might, in the caſe of a rector, be ſa- 


in it, has been held not ſufficient. 2 
Brownlow, 54. cited. id Lid. 
3. Impoſſibility however, will excuſe : as 
where from time immemorial there 
has been no parſenage houſe. Ibid, Ibid. 
4. But in ſuch caſe (No. 3.) the provi- 
ſion of the ſtatute muſt be performed 
cy pres : and therefore he muſt re/ide 


MUSICAL COMPOSITION. 


ſomexwhere in the pariſh, Ibid, Ibid, 
Fide Pau oN, No, 1, 2. | 


NONSUIT. 
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1. Is within the ſtat, 8 Ann. c. 19. for 
the encouragement of learning, by | 
reſting the copies of printed books in x, Where a plaintiff is nonſuited, the 
the authors or purchaſers of ſuch co- | defendant is irtitled to coſts, Where 
pies during the times therein men- the judgment is arreſted, each party 
tioned, Bach v. Longman. 623 prays his own coſts, Cameron v. Rey- 

3. For it is a writing, though not in molds, 407 
language, or letters. 14i4, Ttid, 2, in 


% 


A TABLE or run PRINCIPAL MATTERS. 


2, In treſpaſs againſt ſeveral, if any ſuf- 
fer judgment by default, the plaintiff 
need only give evidence to affect the 
reſt; and it is matter for the jury, 
whether the treſpaſs proved be the 
ſame as that confeſſed ; but the plain- 
tiff cannot be nonſuited. Harris v. But- 
terley. ü Page 483 

3. In ejectment, where the leſſor of the 
plaintiff's on deed is ſet up againſt 
him, if colourable evidence of fraud 

or impoſition upon the plaintiff be giv- 
en, ſuch fraud is a matter of fact to 
be left to the jury; and therefore a 
nonſuit would be wrong. Geood-title 

V. Bailey. , 59 
4. So if there were a proof that ſuch 
deed (No, 2.) were made under a 
miſtake, becauſe that would be equi- 
valent to fraud. 1bid. 600 

Lide CosTs, No. 6. 


NOTICE. 


1 


„ 


1. If a road act (9 G. 3. c. 89.) require! 
notice in writing to be given to mort- 
gagees of lands wanted, in order to 
compel them to aſſign their intereſt; it 
is not ſufficient in an order of ſeſ- 
fions to ſay, that due notice was given; 
but it ought to be ſtated to have been 
given in writing. Rex v. Croke. 30 

2. Such deſective notice (No. 2.) would 
not be cured by the appearance of the 
party. Vid. | Ibid. 

3. If a fettlement or other conveyance 

is void againſt a purchaſer (within the 

ſtat 27 El. c. 4.) notice to ſuch pur- 
chafer makes no difference. Chapman 

v. Emery. | 280 

S. P. Dee verſus Routl/:dge. 711 

Bur with reſpect to the regifter act, 7 

Ann. c. 20. though it is poſitively ſaid, 

that a regiſtered deed ſhall take 'place 

of an unregiſtered deed, equity will 
not ſet. it aſide in favour of a party 
who knew of it at the time, becauſe 
he had that notice which the act of 
parliament intended he ſhould have. 

Tbid. Thid, 

When the poſſeſſion of a tenant is ad- 

verſe, it is not neceſſary to give him 

notice to quit, in order to ſupport an 
ejectment againſt him. Doe v. Williams. 
622 

Tide Cox rox AT ION, No, 11. Cu ATE, 

No 2. Pax TNERS, No. z. RATE, No, 


Un + 


92. 


3 


S. SUnRPRIZE, 


NUDUM P ACTU M. 


1. A promife by a bankrupt, after the 
bankruptcy, to revive a debt due be- 
fore, in conſideration of the creditors 
agreeing to take no dividend, is not 
nudum pactum. Trueman v. Fenton. 


Page 548 


NUISANCE. 


' Vide CxrTI0RAR1, No, 2. 


1. Þ TPON the principles of the 
| common law, no 'particula* 
form of oath is eſſential to be taken 
by a witneſs, Atcbeſon v. Everitt. 389 
Therefore, though the Chriſtian oath 
was ſettled in very early times, yet 
Jews, before their expulſion in the 
18th of Edward the Firſt, were per- 
mitted, at common law, to be ſworn 
upon the Old Teſtament, and to give 
evidence in all caſes, criminal or civil. 
Tbid. | 389—90 
3. A Turk may be ſworn on the Alco- 
ran, and give evideace on a criminal 
proſecution, hid. Tbid. 
4. The teſtimony of a ſectary who refu- 
ſed to kiſs the book, but whoſe form of 
{wearing was by opening. the book, 
and lifting up his right hand, has been 
admitted in a civil action. 2 Sid. 6. 
cited. N | Did. 
5. Nzere, if perſons of ſuch ſect (No. 4.) 
might not be admitted as witneſs in a 
proſecution for high treaſon, Ibid. Ibid. 


OFFICE and OFFICER. 


1. The office of pariſh clerk is a tempo- 
ral office; and though he be appointed 
by the minifter, yet, if removed with- 
out ſufficient cauſe, a mandamus will 
lie toreſtore him. Rex. v. Warren. 370 
2. If the ſummoning bailiff, whoſe duty 
it is to ſummon jurors to try cauſes, 
take money of the inhabitants liable 
to ſerve, the court will grant an at- 
tachmeat againſt him, Rex v. I bitaler. 


„ 73 
OVERSEERS. 

1. Appointment of them on a Sunday 

quaſhed, Rex v. Overſeers of Bridge- 


water, 139 


OWNERS and MASTERS, 


1. If exorbitant fees are taken by a Cuſ- 
tom · houſe officer from the maſter of a 
veſſel, upon bis taking out a cocquet 
and bond, purſuant to the ſtat, 13 & 
5 
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14 Car, 2. c. 11. ſect. 7; though the, 
ſtatute impoſes the duty on the maſter 
perſonally, the czwners may recover the 
exceſs, in aſſumpſit for money had and 
received, Stevenſon v. Mortimer. P. $05 
2, Where a man pays money by his 
agent, which ought not to have been 
paid, either the agent or principal may 
bring an action to recover it back. 
Ibid. Thid, 
3. If money is.miſpaid to a known agent, 
and an action brought againſt him for 
it, it is an anſwer to ſuch action, that 
he has paid it over to his principal. 


Icid. Jbid. 
Fide ASSUMPS1T, No. 10, IT, 12, 
"EX 
e. 


Is N E ſeiſed of a real eſtate, be- 
queaths ſeveral pecuniary lega. 

cies, and, as to ſome, directs they 
ſhall be paid to the tull, whatever 
elſe, debts excepted, falls ſhort ; and 
then ſays, © In order to raiſe money 
for theſe payments, my eſtate of B, 
mult be ſold as ſoon as convenient- 
ly may be after my deceaſe, To this 
end, I do appoint and empozoer C. and 
D. whom I make my executors, to 
ſell, let, or ſet to ſale, both my eſ- 
tates of B and E.“ Held, that a Popiſp 
creditor was entitled to his debt out 
of the moncy ariſing by ſale of the teſta- 
trix's real eſtate, according to the ap- 
pointment of the will. Foone v. Blount. 
464 

2. The laws againſt Papiſts are not to 
be extended by inference beyond what 
the reaſons that gave riſe to them re- 
quire. Foone v. Blount, 466 
3- Where lands are deviſed to truſtees 
to be fold for payment of particular 
ſums to certain perſons, fome of whom 
are Papiſts, the ſtat. 12 . 3. c. 4. 
does not prevent ſuch Papiſts from 
taking the ſaid legacies, Ibid. 468 
4. A Popiſh creditor cannot take a leaſe 
' for years; but he may have a claim 
upon ſuch leaſe, as aſſets. Ibid. 468 


PARDON, 


1. There are three ways, by which ac- 
complices obtain a right to a pardon. 


24ly, by being entitled to it by the 
royal proclamation. Rex. v Ru dd. P. 334 


2. An accomplice, though not within 


any of the three foregoing caſes, may, 
if admitted a witneſs under the prac- 
tice allowed, if he behaves fairly, and 
diſcloſes the whole truth, obtain a 
recommendation to mercy z but it reſts 
upon his being a perſon properly with- 
in the uſage, and upon his eon beha- 
viour in fully complying with the re- 
quiſite conditions, Lid. 336 
3. A juſtice of peace has no authority to 
ſelett whom he pleaſes, and to tell 
ſuch offender he ſhall be a witneſs. 
Ibid. Bid. 
P.AKR-S.0 N, 


I. A ſequeſtration of a benefice with 
cure is no excuſe for the non-reſidence 
of the incumbent; and therefore a 
leaſe thereof made by him, will by ſuch 
abſence be rendered void within the 
ſat, 13 Elia. c. 20. f. 1. Doe v. 
Meares. 129 
2. The want of a perſonage houſe is no 
excuſe for his reſiding out of the pariſh. 
Wilkinſon v. Allot. 429 


PARTNERS. 


1. If one of two partners commit a ſe- 
cret act of bankruptcy; the other 
partner may for a valuable conſidera- 
tion, and without ſraud, diſpoſe of 
the partnerſhip effects; and though 
he himſelf afterwards become bank- 
rupt, the afſignees under a joint com- 
miſſion cannot maintain trover againſt 
the bond fide vendee of ſuch partner- 
ſhip effects. Fox v. Hanbury, 449 

2. It partners diſſolve their partnerſhip, 
perſons who deal with either, without 
notice of ſuch diſſolution, have a right 
againſt both. Tbid. Joid. 

3. Reſpecting the rights of partners a- 
gainſt each other, and of third per- 
ſons againſt them, wide ibid 449 

4. The aſſignees under a commiſſion of 
bankruptcy againſt one partner, can 
only be tenants in common of an in- 
dividual moiety, ſubje& to all the 
rights of the other partner. Lid. 

5 Vid. 

5. On a bankruptey between partners, 


; 


to the balance of accounts. Hague v. 
De Silva, * 469 
6. If two are partners, as attornies and 


Firſt, By approvement ; 2dly, By com- 
ing within the ſtatutes 10 2 11 FV. z. 


c. 20. f. 5. and 5 Ann. c. 31. ſ. 4. ; 


conveyancert, and one receive money to 


be laid out on a mortgage; the _ 
8 


they are entitled as againſt each other 
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is anſwerable for the amount, though 

his partner gave only his own ſeparate 

receipt for it, Willet v. Chambers, P. $14 
Vide BAN KRV T, No. 12. 

PEER of PARLIAMENT. 
May be ſued in B. R, by original bill, 

Goſling v. Ld. Weymouth, 844 

PENAL ACTIONS, 


Are cavil ſuits, Altcheſon v. Everitt. 


389 


FEANALTY, 


1. The penalty of 10s. per ton, impoſed 
by ſtat. 8 G. 1. c. 38. for giving a 
falſe account of goods in a boat, is not 
to be calculated upon the groſs weight 
of goods contained in the boat; but 

only upon the difference between the 
weight or quantity given in, and the 
weight or quantity contained in the 
boat. Minors v. Hougblon. 353 5 

2. On an information and verdict againſt 
ſevera] perſons for obſtructing a cuſ- 
tom houſe officer contrary -to ſtat. 8 
G. 1. c. 18. ſ. 25, each defendant js 
ſeparately liable to the penalty impo- 
fed by the act. Rex v. Clarke, 610 

3. Where an offence made penal by ſta- 
tute, is, in its nature, ſingle; one ſingle 
penalty only can be recovered, though 
ſeveral join in committing it: But if 
the offence be inits nature ſeveral, each 
offender is ſeparately liable to the pe- 

nalty. Rex v. Clarke. 6ro 

4. Thus the offence by ſtat. 1 & 2 P, & 
M. c. 12. (by impounding a diſtreſs 
in a wrong place) though done by 
many, is ſtill but one act, and ſhall 
be ſatisfied by one forfeiture. So un- 
der ftat. 5. An. c. 14. killing a hare, 
is but one offence” in its nature; but 
the Nat. 8. G. 1. c. 18. f. 25. relates 
to an offence in its nature ſeveral, 
Tbid. a 612 

5. If a perſcn not prefent, were to have 


procured ſuch offence to be done; he 


ibid, 


would be liable to the penalty. 
6. A perſ:n can commit hut one cFence 


on one day, ag inſt the fiat. 29 Car. 


2. c. 7. by exercifing his ordinary 
calling on a Snnaay. And if a juſ- 


tice of peace convict him of more 
than one penalty for the ſame day, it 
is an exceſs of juriſdictiom for which 
an action will lie before the convic- 
tions are quaſhed, Crepps v. Durden. 

Page 640 


PLEADING. 


I. Plea to a bond conditioned for pay- 
ment of money, that it was given as 
an indemnity againſt another bond, 
and that the plaintiff has not been 
damnified, is bad, Meaſe v. Meaſe. 47 

If to an action by a ſheriff, againſt a 
bailiff's ſurety, upon a bond for the 
performance of an indenture of cove- 
nant, to execute all warrants, and to 
pay over all money received by him, 
a plea of performance generally be put 
in ; if the replication ſtate a particular 
warrant, &c, to the ſaid bailiff, and 
that he neglected to return it, &c. the 
plaintiff muſt conclude with an aver- 
ment. Sayre v, Minns. 575 
3. Other objections to the above plea 

(No, 2.) over-ruled, ibid. ibid. 
4. Riens in arrere is a good plea to an ac- 
tion of debt for rent. Warner v. Ibeo- 
bald, 588 

5. Secus, in an action of covenant : ad- 

mitted arguendo, ibid. ibid. 

6, Toa ſci. fa. on a judgment, the defen- 

dant can plead nothing in bar, which 
he might have pleaded to the original 
action. Cook v. Jones. 728 
7. In a ui tam action in B. R. for inſur- 
ing lottery tickets contrary to ſtat. 16 
G. 3. c. 24. if a former action has 
been brought againſt the defendant in 
C. B. for the ſame offence, which he 
had leave to compound; the court 
will not ſtay the proceeding 1 his 
affidavit of the above facts, but he 
muſt plcad them ſpecially. Harrington 
gui tam v. Johnſon, 744 
Vide COvEN ANT, No. 2, 4. DEcLa- 
KATION, LIBEL; RENT, No. 1, 2. 
VARIANCE, No. 1, 4, 5. 


POLICY F Inſurance. 


Jide INSURANCE, 


I. Qgære, 


PO 0 © 


I, Quære, How far perſonal property is 
to be rated to the poor, Rex.v. Church- 
wardens of Andover, Page 550 

Vide RATE. 


POSTMASTER GENERAL, 


1. Is not liable perſonally for the value of 
a bank-note ſtolen, by one of the 


forters of the Poſt- office, out of a 


letter delivered into the office, Mit- 
feld v. Lord Le Deſpencer. 754 


| to 766 
2. He is not like a common carrier. 
Tbid, 764 


3. Caſe, where the ſtatute makes him 
liable for his .own fault only. Bid. 
390 


'POST-OFFICE. 


1. A poſt-maſter is bound to deliver 
all letters to the inhabitants in a paſt- 
town, at their reſpective places of a- 
bode, at the rate of poſtage eſtabliſh- 
ed by act of parliament. Smith v. Po 
dich, 182 

2. Old-fireet is within the ſuburbs of the 
city, being connected to it by a ſtreet 
of contiguous buildings before the ſtat. 
9 Ann: c. 10: therefore (though it is 
not within the /;berties) the Penny poſt- 
office is entitled only to one penny for 
the carriage and delivery of a let- 


ter there. Jones v. Walker. 624 
3. Its eſtabliſhment, Whitfeld v. Lord 
Le Deſpencer. 763 


4. Statutes reſpecting it. Jid. 764-766 


P O W E R. 


2. A power to appoint by deed executed | 


in the preſence of two witneſſes, is ill 
executed by a will. Secus, had the 
power been to appoint by any writing 
or inſtrument, or other general term. 
Earl of Darlington v. Pulteney. 260 
2. There is no diſtinction between equi- 


table and legal executions of W 
7 26 
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3. When the power is executed for a 
meritorious conſideration, the preciſe 
form need not be ſtrictly purſued. Did. 

| Page 267 

4. In the conſtruction of powers origi- 
nally equitable, the corrts of law 
ought to follow equity ; but if they 
are originally legal, the courts of 
Equity muſt follow the law. Ibid. 266-7 

5. A, having a poxver to limit an eſtate 
to the uſe of ſuch child or children of 
the ſaid A, and for ſuch eſtate or eſ- 
tates as ſhe the ſaid A. ſhould direct, 
limit, Sc. and having two daughters, 
as to one moiety of the ſaid eſtate, ap- 
points it to the uſe of her e/df daugh · 
ter B. for life, with remainder to the 
firſt and other ſons of her ſaid daugh- 
ter in tail male, remainder to the 
daughters of the ſaid B. in tail gene- 
ral, remainder to her youngeſt daugh- 
ter C, for life, with remainder to her 
firſt and other ſons, Sc. remain- 
der to the daughters of the ſaid 
C. in like manner, remainder to 

the right heirs of the eldeſt daughter 
B; and fo vice verſa, as to the other 
moiety, Held, that ſuch appointment 
is an exceſs of A's power as far as reſ- 
pects the limitation to her grand-chil- 
dren. But good, as to the limitation to 
her daughters for life, Adams v. 
Adams, | 651, 657 

6. One, under a power reſerved in his 
marriage ſettlement to leaſe for 21 
years in poſſeſſion, but not in reverſion, 
grants a leaſe to his only daughter for 
21 years, to commence from the Davy of 
the date, Adjudged a good leaſe, Pugh 
v. Duke of Leeds. 714 


N 


I, One who is in cuſtody at the ſuit of 
the plaintiff, in the Marſpalſea Court, 
cannot be removed by habeas corpus ad 
reſpondendum, to anſwer to the plaintiff 
for the ſame debt in a ne action in thg 
King's Bench, Melſome . v. c_ 

: 116 

2. Where the deſendant has not put in 
bail in time, whereby the bail- bond 

becomes forſeited, and afterwards 
gives notice that he will put them in, 
in order to ſtay e 
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bail-bond, the plaintiff may except to 
ſuch bail, and it will not be a waver | 
of the aſſignment. Boldero v. Gray. 
Lid. Page 769 

PREROGATIVE. 


Fide KING. 


PRESCRIPTION, 


By a lord of a manor for toll of all 
goods landed within the mayor in 


A TABLE oz THE PRINCIPAL MATTERS. 


without any account given to, or de. 
mand made, or claim ſet up by the 
other, or his repreſentatives, was 
held. ſufficient ground for a jury to 
preſume an actual ouſter of ſuch co. 
tenant. Doe v Profſer, Page 217 


Fide E111TAT1iON 


PRINCIPAL and AGENT. 


Vide AGENT. OwN IRS and MASTER, 


No, 2, 3. 


conſideration of repairing a wharf, PRINCIPAL | and SURE 1 Y, 


within the manor, is good ; though 


the preſcription is laid more extenfive | Vid. Baxxaver, No. 13, 


than the conſideration alledged. Co/ron 
v. Smith, | 47 


N 


PRESENTMEN:-T. I 


| 


Vide Cxx TIOR Art, No. 4. TRAvEersE, 
No, 1. 4 g 


PRESUMPTION. 


1. A grant or charter from the crown 
(which ought to be by matter of re- 
cord) may, under cii cumſtances, be pre- 
ſumed, though within time of legal 
memory; and poſſeſſion for 3 50 years 


PRIVILEGE, 


What facts are not ſufficient to ſhew 


that the watermen of the Lord Mayor 
of Londen are privileged from being 
impreſſed. Rex v, Tubbs. $12 


2. But thodgh not exempted, it would 


be an abuſe of the right to preſs 
them, if they were in the act of row- 
ing the Lord Mayor in his barge. 
Thid. 518 


PROCESS. 


was held by the court a ſufficient| x, In B. R. if the plaintiff prove an in- 


ground of preſumption, to be left to 
a jury. Mayor of Hull v. Horner. 102 
2. Though the record be not produced, 
nor any evidence given of its being 
loſt ; yet, under circumflances, it may 
be left to the conſideration of a jury, 
or a court of Eguity, whether there 
"is not a ſufficient ground to preſume a 
Charter. Did. . 110 
3. Mere length of time, ſhort of the pe- 


jury before the bill filed, though after 
the latitat returned, it is ſufficient ; for, 
by the general courſe of the court, 
the bill is the commencement of the 
ſuit; and the latitat, except where it 
is replied to the ſtatute of limitations, 
or to avoid a tender, or where it is 
given in evidence to ſupport a penal 
action in point of time, is conſidered 
but as proceſs. Fofter v. Bonner. 454 


riod fixed by the ſtatute of limitations, | Vide Ax REST :—CorroRATION, No, 3. 


and unaccompanied with any circum- 
ftances, is not of itſelf a ſufficient 
ground to preſume a releaſe, or ex:in- 
guiſbment of a quit-rent. Eldridge v. 
Knott. 214 
4. A preſumption from mere length of 
time which is to ſupport a right, is 
very different from a preſumption to 
defeat a right. Jbid. pi 216 


PROHIBITION, 


I, Denied to the court of Admiralty, 


where the matter fuggeſted neither ap 
peared on the face of the proceedings, 
nor was certified by affidavit. Cater 
v. Burton. 


339 
2. Denied to the Eccleſiaſtical court af- 


be- 


low (who new applied for it) had ſet 
up ſeveral claims reſpecting tithes, but 
had ſuffered them to be tried there. 
Full v. Hutchins, Page 422 
3. Where matters, triable at common 
law, ariſe incidentally in a cauſe, and 
the Eccleſiaſtical court has juriſdiction 
in the principal point, the court will 
not grant a prohibition to ſtay trial, 
unleſs they proceed to try contrary to 
the courſe of the common law, Lid. 


424 
4: Where matters are eſſentially wiable 
at common law, if the party come 
befere ſentence, the court will grant it 
for the — of the trial: But if the 
party ſubmit to trial, he is afterwards 
too late. ibid. 424 
5. A prohibition lies after ſentence, where 
it appears on the libel or proceedings 
that the Eccleſiaſtical court has no ceg- 
nizance of the cauſe ; Secus, if there- 
be only a defect of trial. As where 
the plaintiff has grounded his libel on 
a cuſtom, he ſhall not, after it is 
found againſt him, obtain a prohibi- 
tion. id. 3 
Fide CONTRACT, No, 2. 


PROMISSORY NOTE, 


Fide Dx LANAT TON. No. 5. | 


PURCHASE, PURCHASOR, 


Fids Fraud, 
. 
QUAKER. 
7; N Quaker's affirmation is admiſſi- 


ble in an action of debt, upon 
the bribery act 2 G. 2. c. 24, Atche- 


ſon v. Everitt. 382 


2, The origin of the ſect of Quakers, 
Ibid, 388 


QUARTER-SESSIONS. 
May proceed by information on at; 


5. Eliz, c. 4. ſe. 39. for exerciſing 
2 trade without having ſerved a ſeven 
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years apprenticeſhip, Farren gui tam 
v. Williams. Page 369 
Vide Nor ick, No. 1, 2. RATE, No, 1. 


QUIT-RENT. 


Vide PRESuMy Tion, No. 3. P 


. QUO WARRANTO. 


1. The court will grant an information 
in the nature of a uo warrants, where 
the right depends on a point of doubt- 
ful law, in order to its being finally 
determined, Rex v. Sir Fohn Carter. 88 

2. Under what circumſtances the court 
might refuſe it though applied for with- 
in twenty years, Jbid. 9 

3. Vide alſo, as to this point, Rex v. 

Vide CoxroRaTION, INFORMATI10N. 


R. 
r 
1. N appeal to a poor's rate, on 


the ground of particular per- 

ſons or particular property being 
omitted in the rate, the ſeſſions 
ought not to quaſh the whole rate, 
but to amend it in thoſe particulars, 
Rex v. Inhabitants of Ringwood. 326 
2. Quære. How far perſonal property 
is ratzable to the poor, under the ſtat, 
43 El. c. 2. Jbid. Lid. 
3. A leſſee (under the crown) of lead 
mines, is rateable to the poor for the 
profits ariſing from lot and cope, which 
are duties paid him by the adventurers, 
without riſk on his part. Noaolt v. 

„ 1; 51 45% 
4. The poor's rate is not a tax on the 
land, but a perſonal charge in reſpect 
of the land. Jbid. - 452 
5. In general the farmer or occupier, 
and not the landlord, is liable to this 
tax. bid. 452 
6. The grantee of the navigation of the 
river Ouxe, is rateabie to the poor of 
the pariſh of Cardington, in reſpect of 
the tolls arifing from a ſluice erefed 
there, though he himſelf redes, and 

| the 
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the tolls are collected, elſezobere. Rex 
v. Cardington. Page 581 
7. If A. rent a quantity of land, toge- 
ther with a mineral ſpring ariſing 
therefrom, at a groſs yearly rent, he 
is rateable to the poor for the whole 
of ſuch rent; though the annual value 
of the mere land, is only in proporti 
on of 2 to 8 of the reſerved rent. Rex 
v. Miller. i 619 
3. If upon an order of ſeſſions, adjudg- 


ing that certain perſons ought to be 


added to a rate, and ordering the rate 
to be amended accordingly, the ſeſſi - 
ons mit to ſtate, that ſuch perſons 
had notice, or appeared and were 
heard, it is fatal. Rex v, Church- 
wardens of "Andover. 564 
9. Whether, and in what manner per- 
ſonal property is rateable to the poor. 
Thid. 3 564 
10. The court will not quaſh a poor 
rate unleſs it be unequal upon the 
face of it, Rex v. Hardy. 579 
11. Rating the occupiers of lands and 
the poſſeſſors of perſonal property in 
different proportions, will not make 
a rate unequal on the ſace of it. 
Ibid. : 580 
Jide Us Ack, No. 3. 


READERSHIP. 


x. If the rector of a pariſh, by certifi- 
cate to the biſhop, appoint A. B. cu- 


rate of the ſaid parifh, till otherwiſe | 


provided of ſome eccleſiaſtical prefer- 
ment: The readerſhip of the pariſh 
is not an eccleſiaſtical preſerment, 
within the meaning of ſuch certi- 
ficate. Martyn v. Hind. 437 


R ECOGNIZZ ANC E. 


The form of one given in the King's ; 
Bench by a peereſs, to anſwer to an 


indictment tor felony in the Houſe of 
Lords. | 284 


RECOVER V, common. 


* 


1. What ĩs a ſufſ:cient deſcription of the 
premiſes to make it good. Maſſey v. 
6 


Rice et al". | 34. 
2, There is not ſo much certainty of def 

cription required in a recovery, as in 

an adverſe action. Iid. 349-51 
| 


| 
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3. One deviſes to his daughter an expres 
eftate tail; but afterwards ſays, ** ſuch 
deviſe ſhall be void as to inheritance of 
heirs, if ſhe die ꝛwitbout children, and 
the eſtate ſhall deſcend to his heir 

male.“ A recovery ſuffered by the 
daughter is good, though ſhe after. 
wards die without iſſue. Driver ex 
dim. Edgar v. Edgar. . Page 379 

4. A ſecret feoffment under a naked poi- 

| ſeſſion, is not ſufficient to ſupport a 
common recovery by tenant in tail in 
remainder, Doe v. Horde. 702 

5- A feoffee to the mere intent of be- 
coming tenant to the præcipe, is an in- 
ſtrument for one purpoſe of form only. 
bid, 702 and 704 


- 


RELEASE S. 


Though a deed be in the ſhape of a 


releaſe, if there are ſufficient words, it 

may operate as a grant, in order to 

make it good. Goodtitle v. Bailey. 599 
Vide PRESUMPTION, No, 3. 


REMAIN DE R. 


1. A deviſe © to the uſe of all and every 
the daughter and daughters of the teſ- 
tatrix, and to the heirs of their Sd 
and bodies, ſuch daughters, if more 
than one, to take as tenants in com- 
mon, and not as joint tenants, and 
for deſault of ſuch iſſue, to the uſe of 
the right beir of the teſtatrix. Held, 
ce that the daughters take croſs remain- 
ders,” Wright v. Holford, - 31 

The preſumption of law is in favour 
of raifing croſs remainders between 
two only ; and againſt raiſing croſs- 
remainders between more than two, 
But the preſumption in either caſe, 
may be rebutted by manifeſt circum- 
ſtances of intention apparent on the 
face of the will. Pery v. White, 777 


3. The ſame rule of conſtruction (No. 


2.) laid down in Phijpard v. Mans 
Feld. : * 797 


ene 


1. Plea to avowry for rent, that defen- 
dant pulled down a ſummer. houſe, 

- whereby the plaintiff was deprived of 
the 


the uſe thereof, without ſaylng that he 
was expelled, or put out of the ſame, 
is inſufficient; being a mere treſpaſs, 
and no evictrion. Hunt v. Cope. Page 242 
2. But if the plaintiff had pleaded evic- 
tion, the facts Rated might have been 
ſufficient for the jury to have found a 
verdict in his favour. Ibid, 243 
3. The mere acceptance of rent by a 
landlord, for occupation ſubſequent to 
the time when the notice to quit ex- 
pired, is not of itſelf a waver on the 
part of the landlord of ſuch notice; 
but it'is to be left to the jury uo animo 
the rent was received. Doc, ex dim. 
Cbeny, v. Batten. bid. 
4. Acceptance of fingle rent is a waver 
of the double rent, given by ſtat. 4 
Geo, 2. and acceptance of rent fince 
the forfeiture of a leaſe (by 4 Geo. 2 
c. 28, ſect. 2.) ſeems to have been held 
a waver of fuch forfeiture ; for it is 
a penalty, id 245: 6-7 
z. Aſubſequent agreement may by rela. 
tion operate to make a reſervation of 
rent from the beginning, M*Leifh v. 
Tate, | 781-4 


Fide CovxxAN r, No, 7. Lx ASE, No. 


1. 


R EPL EA PDE R. 


1. The court will not grant a repleader 
but where compleat juſtice may be 
anſwered. Symmers v. Regem. 5 10 

2. Where the iſſue is immaterial and a 

repleader granted, the parties muſt 
begin from the point of pleading 
where the . immateriality begins, 
id. | Ibid. 


"REPUBLICATION, 
Vide WIII. 21 


RESIDENCE. 
Vide Paxzon. _ 


REVOCATION. 


1, The mere act of cancelling a will, is 10 
revocation, unleſs it be done anime re- 
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2. A ſubſequent will, though the jury 
find it to contain a differen: diſpoſition 
from a former, if the particulars of 
that difference be unknown, is no 
revocation of ſuch former will. Har- 
2vood v. Goodright, Page 87 
3. There muſt be an inconſiſtent diſpo- 


the latter deviſe, to reyoke the for- 


in part only. id. 90 


and a latter deviſe, the court cannot 
preſume it. 1bid, 1 
5. Making a ſecond will, is not in itſelf 
a revocation of a former ſubſiſting will. 
6. If a ſubſequent will, either virtually 
or expreſsly revoking a fermer will, 
be deſtroyed, the former, if ſubſiſting, 
is revived, [bid. 92 
7. One, having by will, duly atteſted, 
deviſed all his lands to truſtees, in truſt 
to ſell, &c. and out of the intereſt 
of the monies ariſing by ſuch ſale, to 
pay an annuity to his wife, legacies 
to his children, &c. Sc. afterwards, 
obliterates, interlines, and alters all the 
bequeſts directed to be paid out of fuch 
momes, without atteſting ſuch alte- 
rations, &c, and without republiſhing 
bis will, Held, that the deviſe to the 
truſtees to ſell was not,revoked, Sutton 


v. Sutton, - 812, 814 

8. Quære, If the ſeveral bequeſts ſo al- 

| tered, Sc. are revoked ? Thid, 
Rk 1.0 1 


If perſons riotouſly aſſembled demo- 
liſh the doors and windows of a houſe, 
and, having thus obtained an entrance, 
deſtroy the goods and furniture, the 
hundred are anſwerable in an action 
on the ſtat. 1 G. 1. c. 5. /. 6. for the 
damage done to the furniture, as 
well as to the houſe, Ratcliffe v. 
Eden, n 485 


| Vide INDICTMENT, No, fs 


| Ds : 
RK Oo A DS 

Vide H1gnway. | 
| 4 


weandi, Burtenſhaw v. Gilbert, 52 


} 


EE ROMAN 


ſition, in the whole, or in part, of 
mer: And if In part, it is a revocation © 


4. If the jury do not find wherein the 
difference conſiſts, between a former 
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Vide Paris TS. TOLERATION, 
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RULES of Care, 


I. Shall not .be made jog inf instruments 
Ji. 


"of fraud. Gil/man . Page 142 
A rule of court giving a 1 relief, 
is a bar to an action idr the ſame 


cauſe; unleſs, in a caſe, where, by 


Is the party is entitled ta two 


jfferent ten. edies; AS, ks an il- 
deal arreſt. , Cameron v. Rey nelds. 
* | r 


— eee 


1 FIC 3 £4. Bw <4 LES 
*” „— 
* 


** FACLAS. 


25 


Prrcbine, „ e. U | 6. l 
b ANN 
Pide'Uxac's, No. 1 2. 
SMUDO. 
Vide AcT10N, No, 5. 

SERVANT. 
Pie Jounnnvirak, 


SET T. UF. 


4 * 


1. In . .unliquidated damages! 
arifing from tlie breach of other cove- 


nants to be performed by the plain- 
cannot be pleaded by way of | 7 | 432 
a But if the ſettlor in ſuch cafe (No. 3.) 


tiff, 
ſett off. Here let v. Strickland 56 
In an action brought by the aſſignees 


of a bankrupt, ſor money due to the! | 


bankrupt, the defendant may plead! 
a ſett-off of mone) due from the, 


— 


bankrupt to him : bot if tome of the 
counts are for debts ariſing ſince the 
bankruptcy, he cannot plead a ſett- 
5 as to thoſe. counts, Ridout, Sc. 
v. Brough, | Page 133 
* cer kan. No. I, 8 


NR OS IIS 


4 fs 1 + 


AF: e 0D 
1. One, after marriage, makes a ſettle- 
ment ot certain premiſes upon him- 
felf. for. life, remainder to their iſſue 
in tail; and three years aſterwards, 
Mortgages abe premiſes to ER, who was 
told that there was ſuch a ſettlement. 
The ſettlement is void (as againſt the 
-mortgagee) within the ſtat. 27 Elix. 
c. 4. Chapmen v. Emery, 278 
2. A remote reverſion in fee, was held 
to paſs under pexcral wordt in an act 
of parliament, by way of ſettlement 
in execution of marriage articles, 
| though the reverſion was not particu- 
larly in contemplation at that time; 
the words being ſafficient to carry it, 
and the intention being to include al! 
the eſtate of the teſtator, Freeman v, 
The Duke of Chandss. 360 
3- A. (being _ indebted) by ſettlement 
before marriage, in conſideration of 
marriage and his wife's portion, 
which was ſuppoſed to amount to 
more than his debts, conveyed all his 
real eſtate, and likewiſe his boufbold 
goods (the real eſtate not being thought 
adequate) in truſt for himſelf for 
life, r der to his wife for life, 
remainder to his firſt and other ſons 
in ſtrict ſettlement -The ſettlement 
Was approved by a Maſter in Chancery, 
and the goods enumerated in a ſche- 
dule, A. after the marriage, conti- 
nued in poſſeſſion of the goods ; after- 
wards a crediter at the time of the ſet- 
tlement, having obtained judgment, 
took them in execution, Held, the 
ſettlement was good againſt creditors, 
and the truſtees entitled to the poſſeſ- 
ſion of the goods. Cadogan v. Kennet, 


| had let the houſe and furniture, re- 
ſerving one rent for the houſe, and 
another for tlie furniture; or if the 
rent could be — the eredi- 


tors 


A FABLE op Tre PRINCIPAL, MATTERS. 


tors. would be entitled lo the ſhare of 
ſuch rent reſerved, or to ſuch appor- 
tionment of it, in reſpect of the goods. 
Ibid. Page 436 
5. So, if money in the funds were in- 
cluded under ſuch ſettlement, the 
creditors would be entitled to the di- 
vidends during the debtor's intereſt. 
Thid. * 1 Ibid. 
6. Vide the rule made in the above 
cauſe (by conſent) agreeable to the A- 
bove principles. (No. 4 S 5) 437 
Jide FR Aub. 


S HE RI F F. 


7. Abi for breach of duty of the of- 
fice of ſheriff, muſt be brought againſt 
the bigh foeriff, though by default of 
the .under-ſheriff or bailiff. — 
& al" v. Reynolds, 403 

2. An action does not lie againſt the 


ſheriff, upon a promiſe to execute a 


| bill of ſale to the plaintiff's nominee. 
Ibid, - 406 
3. The legal and proper mode of com- 


pelling a ſale by the ſheriff, is by |: 


writ of wenditioni exponas, bid. Ibid, 


$ HF P.. 
Vide Lizn, 


SLANDER, 


* 


1. The dies was of the death of D. 
and the words were, I am thp- 


« roughly convinced that you are] 
* guilty (innuende, of the death of D.) 


ce and, rather than you ſhould go 
og without a hangman, I will hang 
« „ou.“ Alſo another count was, 
„Fou are "grilty (innuendo, of the 
% murder of D.) Held good, after 
verdict, Peake v. Oldham, 276 
2, © Guilty of the death, neceſſarily 
imports a charge of murder. — Aliter, 
had it only been that he was the cauſe 
of the death; for a man may inno- 
cently be the cauſe of - another's 
"death; Joi” + © id. 


/ 


3. n 


1. It is a general rule that ſubſequent 
ſtatutes, which only add accumula- 
tive penalties, do not repeal former 
ſtatutes. Rex v. Fackſon, Pages 297-8 

2. In remedial cafes, the conſtruction of 
ſtatutes is, extended to other caſes 
within the reaſon or rule of them. 
Acheſon. v. Everitt. 391 

3. But where # is a hard pofitive law, 
and the reaſon is not very plain to be 
ſeen, it ought not to be extended by 
conſtruction. id. Did. 

4. Strong words in the enacting part of 
a ſtatute, may extend it beyond the 

preamble. Pattiſon v. Banks. 543 
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s URPRIS F. 


1. If a rector, by certificate to the bi- 
mop, appoint a perſon his curate, 

with a promiſe to allow him-a ſalary 
and to continue him in ſuch office of 


curate, till he is preferred, or law-| 


tully removed for ſome fault, if he 
afterwards remove him <vithout cauſe, 


| 


and the curate bring an action for his 
ſalary, the rector ſhall not juſtify - 
ſuch removal by an accuſation of irre- 
gularly .in the plaintiffs morals or 
conduct, produced for the firſt time, 
by ſurpriſe at the trial of the cauſe, 
Martin v. Hind. Page 441 

2. In an action for money had and re- 
ceived, brought to try, Whether the 
defendant was entitled to take certain 


| fees from the plaintiff under an act of 


parliament, if. the parties go to trial 
upon an apprehenſion that that was 
the only queſtion to be. tried, the 
plaintiff ſhall not be permitted to ſur- 
priſe the defendant at the trial, by 
ſtarting another ground upon which 
to recover a Norfolk groat. Stevenſon 
v. Mortimer, 807. 


T. 


TENANT in cm. 


1. H E poſſeſſion of one, ſhall bs 


ſaid to be the poſſeſſion of the 

other, when he holds poſſeſſion as 
ſuch, and receives the rents and pro- 
fits. on account of both. Fiſher & al” 
v. Profjer. 8 5 * _-- 219 
2. A deviſe of lands to three, © equally,” 
is a tenancy in common, Den v. 8 


TOLERATION. 


1. All the conſequences of the act of 
toleration 1 Wm. & Mar. c. 18. ought 
to be purſued with the greateſt li bera- 
lity in eaſe of the ſcrupulous conſci- 
ences of diſſenters on the one hand; 
but ſo, as thoſe ſcruples of confcience 
ſkould not be prejudicial to the reſt of 
the King's ſubjects. Arcbeſon v. Eve- 
ritt. „ 
2. For a ſcruple of conſcience entitles a 
party to indulgence and protection, ſo 
far as not to ſuffer for it, but it is of 
conſequence that the ſubject ſhouid 
not ſuffer too. Did. '  Thid. 
p 3. A 
LII3 
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"A Hinegter from the charch of Eng- 
land, is not guilty of a crime, bar 

by enge ang fact refigiens op. 
r a, 


3. 


r. 5 3 
7. Biſtinctiòn between tolf Dre arid | 
ton averſe. For the fe, a co 
,Qeration moſt be fad; for 
verſe, it need not; it 8 mpfer. 
* . a Chios v. Smirb. 
2. The additional tolf to be paid by wag- 
45 dverweight, muſt be according 
fo thi prog 
in far, 14 Geo. 
; gre charge upon the överweight at 
the higheſt additional toll-incurred. 
Chamberlin & al" v. Songhurft. 36 5 
Vide PSI TIN. AcTioN, No. 
14 Dare No. 4. 


TRAVERSE. 


A preſentment in a court leet. may be 
removed into the tourt of B. R. and 
traverſed there. Rex v. Roupell. 

i he. " „ 

Ran YELP | hat 


TREBPASS, vi frm. 


1. Treſpaſs and falſe imprifonment lies 
in England by a native of Miaorta, a- 
tie governor ef dat Marid, for 
"af mjury of that nature, committed 
in Minorca. Moftyn v. Fabrigas. 161 
2. Treſpaſs does not lie againſt a pound- 

keeper merely for receiving eattle, 

though the taking were tortious ; for 

he is bound to keep whatever is 
. brought to him, Secus, if he goes be- 
. . yond his duty, and aſſents to the tref- 
pass. Badtin v. Powell, 476 


. * 2 


„ 
1. There is a find and a ſulfl 
tinction às to the /cealiry of trials. 
_ Myftyn v. Fabrigas. | 
The  ſubPaitial d 


2. 
effect of the judgment cannot be had, 


-, 


ik it is laid in a wrong place. As in 


Jiectment. 15:4. F 


GS + 
* 


a confl= | 


EH "Era | 


ve proportions named 
3. c. 82. f. 2. not a 


Wer di. 


. 
Itinion, is where 
the proceeding is is rem, and where the | 


3. Qaære, if ſuch ſabſantia / difinQion 

of locality, does not exiſt alſo; with 
regard to matters that arife ent of the 
realm. As if two perſons were to fight 
in France, and both happening to be 
in England, one ſhould bring an action 
of atiault_againſt the other; becauſe 
the breach of the peace, which muſt 
be laid in the dtclaration, is merely 
loca though the trefpaſs againſt the 
perfon is tranfitory. Jbid. Page 176 
4. The formal diſtinction ariſes from the 

mode of trial, wiz. by jury. Tbid. Ibid. 
5. This latter extends to all cafes that 

ariſe abroad, with a diſtinction, how. 

ever, between tranſitory and lacal acti- 

ons. Ibid. h Tbid. 


6. Pide"this diſtinẽtion exemplified and 
illuſtrated. 177—181 


RK OVER. 


1. Does not lie againſt an executor 


for aconverſion by his teſtator; Hambly 
v. Trot, adminiſtrator. 371 
2. It is in „erm a fiction, in/fubſtance 
founded on property. Eid. 374 
3. Does not lie by the aſſignees under 
2 joint, commiſſion of bankrupt, 
againſt the vendee of goods diſpoſed 
of, bona fide, by 'one partner ſome 
time 1 4 bis cwn bankruptcy ; but 
after a ſecret act of bankruptcy by the 
other partner. Fex v. Hanbury. 455 
4. What is a ſufficient affidavit to hold 
to bail in trover. Charter v. Facques, 
| 529 
5. If money and a horſe are given in 
exchange, for another horſe warranted 
' found, which was unſound at the 
time, trove- will not lie to recover the 
horſe given in exchange, becauſe the 
property is altered. Power v. Wells. 
| | 814 

Vide Ba1t, No. 6. 


-- | : b 
TRUST and TRUSTEE, 


1. If land 'be- deviſed to perſons, in aid 
of perſonal eſtate, for payment of 
debts, &c, and the | perſanal eſtate 
proves deficient, the deviſees, when 
they have paid this charge, become 
truſtees for the perſon. entitled to the 

ſurplus 5 wiz, for the reſiduary devi- 


ſee, if there be one; if not, for the 
heir 
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heir at law; for it is a reſulting truſt. 
Hart v. Knott, Page 46 
2. An eſtate in truſt merely for the benefit 


of ceſtui gue truft, ſhall not be ſet up} 


againſt him, Vid. 
ide DEVISEN, No, 2, 15. 
"MENT, No. 1. 


Thid, 
Ejzcrt- 


* 2 9 


71474 * 


v. 


U 45 


'U'S A O k. 


I. HE power of impreſſing ſea- 
faring men, Cc. is founded on 
immembrial uſage ; and there may be a 
right of exemption on the ſame foun- 


dation. Rex v. Tubbs. 812 
2. What facts have been held inſufficient 
to prove ſuch an exemption. bid. 


3. Where it has been the uſage in a pa- 


riſh to rate perſons to the poor for 


their fock in trade within the parifo, | 
ſuch perſons are liable in reſpet| 
613, 619] 


thereof, Rex v. Hill. 
Whether uſage is material under the 
© ſtat. 9 Ann. c. 10. and 4 Geo. 2. e. 
33. Jenes v. Waker. 624 


USES. 


Though lands are comprehended in 
the general ſweꝛping clauſe of a deed 
of ſettlement (to certain uſes), yet, if 


cend to the heir. Moore v. Magratb. 9. 
Jide Dz y. 
er. 


_ 1. ? 
months credit; and ſtipulate, in caſe 
the money is unpaid, that the ven- 


des ſhall allow him a balfpenny an 


ounct per month, till he diſcharges 
the debt; this allowance, though 
above the legal rate of intereſt, yet, 
being the »ſage in that trade, and the 


contract being a bond fide ſale, is not 


uſurious. Otherwiſe, if it be merely 


| 


no uſe be declared of them, they deſ- 


4 


4 


4 
1 


If a tradeſman ſell goods at three 


a colbur to cover a van, and to evade 
the ſtatute. Floyer v. Edwards. p. 112 
2, Where it is in the power of a borrower 
of money to pay the principal within 
a limited time, without intereſt ; 
upon non payment, the reſervation of 
a larger fum than the ſtatute allows, 
is no uſury, 1bid:* 115 
3. An uſurious contract muſt be proved 
as laid. Carliſſe qui tam v. Trears., 671 
4. On a rule to vacate a judgment con- 
feſſed, and to ſtay proceedings on the 


4. g ſei. fa. upon an allegation that the 


confideration of the warrant of at- 
torney was uſurious, the court will 
direct an iſſue to try the uſury, and 
enlarge the rule in the mean time, 
Cook v. Jones. F 
5. Uſury cannot be pleaded to à ſcire 
Acias on a judgment. Tbid. - bid. 


2 | 6. If the ſubſtance of a contract be a 


| borrowing and lending, a light co- 
lourable contingency only, will not 
take it out of the ſtatute of uſury. 
Richards qui tam v. Brown 770 
7. If A. upon a loan of money, ſtipu- 
late to have half the profits upon a re- 
ſale of goods to be purchaſed by the 
borrower, which profits exceed 51. per 
cent. and A's principal is not riſked, 
© guere, if ſuch, contract be not vſuripus, 
Jeſtent v. Brooke, 793 


VARIANCE. ' 


11, ETWEEN a bond and the 


declaration upon it, Moſtyn v. 

| Fabrigas. - | 472 
2. Variance by putting undertood for 
underſtood, in an indictment for per- 
jury, held not material, Rex v. 
Beach, 229 
3. The true diſtinction ſeems to be, 
that, zubere the omiſſion or addition of a 
litter does not change the word, ſo as te 
make it another word, the uariance is not 
material, Tbid, Jhid. 
4. Variance, in a declaration of afſump- 
it for a ſum given by a judicature 
eſtabliſhed by ſtat, 4 & 5 Phil, & 
Mar, by deſcribing the ftat, as the 


4th 


7 


4. If vendor ſell goods by ſample, to 
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4th of P. & M, is fatal. Rann v. 
„ Page 474 
5. Declaration - againſt the defendant 28 
aſſignee of all the eſtate, & c. in cer- 

tain premiſſes; evidence that he is 
aſſignee of part only, is a fatal vari- 
ance, Hare v. Cater, 766 

Nie Cus rou, No. 2. 


VE N DO R and vE N DEE. 


— — 


1. I a vendor actually takes upon him- 


ſelf to deliver the goods to the vendee, |. 


he ſtands to all riſks ; but, if the ven 
dee order a particular mode of con- 


veyance, the vendor is excuſed, and | 


the vendee muſt ſtand to any los that 
may happen. Yale v. Bayle. 294 


2. Thus, when the vendee wrote in theſe | 


words, © I beg you will ſend them 


by land-cartioge, as they are detained | 


a long time at Briſtol! before they ar- 


tive“: The vendor delivered them to- 


the book-keeper of the Birmingbam 
carrier, which was the only SE of 
Sending them e ; and the 

| 2 were loſt; adjudged that this was 


2 good delivery to the vendee. Did. 


8 Thid. 

3- But, while the goods are in tranſiru, 
the vendor hath ſuch a lien upon 
them, as to be permitted to get them 

— back, if the vendee in the mean time 
has become a bankrupt. 
alſo, Birkett v. Jenkins, Eaft. 11G. 3. 
cited, Ibid. 296 


be delivered to the vendee .within a 
month, and take earneſt ; and within 


a month fend them by his ſervants to} 


the premiſſes, where, part being-un- 
loaded, the reſt are diſtrained for toll; 
the delivery is compleat, ſo as to enti⸗ 
tle the vcndee to bring treſpaſs for the 
ſeizure, Blakey v. Din ſdale. 664 | 
5. So it was, to all honeſt purpoſes, in 
reſpect of third perſons, the moment 
the vendor hath delivered the goods | 2 
to his own ſervant, to carry to the 
vendee. Did. Did. 


$ 


\ 


v EN UE. 


2. When an action is brought in En- 
gland, upon a deed dated in foreign | 


Thid, Viae| 


parts, a place in England muſt be al- 
ledged in the declaration, pro form. 
Moftyn v. Fabrigas. Pages 178-9 
2. Every tranſitory action may be laid in 
any county in England, though the 
matter ariſe beyond the ſeas, 1bid. 181 
3- The plaintiff was allowed to bring 
back the venue to London (where it 
had been at firſt laid,) though the 
cauſe had gone down to trial, and had 
been a remanet for want of jurors. 
Bruckſhaw v. Hopkins. 409 
4. The court will not change the venue 
(to the county in which the cauſe of 
action aroſe) where an impartial or 
ſatis factory trial cannot be had; as in 
an action for words ſpoken at an elec- 
tion. Petyt v. Berkeley, 510 
5. The venue may be changed aſter an 
order for time to plead, though upon 
the terms of pleading iſſuably; but 
not after ſuch an order where the terms 
are, to plead iſſuably and tale ſport 
notice of trial at the firſt ſittings, Ibid. 
| 511 


— 


„ 


1. A verdict will not aid, where the gift 
of the action is not laid in the decla- 
ration ; But it will cure ambiguity. 
Arvery v. Kool. 326 

2. The want of a bill in the King's Bench, 
and the want of an original in the 
Common Pleas, are both cured after 
verdict. Fofter v. Bonner. 455 

Vide SLANDER, No. 1. . 


rift" on 


1. Is only to decide private diſputes bes 
tween the members of the college ; 
and not a ſuit by a third perſon a- 
gainft the whole body. Rex v. Wynd- 
ham, 378 


2. So, where an eſtate is in the college, 
and they are to act in a truſt, the vi- 
ſitor cannot meddle in a matter which 
is the ſubje& of ſuch truſt. * | 

Ii 


| Fide CoLr.vor, | 


A TABLE or rn. PRINCIPAL MATTERS. 


W. 


N aQtion lies to recover money 
von upon a wager, © Whether 


{ 


a decree of the court of Chancery would 
be reverſed or not, on appeal to the 
Houſe of Lords,”-—Unleſs there be 
any fraud, or circumſtances that ſhew 
the motive to have been immoral or 
corrupt, Jones v. Randall, Page 37 
2, If the wager had been made with one 
of the Lords, or one of the Judges, or 
with a counſel or attorney, in the cauſe, 
it would have been illegal. Bid. 39-40 
3. An, agreement, that in conſideration 
the plaintiff had agreed to pay the de- 
fendant 20o/, at the next port, the de- 

' fendant undertook that the ſhip ſhould 
ſave her paſſage to China that ſeaſon ; 
and in caſe ſhe did not, he would pay 
to the plaintiff 10000. at the end of 
one month after her arrival in the ri- 
ver Thames, is a wagering policy within 
the ſtat. 19 G. 2. c. 37. though the 
Plaintiff had ſome goods on board, 
liable to ſuffer by the loſs of the ſea- 
ſon ; but there was no reference (in 


the agreement) to property. Kerr v. 


Bird. | | 583 
4. An action will not lie upon a we/un- 
. tary wager between two indifferent per- 
| ſons, on the ſex of a third perſon, who 
has appeared and ated as a man. 1. 


Becauſe ſuch enquiry tends to indecent | , 


evidence. 2. Becauſe it tends to difurb 
the peace of the individual, and of ſo- 
ciety. Da Cofta v. Jones, 729-736 
_5.. Wagers in general are allowed, unleſs 


where reſtrained by ſtatute, Ibid, 7344 


6, But where a wager is laid, upon a 
ſubject that tends to a breach of the 
peace, or a violation of chaſtity, or 
that is contra bonos mores, it is unlaw- 


ful, Ibid. ; F 735 
7. So, if it affect the intereſt or feel-|' 
- ings of a third perſon. id. Ibid. 


3. But wherever a queſjon ariſes upon 
a real matter of right, it ſhall be 


tried, though the intereſt of third | 


perſons, not parties, may be affected 
by - it; JW rhe 21; 6 736 
9. A policy on the ſex of a perſon, 
is a wagering policy within the ſtat. 


2 — 


* 


_ 


* 


14. G. 3. c. 48. by which “ all inſu- 
rances upon lives, or any other event 
or events, without intereſt in the par- 
ties, are made null and void.” Noe. 
buck v. Hammerton. Page 737 


WARRANT of ATTORNEY, 


I, The court will not ſet it afide on ac- 
count of its being given by a deſen- 
dant in cuſtody without an attorney 

preſent. on his part, if executed by 
the defendans purpoſely with a view 
to cheat the plaintiff, Gil/man v. Hill, 
7 1 14 

2. It is good, if given by one in 2 
under an execution, though no attor- 
ney be preſent on his behalf. For the 
rule of Eaſt. 15 Car. 2. does not ex- 
tend to it, But if the party had been 
prevailed on to acknowledge it, &c, 
for more than was due, the court 
would give relief under eireumſtances. 

Fell v. Ril x. 28 


3 


WARRANT Y, 


Vide AS5UMPS1T,. No. 17. Ixs u- 
nAN CE. TROVER, No. 5. 


8 

1. One, having made his will and a 
duplicate thereof, delivers the dupli- 
. Gate to another perſon, Afterwards 
he makes another will, by which 
' he revokes all former wills, and at 
the ſame time he cancels that part 
of the former will which was in 
his own cuſtody, Before his death, 
he ſends for an attorney to make a 
third will; but is ſenſeleſs before 
the attorney arrives, After his death, 
the firſt and ſecond will are found 
together in a paper, doth Peay 

| yt 
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A'TABLE. br 262 PRINCIPAL MATTERS: 


but the dunirata of the firſt is found 
wrcancelled' amongſt luis other deeds 
. and papers. The ad 0f- cancelling 
the ſecond. will, dogs: not ſet up the 
duplieate of the firſt. Hurienſbory 
v. Gilbert. Page 49 
2. Where there are duplicates of a 


will, one in the teſtator's cuſtody, | 


che other' nbt; bis canceling, the 


one in his cuſtody, is an effeqtual | 


cancelling of both. id. Lid. 
3. One having made his will and deviſed 


all his freeheld and copyhold lands | 


to certain uſes, afterwards purchaſes 
other copyhelds, which he furrenders 
thus: * To the uſes declared or to be 
declared by his laſt will and teſta- 


ment.“ This amounts te a republica- | 


tÞs, and the newly purchaſed copy- 


tholds/ ſhalt pafs to the. ufes of the will. 


Ayu v. Hehn. 130 
4. When a man bllſhes his will, 
the effect is, that the terms and 


words of the will ſhould be conſtrued | 


to ſpeak with regard to the pro- 
perty he is ſeiſed of at the date of 
the republitation, juſt the ſame as if 
no had had ſuch additional property 
at the time of making his will. Bid. 
132 

5. There is no republication in equity, 


— 


that is not fo in law. Ihid. 


the refidue of his eſtate of what 
kind en ſoever to V. P. 
ifterwards purchaſes copyLold lands, 
and ſurrenders' them to ſach uſes 
as he fall by his laſt will declare, 
limit, and appeint. He afterwards 
makes a codicil, and thereby ratifies 
and confirmy zl} and every the gifts, 
dieviſes and bequeſts in his ſaid will, 
except what he had altered by the co. 
- ,dical; and defires the codicil may 
be annexed" to, and taken as part 
of his will to all intents and pur- 
poſes. 


the after purchaſed copyhold lands 
paſs by the reſiduary deviſe, Doe 
* Rr: ... pan 755 


< - 


, WITNESSES. 


1. If a party wants the teſtimony of 


id. 
6. One, having by will deviſed 40! 


This amounts to a repub- 
lication of the will, ſo as to make} 


' attend, the court may put off 
the trial from time to time, till the 
other party conſents that depoſiti- 
ons ſhall be taken where they are. 
Moſtyn v. Fabrigas. Page 174 
2. A ſervant or clerk, who has em- 
' bezzled money or notes of his 
maſter's, is an admiſſible witneſs 

(provided he has a releaſe)” againſt 
tlie perſon who received ſuch mo- 
ney or notes from bim, on an ac- 

tion for money had and received, 
brought by his maſter to recover the 

amount. Clarke v. See. 


4 


5 | | 199 
J. A tenant in poſſeſſion is not a good 
| witrieſs to prove his landlord's poſ- 
ſeffion, or to fupport his title, be- 
cauſe it is to uphold his own poſ- 
| + ſeffion. Doe v. Feſſerr, 621 
Vide Ar rip avi, No, 1. ATTORNEY, 
No. 2, 3,4; PARK, No, 2, 3. 
WORDS, 
1. Courts of juſtice are to conſtrue the 
words of parties, ſo as to effefuate 
their deeds, and nor to deſtroy them; 
more efpecially -where the words 
themſelves atfraedly may admit of 
either meaning. Pugh v. Duke ef 
ts 55 725 
3. The word F from” may in the vul- 
gar uſe, and even in the ſtrict propri · 
| ety of language, mean either ilu-" 
ve or excluſive, Ibid. © 719-25 
3. Therefore where tenant for life, 
with a power to leafe in poſſeſſign 
and nor in reverſion, granted a leaſe 
to his only daughter for 21 years 
to commente “ fron; the pa yr of the 
'"DAFz,” the court held, that the par- 
ties underſtood and uſed the word 
4 from“ in that ſenſe, Which would 
make their deed eſfectual, and ac- 
"cordingly adjudged it a leaſe in potltſ- 
I OE read ade 
. A 
Where a writ- is taken out in the 
Vacation and teſted the laſt day of 
the Term, you cannot contradict the 
fiction, ſe as to invalidate the ⁊brit; but 
for any. other purpoſe (ſuch as taking 
a debt out of the ſtatute of limitations) 
you may, Meſyn v. Fabrigas. 178 


witneſſes whom he cannot compel to 


